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LORD  YOUNG. 
The  Bight  Honourable  George  Young  (whose  portrait  we  giv« 
this  month)  is  now  the  oldest  judge  on  the  Scottish  bench.  Bom 
in  Kirkcudbrightshire  in  1819,  Mr.  Young  was  called  to  the 
Scotch  bar  in  1840,  and  soon  attained  a  leading  position  there. 
In  1862  he  was  appointed  Solicitor-General,  on  the  elevation  of 
Mr.  Maitland  to  the  bench,  and  he  continued  to  hold  that  office 
until  1866,  when  Lord  Derby's  short-lived  Government  came  into 
power.  Li  1868,  on  Mr.  Gladstone  resuming  office,  Mr.  Young 
was' again  appointed  Solicitor,  and  in  1869,  when  Lord  Moncreiff 
was  called  to  the  chair  of  the  Second  Division,  he  became  Lord 
Advocate.  This  office  he  held  until  1874,  when  he  was  appointed 
to  a  vacant  judgeship,  under  the  title  of  Lord  Young.  Mr.  Young 
entered  parliament  in  1865  as  member  for  the  Wigton  burghs, 
and  continued  to  hold  the  seat  imtil  the  general  election  of  1874, 
when  he  was  defeated  by  a  small  majority.  He  was  made  a 
privy  councillor  in  1872,  and  in  1871  the  University  of  Edinburgh 
conferred  on  him  the  degree  of  LL.D. 


THE  LONDON  CHAMBER  OF  ARBITRATION. 
[By  a  London  Ck)RRESPONDBNT.] 
Fob  a  long  time  talked  of,  the  London  Chamber  of  Arbitration 
has  at  last  arrived.  Whether  it  has  come  to  stay  or  not  can  only 
be.  left  to  a  future  which,  however,  cannot  be  very  remote,  for 
the  new  experiment  belongs  to  an  order  of  things  which  must 
achieve  success  at  once  or  be  for  ever  condemned  to  failure. 
The  month,  indeed,  during  which  it  has  now  been  in  existence 
has  not  affi>rded  a  sufficient  basis  for  prophecy,  for  it  has  hardly 
yet  settled  down  after  the  wining  and  dining  and  speech-making 
with  which  the  city  of  London,  in  its  usual  manner,  has  started 
it  upon  its  career.  But  there  is  much  hope  of  it  as  the  most 
fitting  scheme  which,  in  present  circumstances,  is  devisable  for 
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carrying  us  over  this  period  of  storm  and  stress,  or  otherwise  of 
stagnation  and  paralysis,  whichever  form  of  expression  is  pre- 
ferred, through  which  the  proper  courts  of  the  nation  are  passing. 
Clearly,  affairs  that  must  be  settled  somehow  cannot  wait  until 
Parliament  has  reformed  the  judiciary  or  has  set  up  tribunals  of 
commerce.  Whatever  may  be  the  merits  of  these  latter  courts, 
and  they  have  had  distinguished  advocates  in  Parliament  and 
the  city,  they  cannot  be  waited  for  until  doomsday.  Perhaps,  on 
the  whole,  they  are  discredited,  and  at  any  rate  at  present  an 
organised  system  of  arbitration,  founded  and  maintained  under 
the  auspices  of  the  CSorporation  of  London  and  the  city's  Chamber 
of  Commerce,  and  applicable  to  all  classes  of  cases,  seemed  the 
happiest  compromise  between  the  unpopular  Courts  of  law  and 
the  more  or  less  casual  and  irregular  modes  of  arbitration  which, 
in  spite  of  many  drawbacks,  have  been  steadily  growing  for 
some  years.  Hence  the  London  Chamber  of  Arbitration,  which 
has  started,  if  not  exactly  with  the  blessings  of  lawyers,  yet 
with  a  certain  amount  of  their  goodwill  which,  as  rational  men, 
they  cannot  withhold  from  an  enterprise  so  obviously  forced 
upon  the  mercantile  world.  Probably  the  number  of  cases  said 
to  be  awaiting  decision  is  exaggerated — it  was  hardly  to  be  hoped 
in  the  interests  of  the  new  Chamber  itself  that  it  should  be  con- 
fronted with  twelve  hundred  to  begin  with — but  undoubtedly 
solicitors,  upon  whose  sympathy  or  antipathy  so  much  depends, 
are  prepared  to  advise  recourse  to  the  new  tribunal  in  a  generous 
spirit.  No  less  important  is  the  support  which  it  seems  likdy  to 
secure  from  that  body  of  judicial  functionaries  known  as  "masters" 
if  a  conversation  which  the  writer  had  with  a  distinguished 
master  is  representative  of  the  feeling  which  prevails  amongst 
its  members.  He  regrets,  and  it  may  be  assumed  he  is  not  alone 
in  this,  that  larger  compulsory  powers  of  sending  cases  to  arbi- 
tration are  not  in  the  hands  of  the  officers  of  the  Courts.  A 
Chamber  of  Arbitration,  if  working  satisfactorily,  would  enable 
such  compulsory  powers  to  be  more  easily  applied ;  and  at  any 
rate  the  mere  existence  of  the  Chamber,  while  it  retains  its 
present  promise  of  usefulness,  enables  the  influence  of  the 
masters  to  be  exercised  in  favour  of  recourse  to  arbitration 
in  cases  where  it  is  desirable  to  protect  parties  from  the  crazy 
duelling  which  they  carry  on  in  the  Courts.  Already  that 
influence  has  been  brought  to  bear,  and  actions  at  their  early 
stages  have  been  sent  to  the  new  Chamber.  It  remains  to  be 
seen  whether  it  will  so  deal  with  them  as  to  encourage  masters 
and  suitors  respectively  to  proffer  and  accept  the  advice  of 
taking  a  journey  to  the  Guildhall. 

This  matter  of  compulsory  reference  where  cases  are  in 
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Court  is  one  of  those  which  ought  to  have  been  dealt  with  by 
the  judges  in  their  report,  but  which  was  passed  over  by  them 
either  designedly  or  by  inadvertence.     One  of  the  rules  of  the 
new  Chamber  contemplates  the  arbitration  of  cases  referred  to  it 
by  the  Courts,  but  it  will  find  this  branch  of  its  proposed  duties 
as  much    hindered    as    its  action    in   voluntary   references   is 
facilitated  by  the  present  state  of  the  law  of  arbitration.     In 
regard  to   the  latter,  the  course  of  legislation  from  9  &  10 
Will.  IIL  cap.  15,  an  Act  for  determining  Differences  by  Arbi- 
tration, down  to  the  amending  and  consolidating  Arbitration 
Act  of  1889,  has  had  the  effect  of  conferring  upon  these  private 
tribunals   the  powers  of  the  Courts  and  giving  the  force  of 
judgments  to  their  decisions,  an  advantage  all  the  more  valuable 
that   it   is  obtained-  without  the   drawbacks  of  the  ordinary 
incidents  of  legal  procedure,  as,  for  example,  questions  of  new 
trial  raised  upon  the  admission  or  rejection  of  evidence,  and 
appeals  upon  law  or  facts  as  we  know  them  before  judge  and 
jury  or  judge  sitting  alone.     Everything  has  been  done  to  remove 
all  but  defects  inherent  in  the  method  of  private  arbitration 
itself ;  and  accordingly,  notwithstanding  what  seem  exaggerated 
objections  against  it,  the   fact  is   that  the   method   has  been 
extending  itself  in  many  directions,  until  it  may  be  said  that 
a  possible  cause  of  failure  of  the  new  Chamber  may  be   the 
already  existing  organised  provisions  for  arbitration  in  special 
trades    and    departments    of    commerce.      Without    enquiring 
whether  it  would  be  possible  for  the  law  Courts,  if  suitably 
reformed,  to  draw  to  themselves  the  class  of  cases  which  now  go 
to  arbitration  voluntarily  and  by  the  preference  of  parties,  it  is 
enough  to  remember  that  they  have  to  so  great  an  extent  actually 
been  ousted.    As  things  are,  arbitration  is  a  success,  and  the 
new  Chamber's  functions  are  not  the  introduction  of  a  fresh 
method  but  the  extension  of  one  long  tried  to  those  businesses, 
pursuits,  and  professions  which  are  not  sufficiently  compact  and 
organised,  for  whatever  reason,  to  have  it  established  for  them- 
selvea     If  the  diflSculty  of  uniting  these  scattered  unorganised 
masses,  through  representatives  in  the  Chamber,  can  be  overcome 
so  as  to  inspire  them  with  the  same  confidence  in  the  arbitrators, 
to  whom  the  Chamber  gives  them  access,  as  is  felt  towards  the 
arbitrators  in  the  special  businesses  before  mentioned,  then  it 
will  be  found  here  also  that  arbitration  publicly,  formally,  and 
systematically  provided  under  the  auspices  of  a  body  with  a 
great  municipal,  social,  and  business  prestige,  meets  a  want  of 
the  day,  and  is  much  less  open  to  the  objections  usually  raised 
against  casual  and  irregular  arbitration. 

The  possible  operations  of  the  Chamber  in  cases  referred 
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under  the  powers  of  the  Court  in  actions  are  much  restricted 
by  the  conditions  under  which  alone  such  references  can  be 
made.  It  may  be  hoped  that  confidence  in  the  Chamber  will 
lead  to  the  consent  which,  generally  speaking,  parties  must  give 
before  a  matter  can  be  referred  either  to  the  official  referees  or 
to  a  special  referee,  such  as  the  arbitrator  or  arbitrators  of  the 
Chamber  would  be,  being  forthcoming  more  readily  and  frequently 
than  it  is  at  present.  As  has  been  said,  an  extension  of  the  com- 
pulsory powers  of  the  Court  seems  desirable  in  the  interest  of  the 
parties  themselves.  At  present  they  relate  only  to  cases  requir- 
ing scientific  or  other  investigation  not  to  be  conveniently  made 
in  the  ordinary  manner,  or  where  matters  of  account  are  in 
dispute.  To  all  these  references  in  actions  there  is  the  serious 
objection  that  they  are  made  to  persons  who  must  conduct  their 
enquiry  in  the  manner  of  the  ordinary  Courts,  and  whose  awards, 
therefore,  can  be  reviewed  and  appealed  against  upon  many 
other  grounds  than  those  upon  which  an  award  in  a  reference 
by  consent  can  be  challenged.  In  fact,  practically  another  Court 
is  interposed  in  the  series  of  tribunals,  with  an  addition  to  delay 
and  expense,  which  has  made  a  reference  an  object  of  drecul.  It 
may  be  added  that  only  the  cause  or  matter,  or  a  question  or 
issue  of  fact  arising  therein,  can  be  referred  under  these  compul- 
sory powers  and  not  also  "  all  matters  in  difierence  between  the 
"  parties." 

We  may  now  turn  to  the  constitution  of  the  Chamber  and 
its  procedure,  so  far  as  it  may  be  broadly  stated,  with  the 
omission  of  certain  details.  The  Chamber  is  composed  of  the 
Corporation  of  the  City  of  London,  the  London  Chamber  of 
Commerce,  "  and  such  other  commercial  associations  and  institu- 
"  tions  as  may  be  from  time  to  time  determined,"  together  with 
the  body  of  arbitrators  from  time  to  time  nominated  by  the  city 
and  the  associated  bodies  mentioned,  and  ultimately  approved 
and  appointed  by  the  Court  of  Common  Council.  The  appoint- 
ment lasts  for  one  year,  and  the  persons  qualified  are  to  be 
British  subjects,  who  shall  have  been  established  in  business  in 
the  metropolis  for  at  least  seven  years  as  bankers,  brokers, 
merchants,  "or  otherwise,"  and  also  retired  ship  captains  or 
masters  who  have  served  as  such  for  seven  years,  and  such 
other  persons  "as  in  the  opinion  of  the  Corporation  shall  be 
"  specially  qualified  " ;  with  certain  conditions  as  to  vacation  in 
case  of  bankruptcy,  or  the  divulging  of  information  acquired  as 
arbitrator,  and  so  on.  It  is  a  question  whether  members  of  the 
legal  profession,  as  such,  are  eligible  under  the  rules,  or,  if  so, 
whether  they  will  be  personoe  gratce  to  the  nominators  and 
electors.      Certain  solicitors   whose  experience  lies  in   special 


Digitized  by  LjOOQIC 


1888.]         THE  LONDON  CHAMBER  OF  ARBITRATION.  5 

branches,  and  who  have  therefore  the  qualifications  of  experts, 
have  applied  to  be  appointed  as  arbitrators,  as  well  as  others 
who  are  merely,  in  medical  phraseology,  general  practitioners. 
The  arbiti:ations  are  to  be  before  one,  two,  or  three  arbitrators, 
according  to  the  desire  of  the  parties  as  expressed  in  their 
submission  (forms  of  which  to  meet  each  case  are  provided  by 
the  Chamber),  and  the  particular  person  or  persons  are  selected 
from  the  approved  list  by  the  registrar  of  the  Chamber  according 
to  the  nature  of  the  dispute,  unless  the  parties  themselves  do  so. 
Where  two  arbitrators  are  appointed,  there  are  provisions  for 
the  appointment  of  an  umpire,  or  oversman  as  it  is  called  in 
Scotland.  Their  fees  are  two  guineas  each  for  the  first  hour  of 
the  sitting,  and  for  each  subsequent  hour  one  guinea.  If  the 
parties  state  a  case  and  agree  that  the  awaxd  shall  be  made  upon 
it,  the  fee  is  not  to  exceed  four  guineas.  There  are  detailed 
provisions,  of  course,  as  to  the  payment  of  these  fees,  but  the 
most  important  one  is  that  the  parties  are  deemed  to  have  con- 
tracted with  every  arbitrator  and  umpire  to  pay  them.  Without 
such  a  contract  the  latter  cannot  sue  the  parties  for  their 
services,  and  can  only  withhold  the  award  until  they  are  paid. 

If  all  the  parties  desire  it  a  legal  assessor  may  sit  with  the 
arbitrators  or  arbitrator,  and  he  is  to  be  a  barrister  of  not  less 
than  seven  years'  standing.  His  appointment  rests  with  the 
Corporation;  he  holds  office  during  their  pleasure;  and  he  is 
entitled  for  each  day  he  is  engaged,  for  not  more  than  three 
hours,  to  a  fee  of  five  guineas ;  if  for  more  than  three  hours  to 
ten  guineas.  The  present  assessor  is  Mr.  Philbrick,  Q.C.,  who 
no  doubt  may  be  trusted  to  be  above  the  suspicion  of  sitting 
five  minutes  over  the  three  hours  for  the  sake  of  the  extra  five 
guineaa 

The  registrar  and  other  necessary  officers  of  the  Chamber  are 
elected  annually  by  the  Corporation,  and  the  registrar  and  his 
deputy  must  be  either  a  barrister  or  solicitor  who  has  been  in 
practice  in  the  metropolis  for  at  least  seven  years.  His  duties 
may  be  readily  surmised,  euid  need  not  be  detailed. 

A  party  may  be  represented  by  a  barrister  or  solicitor,  but  he 
must  give  five  days'  notice  of  his  intention  to  the  registrar,  who 
must  then  inform  the  other  party.  He  may  also  be  represented 
by  a  clerk,  or  a  person  in  his  employ,  or,  in  case  he  resides  and 
carries  on  business  at  a  distance  of  more  than  50  miles  from  the 
Guildhall,  by  his  London  permanent  business  agent. 

The  sittings  of  the  arbitrators  are  to  be  considered  private, 
and  permission  to  be  present  may  be  granted  to  the  reporters  of 
the  public  press  only  at  the  special  request  of  all  parties  interested 
in  the  case. 
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Many  of  the  remaining  rules  may  be  passed  over  with  the 
remark  that  they  are  such  as  relate  to  the  management  of  the 
arbitration,  the  making  and  publishing  of  the  award,  the  failure 
of  arbitrators  to  act  by  reason  of  death  or  other  cause,  and, 
generally  speaking,  all  the  rules  are  adaptations  or  modifications 
of  the  clauses  found  in  the  Arbitration  Act  or  in  well-drawn 
submissions  to  arbitration,  and  they  are  incorporated  in  the 
submissions  signed  by  the  parties.  One  or  two  of  them,  however, 
may  be  mentioned.  Certain  fees  have  been  already  spoken  of ; 
the  only  others  are  an  office  fee  of  one  guinea,  which  includes 
registrar's  attendance,  forms,  room,  &c.,  but  is  exclusive  .of  the 
ordinary  stamp  duties ;  those  for  copies  of  documents  supplied 
by  the  registrar,  at  4d.  per  folio  of  72  words;  and  those  for 
witnesses,  which  are  to  be  those  of  the  High  Court  scale;  and  for 
counsel  and  solicitors,  also  on  the  High  Court  scale,  but  only  for 
attendances  at  the  hearing.  The  general  costs  of  the  reference 
and  award  are  to  be  in  the  discretion  of  the  arbitrators  or  the 
umpire,  "  who  shall  have  power  to  direct  to,  and  by  whom,  in 
"  what  manner,  and  within  what  time,  the  same,  or  any  part 
"  thereof,  shall  be  paid,  and  may  tax  or  settle  the  amount  of  costs 
"  to  be  so  paid,  and  may  in  his  or  their  discretion  award  a  gross 
*'  sum  to  be  paid  for  costs."  It  is  noticeable  that  the  rule  thus 
providing  excludes  in  terms  that  provision  of  the  Arbitration 
Act,  1889,  which  allows  arbitrators  to  award  costs  to  be  paid  as 
between  solicitor  and  client.  Those  who  are  responsible  for  the 
rules  do  not  apparently  favour  the  principle  put  forward  by  the 
judges'  report  for  payment  by  the  losing  party  of  "  all  reason- 
"  able  costs  incurred,"  which  practically  amounts  to  solicitors' 
and  clients'  costs.  G.   H.   Kjiott. 

2  Essex  Court,  Temple. 


THE  JURISDICTION  OF  THE  DEBTS  RECOVERY 

COURT. 
The  purpose  of  the  Debts  Recovery  Court,  according  to  the  Act 
30  &  31  Vict.  c.  96,  sec.  7,  is  to  enable  any  sheriff  within  his 
sheriflFdom  "  to  hear,  try,  and  determine  in  a  summary  way  all 
"  actions  of  debt  that  may  competently  be  brought  before  him 
"for  house  maills.  men's  ordinaries,  servants*  fees,  merchants' 
**  accounts,  and  other  the  like  debts,  wherein  the  debt  shall  exceed 
"the  value  of  £12  sterling,  exclusive  of  expenses  and  dues  of 
"  extract,  but  shall  not  exceed  the  value  of  £50  sterling,  exclusive 
"as  aforesaid."  This  definition  of  the  Court's  jurisdiction  in 
causes  is  virtually  copied  from  the  Act  1579,  c.  83  (Triennial 
Prescription  Act),  which  provided  "  that  all  cwstiones  of  debt  for 
"  house  -  mailles,    mennis    ordinars,  servands    fees,    merchantes 
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''compies  and  uther  the  like  debts/ that  are  not  founded  upon 
"  written  obligations,  be  persewed  within  three  yeires,  utherwise 
"  the  creditour  sail  have  na  action,  except  he  either  preife  be 
"  writ,  or  be  aith  of  his  partie."  Thus  the  scope  of  the  Debts 
Recovery  Act  seems  to  have  been  intended  to  be  the  whole 
matters  subject  to  the  triennial  prescription,  with  the  addition 
that  the  fact  that  the  question  in  dispute  depended  on  a  written 
obligation  was  of  no  consequence. 

If,  however,  there  be  one  Act  above  others  which  defies  the 
comprehension  of  the  layman  and  invites  the  strictest  considera- 
tion, of  its  terms  from  the  lawyer,  it  is  this  Debts  Recovery 
Act  House  maills  may  be  understood  to  cover  aptions  for 
house  rent,  men's  ordinaries  is  little  more  than  an  archaic  way  of 
expressing  furnishings  of  all  such  kind  of  eatables  as  would  be 
consumed  at  an  ''ordinary''  or  meal  for  all  comers,  but  that 
"  servants'  fees  "  should  comprehend  not  only  ploughman's  wages 
and  housemaid's  wages,  but  also  the  remuneration  of  all  kinds  of 
professional  men,  is  what  the  man-in-the-street  could  scarcely  be 
expected  to  guess.  He  might  at  least  assume  as  a  rough  working 
rule  that,  since  the  Acts  of  1579  and  1867  were  so  similar  in  their 
terms,  it  was  the  intention  of  the  Legislature  that  the  scope  of  the 
two  Acts  should,  generally  speaking,  be  the  same.  It  may  have 
been  so ;  nay,  as  a  rule  the  interpretations  of  the  old  words  of 
1579  given  as  regards  questions  of  prescription  may  be  applied 
to  the  same  words  as  defining  the  subjects  coming  within  the 
jurisdiction  of  the  Debts  Recovery  Court.  This  was  the  view  of 
Sheriff  Bcupclay  when  in  1868,  one  year  after  the  passing  of  the 
Act,  he  decided  Roberts  v.  Forbes  {Jouni,  of  JurisprvdcTwe,  1868, 
p.  434).  He  dismissed  that  action  because  the  triennial  prescrip- 
tion could  not  be  pleaded  against  the  claim  made,  and  therefore 
in  his  view  the  Debts  Recovery  Act  did  not  apply.  Lord 
Kincaimey,  when  as  Sherifl'  Gloag  he  decided  in  1 887  Raimes  & 
Go.  V.  MLaren  (3  Sh.C.  Rep.  410),  remarked  that  Sheriff  Barclay's 
idea  was  reasonable  enough :  "  It  was  natural  to  think  that  the 
"Legislature  would  not  in  1867  make  use  of  the  antiquated 
"  language  of  the  Act  of  1579  except  for  the  purpose  of  indicating 
"  that  the  scope  of  the  two  Acts  was  the  same.  The  cases  of 
"  Sandys  v.  Lowden  &  Rowe  and  Grant  v.  Fleming,  however, 
"must  be  held  to  have  settled  conclusively  that  this  was  a 
"  mistake,  that  there  is  no  such  analogy  or  connection  between 
"the  two  statutes,  and  that  there  is  no  ground  for  reasoning 
"  from  the  one  to  the  other  "  (3  Sh.C.  Rep.  413). 

What  was  Sandys  v.  Lowden  &  Rowe  ?  (Nov.  26,  1874,  2  R. 
Jus.  Cas.  7).  It  may  be  thus  summarised.  A  firm  of  trimming 
manufacturers  raised  an  action  under  the  Debts  Recovery  Act 
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in  the  Sheriff  Court  at  Edinburgh  against  a  firm  of  wholesale 
smallware  dealers  for  payment  of  £22,  being  amount  of  two 
accounts  for  buttons  euid  other  smallwares  furnished  by  the 
pursuers  to  the  defenders  in  course  of  trade.     The  defenders 
entered  appearance,  and  pleaded,  inter  alia,  that  the  action 
being  one  to  recover  an  account  for  goods  supplied  by  manu- 
facturers in  England  to  wholesale  dealers  in  Scotland,  it  was 
not  a  merchant's  account  in  the  sense  of  the  Debts  Recovery 
Act,  and   that   the  action  was   incompetent  under  that  Act, 
and  fell  to  be  dismissed.     The  Sheriff  (Davidson)  sustained 
the  defence  and  found  the  action  incompetent.     The  pursuers 
appealed  to  the  Court  of  Justiciary,  which  promptly  reversed  the 
Sheriff^s  decision,  and  remitted  the  case  back  to  him  to  try. 
Lord  Neaves  observed,  ''I  think  it  the  safer  construction  of 
"  the  Debts  Recovery  Act  to  read  it  without  reference  to  the  Act 
"  1579,  or  at  least  to  hold  that  the  latter  Act  is  not  to  be  taxative 
"  of  the  former  or  to  control  its  meaning.     The  Debts  Recovery 
"  Act  is  a  statute  of  the  Imperial  Parliament,  and  its  object  is 
'  to  provide  means  for  the  easy  recovery  of  small  debts.    The  Act 
begins  by  referring  to  two  other  Acts — the  Small  Debt  Act, 
'  1887,  and  the  Sheriff  Court  Act,  1853— neither  of  which  is 
"  limited  by  the  Act  of  1579.    And  it  proceeds : — '  Whereas  it  is 
" '  expedient  to  make  farther  provisions  to  facilitate  the  recovery 
" '  of  certain  debts  in  the  Sheriff  Courts  of  Scotland.'    If  it  had 
"  been  meant  to  refer  to  certain  debts  already  defined  by  an  old 
"  statute  it  would  have  been  natural  to  say  so.     No  reference  is 
"  made  in  the  statute  of  1867  to  the  old  Act,  and  although  the 
"  mere  words  used  to  describe  the  debts  are  substantially  identical 
"  m  both  statutes,  the  Act  of  1867  does  not  anywhere  say  that 
"they  are  to  be  treated  as  the  same."    As  regards  the  term 
"merchants'  accounts,"  his  lordship  thought  the  words  were 
intelligible  to  English  ears  in  their  present  meaning,  though 
that  might  be  wider  than  their  sense  in  1579.    "  Are  we  to  go 
*'  back  upon  words  which  are  not  technical,  and  to  go  into  an 
"  antiquarian  discussion  as  to  their  meaning  three  hundred  years 
"  ago,  when  the  words  are  still  used  in  ordinary  life  ? "    Then 
comes  what  is  in  our  opinion  the  most  important  observation — 
"  Seeing  that  the  object  of  the  Act  is  favourable,  viz.,  to  secure 
"  despatch  in  the  recovery  of  debts  of  small  amount,  we  must 
"  construe  it  liberally.     And  seeing  how  inconvenient  or  impos- 
"  sible  in  such  cases  it  would  be  to  go  through  the  preliminary 
"inquiry  that  would  be  necessary  to  ascertain  whether  any 
"  particular  transaction  fell  under  the  Act  of  1579, 1  am  of  opinion 
"that  this  account  might  competently  be  sued  for  under  the 
"  Debts  Recovery  Act    The  limitation  to  debts  under  £50  is  a 
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"  sufficient  safeguard  against  any  abuse  of  the  facilities  provided 
"  by  that  Act." 

In  OrarU  v.  Fleming,  Dec  10,  1881,  9  R.  257,  the  Second 
Division  of  the  Court  of  Session  held  that  an  action  by  a  man- 
datary against  a  mandant  for  outlay  in  superintending  the 
delivery  of  a  cargo  of  potatoes  was  competently  brought  under 
the  Debts  Recovery  Act.  The  Lord  Justice-Clerk  (Moncreiff) 
observed,  "  No  doubt  delicate  enough  questions  may  arise  under 
"  the  statute  if  we  go  strictly  to  work,  but  it  is  obvious  that  the 
"  intention  of  the  statute  is  that  it  should  apply  to  small  accounts 
**  arising  amongst  dealers  in  the  ordinary  way,  and  its  purpose  is 
"  to  give  a  rapid  mode  of  recovery."  Lord  Young  observed  that 
the  Debts  Recovery  Act  was  "  certainly  oddly  enough  expressed," 
but  agreed  with  Lord  Moncreiff. 

An  instructive  case  is  that  of  JRavnten  is  Co.  v.  MLaren  (cited 
«t6pra),  where  Sheriff  Qloag,  now  Lord  Kincaimey,  reversed  the 
judgment  of  his  substitute  at  Dumblane,  and  held  that  an  action 
founded  on  a  cautionary  obligation  is  competent  in  the  Debts 
Recovery  Court.  His.  lordship  mentioned  that  he  understood 
that  *'  in  Glasgow  actions  for  rent  directed  both  against  the 
"tenants  and  their  cautioners  are  entertained  in  the  Debts 
"  Recovery  Court,  which  are,  I  think,  strictly  analogous  cases." 

Having  glanced  at  the  cases  which  interpret  the  statute  in  a 
liberal  sense,  we  may  now  note  what,  according  to  the  text 
writings  and  recent  decisions,  are  causes  which  may  not  be 
brought  under  the  Act.  Actions  of  damages,  then,  are  incom- 
petent; so  are  actions  of  aliment,  unless  the  action,  though 
nominally  for  aliment,  be  really  for  board,  supplied  under  a 
contract,  express  or  implied  {Walker  v.  Smith,  March  1,  1884, 
21  S.L.R  461).  On  this  principle,  says  Professor  Dove  Wilson, 
Sheriff  Court  Practice,  1891,  p.  529,  an  action  by  a  parish  for 
advances  to  support  a  lunatic  was  held  competent  in  the  Forfar 
Sheriff  Court  (Ai/rlie  Inspector  v.  Coyne,  28th  Feb.,  1886,  2  Sh.C. 
Rep.  127).  Actions  on  bills  of  exchange,  &;c.,  and  for  payment  of 
rents  for  agricultural  subjects,  seem  excluded. 

In  MOregcyr  &  Cochrane  v.  M' Donald,  1885  (1  Sh.C.  Rep.  229), 
it  was  held  by  Sheriff  Grahame  of  Perth,  and  the  Sheriff  of 
Perthshire,  now  the  Lord  Justice-Clerk,  on  appeal,  adhered,  that 
an  action  to  recover  payment  of  a  balance  due  by  a  client  to  a 
law  agent  under  a  cash  account  is  incompetent  in  the  Debts 
Recovery  Court,  even  though  the  balance  sued  for  is  entirely 
covered  by  a  business  account.  The  gist  of  the  Sheriff's  decision, 
which  is  very  short,  lies  in  this  sentence,  "  The  transactions  on 
'*  a  cash  account  are  brought  with  question,  and  this  is  a  matter 
''which  cannot  be  held  to  be  within  the  limits  of  the  Debts 
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"  Recovery  Act."  The  Sheriff  seems  to  have  had  some  reeollec- 
tion  of  obiter  dicta  by  Lord  Oaighill  in  GrarU  v.  Fleming, 
otherwise  the  decision  seems  a  questionable  one.  Any  action 
virtually  or  constructively  for  damages  is  not  competent  in  the 
Debts  Recovery  Court  {A:  &  B.  v.  Mickd  &  Co.,  1890,  6  Sh.C. 
Rep.  240,  and  Oreai  North  of  Scotland  Railway  Co.  v.  CuU&r 
Mills  Paper  Co,,  1891,  7  Sh.C.  Rep.  300);  but  a  claim  by  a 
farmer  for  the  wintering  of  sheep  on  his  farm  has  been  held  not 
to  be  one  of  damages  for  breach  of  contract,  but  rather  for  the 
price  conditioned  in  the  contract,  as  being  "  a  commercial  trans- 
"  action;"  Sheriff-Substitute  Buntine  holding  (Macdonald  v.  Tod, 
7  Sh.C.  Rep.  153)  that  the  claim  might  be  regarded  as  a 
merchant's  account,  **  or  at  all  events  as  other  the  like  debt."  .  It 
has  been  held  that  an  action  for  recovery  of  arrears  of  feu- 
duty  is  incompetent  (Mackintosh,  &c,,  v.  Dewar,  1852,  8  Sh.C. 
Rep.  275).  The  competency  of  an  action  of  furthcoming  falls  to 
be  determined  by  the  debt  for  which  decree  is  sought  against  the 
arrestee  (Clydesdale  Banking  Co,  v.  McNeil,  1892,  8  Sh.C.  Rep., 
ihid,  p.  11).  Are  any  principles  deducible  from  such  judgments 
except  that  the  inferior  Courts  seem  unduly  scrupulous  and 
narrow  in  their  interpretation  of  statutes,  considering  the  lead 
given  them  by  the  Court  of  Session  in  Sandys  v.  Lowden  and 
Or  ant  v.  Fleming/ f 

The  first  volume  of  this  Review  contains  a  series  of  articles 
on  the  Codification  of  Sheriff  Court  Acts,  in  which  (vol.  i. 
p.  21)  the  Debts  Recovery  Court  was  by  no  means  treated  of 
in  terms  of  admiration,  and  probably  the  experience  of  all — 
Sheriflfe,  procurators,  and  parties — is  that  the  tribunal  and  the 
procedure  are  not  what  they  should  be.  The  jurisdiction,  and 
the  interpretation  of  the  jurisdiction  by  local  Sheriffs,  are 
eminently  unsatisfactory;  neither  trader  nor  lawyer  in  the 
great  majority  of  cases  really  knows  until  he  goes  into  Court 
what  particular  class  of  action  the  Sheriff  who  is  to  try  the  case 
holds  competent.     This  cannot  be  right. 

There  is,  however,  a  singular  mistake  abroad  as  to  the  Debts 
Recovery  Court.  Its  aid  is  often  unwillingly  invoked  from  an 
idea  that  an  ordinary  action  for  a  sum  above  £12  and  under 
£25  must  be  brought  there.  This  is  not  so.  The  Act  is  purely 
permissive.  Lord  Kincairney  pertinently  observed  in  Rairaes  & 
Co.  V.  M'Laren  (supra),  "  I  am  not  deciding  that  every  case 
"  which  might  competently  be  brought  in  the  Debts  Recovery 
"  Court  mv^t  be  brought  there  under  the  penalty  of  all  expenses 
"being  disallowed,  except  Debts  Recovery  expenses.  That 
"  probably  would  be  so  in  general ;  but  I  have  known  many 
*'  cases  in  which  a  Debts  Recovery  record,  never  satisfactory  in 
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**  any  case,  would  have  been  very  inconvenient,  and  where  I  have 
"  thought  a  pursuer  quite  within  his  right  in  bringing  his  action 
"in  the  ordinary  form."  Those  words  should  be  remembered. 
But  who  will  render  such  astute  advice  unnecessary  by  sweeping 
away  the  ridiculous  Debts  Recovery  Court  altogether  ?  Here  is 
a  chajice  for  the  legislating  brain  of  the  new  members  of  Par- 
liament. 

The  Small  Debt  and  Debts  Recovery  Courts  should  probably 
be  united,  with  an  entire  revision  of  the  scale  of  fees,  or  the 
Sheriff  should  be  entitled  to  direct,  when  he  sees  fit,  that  the  fees 
for  attendance  at  proof  and  for  debate  should  be  on  a  special 
scale.  The  present  remuneration  of  those  who  practice  in  the 
Debts  Recovery  Court,  considering  the  issues  often  at  stake,  is  so 
beggarly  as  to  be  disgraceful  to  a  learned  profession. 


PROFESSIONAL  RECOLLECTIONS. 

6. — DiakoTieat  Honesty, 

The  story  to  be  told  in  this  number  will  be  more  readable  if  set 

down  in  the  words  of  the  client  and  not  as  if  told  by  the  agent. 

The  reader  need  none  the  less  regard  it  as  a  '*  recollection." 


Many  years  ago,  when  my  father  was  still  at  the  head  of  the 
business  founded  by  him,  and  when  I  was  a  young  man,  not 
yet  in  the  firm,  we  had  some  sixteen  salesmen  at  the  various 
counters.  One  of  these  salesmen,  whom  I  shall  call  Ingram, 
was  not  very  clever,  but  he  was  a  model  of  punctuality,  which 
my  father  deemed  a  cardinal  virtue.  Ingram  was  also  very 
respectable,  and  the  superintendent  of  a  Sunday  school,  which 
gave  him  a  pre-eminence  amongst  the  warehousemen.  He  was, 
moreover,  the  son  of  a  widow  who  carried  on  a  small  business 
for  the  support  of  herself  and  to  relieve  her  son  of  the  burden  of 
maintaining  her.  Wages  were  small  in  those  days,  but  Ingram's 
wage  was  quite  sufficient  to  keep  him  in  respectability.  Like 
Barabbas,  however,  he  was  a  thief. 

Another  salesman,  whom  we  shall  call  Letham,  came  to  my 
father  one  day  and  said  that  he  doubted  Ingram  was  not  honest, 
and  stated  that  he  had  seen  Ingram  push  a  one-pound  banknote 
into  the  folds  of  a  web  of  cotton  from  which  he  had  cut  a  piece 
for  a  customer.  Letham  was  warned  to  be  cautious  in  making 
such  a  serious  accusation,  but  he  stuck  to  his  story.  My 
father  set  me  and  a  cousin  of  mine,  who  was  then  one  of  the 
salesmen,  to  work  near  Ingram,  with  instructions  to  keep  our 
eyes  open.  This  was  on  a  Saturday,  and  when  Ingram  went  for 
dinner  we  counted  his  cash  and  found  about  £3  less  than  we 
thought  he  had  drawn.  {In  those  days  every  shopman  had  his 
own  till,  and  there  was  no  general  cash  desk.)  When  he  went 
for  tea  we  again  counted  his  cash  and  found  another  similar  sum 
short  from  our  estimate  of  his  afternoon's  drawings.  When  this 
was  reported  to  the  governor,  he  sent  for  Ingram  to  the  private 
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room  and  accused  him  of  dishonesty.  Ingram  looked  as  innocent 
as  a  child,  and  said  there  was  no  ground  for  the  charge.  My 
father  asked  him  to  hand  over  the  money  then  in  his  pocket, 
but  Ingram  said  he  had  none.  The  police  were  sent  for,  and  a 
detective,  whom  I  shall  call  Mr.  Audley,  was  immediately  on  the 
spot.  As  my  father  stuck  to  the  charge  and  Ingram  to  his 
denial,  Audley  marched  the  accused  to  the  police  office  and 
searched  him.  About  £13  was  found  in  his  pockets  which  he 
could  not  account  for,  so  he  was  locked  up. 

On  Monday  morning  Ingram's  mother  called  at  the  ware- 
house and  expressed  her  great  sorrow  at  what  had  occurred. 
She  handed  £40  to  my  father,  and  said  she  had  found  that 
amount  in  her  son's  drawer,  and  feared  it  did  not  belong  to  him. 
She  could  hardly  believe  her  son  would  be  guilty  of  theft,  but, 
fits  he  had  never  told  her  where  he  got  this  large  sum  of 
money,  she  felt  sure  it  was  my  father's,  and  had  no  hesitation  in 
fiisking  him  to  ajccept  it.  He  was  so  gratified  by  the  mother's 
honesty  and  promptitude,  and  so  touched  by  her  grief,  that  he 
at  once  put  on  his  hat  and  went  out  to  ask  the  police  to  let  the 
lad  off.  On  his  way  to  the  police  office  he  met  an  old  fellow- 
apprentice  of  his,  to  whom  he  told  the  story.  His  friend  fiwivised 
him  to  be  cautious,  and  to  find  first  whether  Ingram  hfiui  not 
stolen  more  than  £40.  When  he  reached  the  police  office  he  was 
allowed  a  private  interview  with  Ingram,  who  then  confessed  that 
he  had  taken  £330  in  all,  and  that  the  whole  money,  in  £1  notes, 
would  be  found  in  a  box  in  his  bedroom  at  home.  My  father 
fiisked  Ingram  if  he  would  repeat  this  in  presence  of  someone 
else,  and  on  his  saying  that  he  would,  Audley  wfiis  called  in  and 
heard  the  story.  My  father  then  told  the  detective  of  the 
mother's  visit  and  the  return  of  the  £40.  Audley  followed  the 
mother  home  and  asked  where  she  had  found  the  £40,  and  she 
showed  him  the  drawer  in  her  son's  bedroom  where  she  sfidd  she 
found  it  that  morning.  She  wets  quite  sure  there  was  no  more 
money  in  the  house,  and  hoped  her  poor  boy's  master  hfiui  not 
lost  any  more  than  the  sum  she  had  returned.     Audley  was 

?[uite  satisfied,  of  course,  that  she  was  telling  all  she  knew,  but 
or  the  mere  sake  of  confirming  her  statement  sfidd  he  would 
search  the  house.  He  did  search,  but  found  nothing,  and  then 
a^ain,  just  for  form's  sake,  he  said  he  would  search  her  shop. 
There,  hidden  away  among  old  bottles,  he  found  the  box  Ingram 
hfiwi  described,  and  in  the  box  £290  in  £1  notes.  The  mother 
was  quite  surprised  and  unable  to  think  how  the  box  came  to  be 
where  Audley  found  it,  but  Audley  was  not  surprised.  He  took 
her  fiuid  the  box  and  the  money  to  the  police  office,  and  ch€u:ged 
the  son  with  theft  and  the  mother  with  reset  of  theft. 

Ingram  was  tried  and  got  seven  years'  transportation;  but, 
through  the  influence  of  my  father,  who  was  then  (or  it  may 
have  been  afterwards)  one  of  the  magistrates  of  the  town,  the 
mother  was  not  put  in  the  dock.  The  return  of  the  money  so 
softened  my  father's  feelings  that  about  eighteen  months  after- 
wards he  petitioned  the  Home  Secretary  fiind  got  Ingram's 
sentence  modified.    Not  long  after  this  I  saw  Ingram  on  the 

Digitized  by  LjOOQIC 


1883.]  PROFESSIONAL  RECOLLECTIONS.  13 

street  in  front  of  the  warehouse,  and  asked  him  to  come  in  and 
see  my  father,  which  he  did.  He  thanked  the  governor  for  his 
kindness  in  getting  the  sentence  commuted,  and  slipped  out  as 
quietly  as  he  could,  I  watched  his  career  for  many  years,  but  it 
was  not  successful.  His  story  followed  him  or  got  to  a  place 
before  him,  and  I  have  rea.son  to  know  that  his  later  experience 
taught  him,  what  his  mother  had  not  taught  him,  that  honesty  is 
the  best  policy. 


At  Auchterarder,  on  2nd  December,  Mr.  Robert  Hislop,  B.L., 
solicitor  and  bank  agent,  in  his  fortieth  year.  Mr.  Hislop,  who 
was  bom  in  Edinburgh,  was  educated  at  Sheddan's  School, 
Auchterarder,  and  Morrison's  Academy,  Crieff.  He  graduated 
at  Edinburgh  University,  where  he  was  a  very  successful 
student,  and  was  the  first  in  Scotland  to  take  the  degree  of 
Bachelor  of  Law.  He  received  his  legal  training  in  Auchter- 
arder, and  was  assumed  a  partner  by  Mr.  W.  L.  Young,  solicitor 
and  bank  agent  there,  fifteen  years  ago.  About  three  years 
since  he  became  joint  agent,  along  with  Mr.  Young,  for  the 
Union  Bank  of  Scotland  at  Auchterarder,  and  he  also  held  the 
appointment  of  collector  of  poor  and  school  rates.  As  a  lawyer 
Mr.  Hislop  was  acknowledged  to  be  one  of  the  ablest  in  the 
county.  He  made  a  special  study  of  agricultural  law,  parti- 
cularly as  it  was  affected  by  the  Agricultural  Holdings  Act  of 
1883.  Some  years  after  the  passing  of  that  Act  he  delivered  a 
series  of  lectures  on  the  subject  to  the  Stratheam  Central  Agri- 
cultural Society,  which  were  again  delivered  to  the  law  students 
in  Stirling.  These  lectures  were  afterwards  amplified  and  pub- 
lished under  the  title  of  "  Lectures  on  Agricultural  Law,"  with  a 
digest  of  cases,  and  are  regarded  as  the  best  authority  on 
questions  arising  under  the  Ground  Game  Act  of  1880  and  the 
Agricultural  Holdings  Act.  As  a  consequence  of  his  special 
acquaintance  with  this  subject,  his  firm  of  Messrs.  Young  & 
Hislop  has  been  entrusted  with  every  contested  case  of  any 
note  in  the  county  of  Perth  under  the  last-named  Act.  In  1889 
Mr.  Hislop,  in  conjunction  with  Mr.  T.  C.  Young,  Glasgow, 
delivered  a  series  of  lectures  on  Scots  Law  to  the  law  students 
in  Stirling,  which  were  also  published  in  book  form  and  met 
with  much  acceptance.  The  special  subject  dealt  with  by  Mr. 
Hislop  then  was  the  relationship  of  superior  and  vassal,  and  his 
lectures  were  a  careful  summary  of  the  principles  and  decisions 
affecting  that  branch  of  conveyancing  law.  To  this  Review  Mr. 
Hislop  was  one  of  the  earliest  and  most  valued  contributors. 
On  the  special  subjects  already  mentioned  his  articles  were  of 
especial  value,  and  were  much  appreciated  by  his  fellow-prac- 
titioners, while,  as  a  reviewer  of  law  books  on  almost  every 
branch  of  law,  his  judgments  were  sound  and  appreciative.  Mr. 
Hislop  was  a  member  of  the  Scottish  Society  of  Antiquaries  and 
of  the  Scottish  Geographical  Society.     He  was  a  keen  supporter 
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of  the  Liberal  Unionist  movement,  and,  along  with  his  partner 
Mr.  Young,  ably  conducted  the  recent  election  contests  in  West 
Perthshire.  He  was  married  about  three  years  ago,  and  has  left 
a  widow  and  one  child. 

At  Kirkcaldy,  on  23rd  December,  Mr.  Thomas  Dow,  senior 
partner  of  the  firm  of  Thomas  Dow  &  Son,  solicitors,  and  town- 
clerk  of  Dysart.  The  deceased  gentleman,  who  was  in  his 
eighty-fourth  year,  had  been  iu  impared  health  for  the  last  three 
or  four  years,  but  was  able  to  drive  along  to  the  office  quite 
recently.  On  Tuesday  evening,  the  22nd  December,  however,  he 
had  an  apoplectic  seizure,  which  terminated  fatally  the  following 
day  at  noon.  Few  men  in  Kirkcaldy  were  better  known  or  more 
highly  esteemed.  He  was  a  sound,  painstaking  lawyer,  of  perfect 
integrity,  and  respected  by  his  clients  and  all  his  professional 
brethren  without  exception.  Mr.  Dow,  who  was  a  native  of 
Perth,  established  himself  in  Dysart  in  1835,  and  in  the  same 
year  was  appointed  town-clerk  of  the  burgh,  having  thus  held 
the  office  for  fiftv-seven  years.  In  1885  he  was  entertained  to  a 
complimentary  dinner  in  Dysart  on  attaining  his  jubilee  of  office, 
with  every  mark  of  public  honour  and  regard.  Besides  his  other 
official  appointments,  Mr.  Dow  was  appointed  several  years  affo 
honorary  Sheriff-Substitute  for  the  Kirkcaldy  district  of  Fife. 
He  was  a  widower,  and  has  left  two  sons  and  two  daughters,  the 
elder  son  being  associated  with  him  in  the  business. 

At  Edinburgh,  on  24th  December,  Mr.  Charles  Morton,  W.S., 
in  his  eighty-seventh  year.  Early  in  life  Mr.  Morton  was  appren- 
ticed to  the  late  James  Greig  of  Eccles,  W.S.,  and  he  passed  as 
Writer  to  the  Signet  in  1828.  Shortly  thereafter  he  entered  into 
partnership  with  Mr.  Greig,  with  whom  he  was  associated  for  many 
years  under  the  firms  of  Greig  &  Morton,  and  Greig,  Morton,  & 
Greig.  On  the  appointment  of  the  late  John  Hunter,  of  Craig- 
crook,  to  the  office  of  Auditor  of  the  Court  of  Session  in  1849, 
Mr.  Morton's  firm  was  amalgamated  with  Mr.  Hunter's  under  the 
name  of  Lockhart,  Morton,  Whitehead,  &  Greig,  afterwards 
Morton,  Whitehead,  &  Greig,  in  which  firm  Mr.  Morton  conducted 
for  many  years  a  large  and  successful  business,  and  enjoyed  the 
implicit  confidence  of  his  clients  and  the  respect  of  his  professional 
brethren.  In  the  course  of  his  long  professional  career  Mr.  Morton 
was  engaged  in  many  important  cases.  Among  these  may  be 
named  the  celebrated  Torbanehill  mineral  case,  in  which  he  acted 
for  Mr.  Gillespie,  and  the  actions  at  the  instance  of  the  liquidators 
of  the  Western  Bank  of  Scotland  against  the  directors  of  that 
bank,  in  which  he  represented  the  liquidators.  He  held  for  many 
years  the  important  and  responsible  position  of  solicitor  to  the 
Scottish  Provident  Institution.  On  three  different  occasions  Mr. 
Morton  was  appointed  to  the  honourable  position  of  Crown  Agent 
for  Scotland.  He  first  held  the  office  under  Lord  Advocate  Mon- 
creiff  for  a  short  time  in  1866.  On  the  accession  of  Lord  Derby 
to  power  in  that  year  Mr.  Morton  went  out  of  office,  but  was 
re-appointed  in  1868,  and  held  office  until  1874.  On  the  retire- 
ment of  Mr.  Gladstone  Mr.  Morton  again  went  out  of  office,  but 
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was  re-appointed  in  1880,  and  continued  Crown  Agent  until  1888, 
•  when  he  i^esigned.  On  his  resignation  of  the  Crown  Agency  Mr. 
Morton  practically  retired  from  the  public  practice  of  his  profes- 
sion; but  while  not  in  attendance  at  his  chambers,  he  did  business 
at  his  house,  and  until  shortly  before  his  death  he  was  able  to  take 
an  interest  in  all  that  took  place.  When  he  died  he  was  the  third 
oldest  member  of  the  Society  of  Writers  to  the  Signet,  his  seniors 
being  Mr.  J.  C.  Sutherland,  who  passed  in  1820,  and  Mr.  William 
M.  Boyd,  who  appears  to  have  passed  along  with  Mr.  Morton, 
but  these  gentlemen  have  been  long  out  of  practice.  With 
Mr.  Morton  there  has  passed  away  one  of  the  last  connecting 
links  with  the  great  celebrities  of  the  Parliament  House  of  fifty 
or  sixty  years  ago,  such  as  the  first  Lord  Moncreiff,  Jeffrey, 
Cockburn,  Murray,  and  Rutherfurd. 


JjioitB  from  (Sbtnbttrg^. 

Parliament  House,  December  28^  1892. 
Several  incidents  have  contributed  during  the  month  to  rescue 
the  House  from  that  dull  measure  of  monotony  which  usually 
affects  it  during  December.  The  first  was  rather  of  a  personal 
nature — I  mean  personal  to  the  Faculty  of  Advocates — and  threw 
the  whole  profession  into  a  state  of  indignation.  I  refer  to  the 
Cripps,  Q.C.,  incident  The  circumstances  are  undoubtedly  notable. 
The  City  of  Edinburgh  some  time  ago  agreed  to  take  over  its 
tramway  system.  It  was  not  quite  clear  to  persons  outside  the 
cliques  by  which  municipal  affairs  are  dominated  what  advantage 
the  ratepayera  would  get  from  the  transference.  It  seems,  how- 
ever, to  have  been  thought  by  persons  more  or  less  concerned 
with  Parliamentary  schemes  that  the  Corporation — ^which  is 
understood  to  have  been  "sold"  at  the  time  tramways  were 
introduced  into  Edinburgh — should  not  forego  the  opportunity 
of  now  acquiring  what  they  ought  alwayj  to  have  had — the 
absolute  control  of  the  lines.  The  intention  is,  after  acquiring 
the  concern,  to  lease  it,  very  probably  to  the  present  Company, 
with  certain  stipulations  as  regards  penny  fares,  traction,  and 
other  details. 

Before  the  concern  can  be  handed  over  its  value  must  be 
ascertained.  This  is  to  be  done  by  an  arbiter,  a  Mr.  Tennant, 
an  Englishman,  who  doubtless  has  had  experience  of  such  valua- 
tions. The  solicitors  for  the  Tramway  Company,  Messrs. 
Drummond  &  Reid,  with  a  patriotism  which  cannot  be  too 
highly  commended,  retained  the  Solicitor-General,  Mr.  Graham 
Murray,  and  Mr.  Vary  Campbell — Mr.  Campbell  being,  as  a 
director  of  the  Tramway  Company,  specially  conversant  with  its 
multifarious  details  of  management,  &c.  The  City  of  Edinburgh, 
through  its  agent,  Mr.  White-Millar,  thought  it  proper  to  commit 
the  solecism  of  sandwiching  Mr.  Cripps,  Q.C.,  oetwixt  the  Lord 
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Advocate  and  Mr.  Comrie  Thomson.  When  this  fact — ^that  the 
capital  of  Scotland  could  not  find  a  competent  advocate  from  its 
own  bar — became  known,  it  created  an  uproar  in  the  evening 
papers  and  in  legal  circles.  The  public  have  taken  it  up  in  the 
light  of  an  insult  to  the  FcK^ulty,  and  have  set  themselves  to 
inquire  how  it  is  that  this  learned  body — which  I  presume  it 
will  be  admitted  even  by  its  enemies  to  be— cannot  produce  men 
sufficiently  expert  in  their  business  to  play  second  fiddle  in  a 
comparatively  unimportant  arbitration. 

The  real  explanation  is  this.  When  the  Lord  Advocate 
took  ill  at  the  arbitration  over  which  Lord  Shand  presided — 
that  between  the  city  and  the  North  British  Railway — the 
representatives  of  the  city  got  into  an  anxious  state,  and 
communicated  with  their  agent  in  London,  who  advised  that 
Mr.  Cripps  should  be  taken  into  the  tramway  case.  Tlie  imme- 
diate result  was  that  Mr.  Comrie  Thomson,  who  enjoys  the 
entire  confidence  and  respect  of  the  public  and  the  profession, 
had  to  consider  his  own  position.  He  happens  to  be  senior  asses- 
sor to  the  city,  and  naturally  felt  that,  although  he  did  not  wear 
the  English  symbols  of  wisdom,  the  letters  Q.C.,  his  seniority  at 
the  Scottish  bar  entitled  him  to  take  precedence  over  a  junior 
whom  the  Lord  Chancellor  had  invested  with  that  exclusively 
English  badge.  After  certain  communications  with  the  Dean  of 
Faculty,  it  is  understood  that  Mr.  Thomson  declined  to  act  in  the 
arbitration,  although  he  did  not  put  his  declinature  quite  on  the 
ground  of  Mr.  Cripps*  employment.  It  is  easy  to  see,  however, 
that  Mr.  Cripps,  Q.C.,  would  have  asserted  his  right  to  lead  Mr. 
Thomson,  a  sheriff  and  an  advocate  of  30  years'  standing,  and  that 
Mr.  Thomson,  on  the  other  hand,  could  not  act  as  junior  to  a 
Q.C.  of  15  years*  standing  at  the  bar.  Mr.  Ure  (1878)  has  accor- 
dingly taken  Mr.  Thomson's  place,  and  there  is  here — apart  from 
the  action  of  the  city,  about  which  there  can  be  but  one  opinion 
— ^no  impropriety,  because  Mr.  Ure  is  jimior  to  Mr.  Cripps  in 
point  both  of  years  and  standing. 

To  the  outside  world  this  may  seem  to  be  a  matter  of  little 
more  than  merely  professional  concern.  It  is  really  much  more. 
We  have  for  some  years  been  agitating  for  the  transference  of 
Private  Bill  legislation  to  Scotland.  It  is  easy  to  see,  and  is 
generally  admitted,  that  such  transference  will  benefit  the  entire 
community.  But  the  movement  has  many  enemies.  It  has  few,  if 
any,  friends  at  Westminster.  Moreover,  its  enemies  in  particular, 
the  London  Parliamentary  agents,  have  received  many  marks 
of  encouragement  even  from  Scotch  Radical  members.  Its  sworn 
foes  are  municipal  deputationists — the  busybodies  who  fatten  on 
twenty-guinea  fees  which  they  get  for  hanging  about  the  National 
Liberal  Club  and  the  lobbies  at  Westminster.  These  men  have 
vigorously  and  incessantly  opposed  the  change.  They  are  the 
kind  of  men  whom  Parliamentary  agents  suckle.  But  the 
bitterest  foe  of  the  movement  is  the  Parliamentary  a^ent  himself. 
The  argument  perpetually  in  his  mouth  is — ^"Oh,  if  you  have 
"  private  bills  settled  in  Scotland,  you  will  have  to  get  Parlia- 
"  mentary  counsel  down  to  Scotland,  and  the  game  won^  be  worth 
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"the  candla"  Indeed,  one  well-employed  Parliamentary  agent 
has  been  known  to  predict  that  if  private  bill  legislation  were 
accomplished  he  would  shift  his  office  from  Westminster  to 
Edinburgh. 

One  apologises  for  devoting  so  much  time  to  this  matter. 
But  the  Scotch  bar  is  a  small  one,  and  its  opportunities  and 
emoluments  are  trifling  compared  with  those  of  the  bar  of  Eng- 
land, and  therefore  its  privileges  in  its  own  domain  ought  to  be 
guarded.  Besides,  the  retainmg  of  an  English  Q.C.  in  a  purely 
Scotch  concern  is  apt  to  be  misunderstood  by  the  Government 
and  by  influential  parties.  It  will  certainly  be  used  with  great 
effect,  and  I  daresay  without  much  scruple,  by  interested  men. 
It  ill  became  the  City  of  Edinburgh,  whase  principal  rulers  are 
committed  to  Home  Rule  in  the  widest  import  of  that  term,  to 
wink  at  the  forging  of  a  weapon  of  this  description.  And  some 
excuse  might  have  been  found  for  the  appearance  of  Mr.  Cripps, 
Q.C.,  if  he  had  been  a  man  of  supereminent  parts ;  but  it  is  admitted 
on  all  hands  that,  whatever  his  parts,  there  are  at  least  a  round 
dozen  of  men  at  the  Scotch  bar  who  could  have  given  equally 
good  service.  It  should  also  be  noted  that  the  only  other  occasion 
upon  which  English  counsel  were  imported  was  a  railway  rates 
inquiry  two  or  three  years  ago,  when  Mr.  Balfour  Browne  was 
retained  and  acted  under  the  Dean  of  Faculty,  Mr.  J.  B.  Balfour, 
but  only  for  a  day  or  two,  after  which  it  was  not  found  necessary 
to  detain  him  from  his  English  practice. 

It  does  not  seem  to  be  understood  outside  the  Faculty  that 
Q.C.'s  have  no  precedence  over  Scotch  advocates  in  virtue  of 
wearing  silk.  There  is  an  exception  only  in  the  case  of  ex-law 
officers  of  the  Crown.  This  exception  was  recognised  by  a  special 
resolution  of  the  Faculty  some  twenty  or  thirty  years  ago.  The 
question  of  precedence  at  that  time  came  up  in  consequence  of  a 
representation,  if  I  remember  rightly,  by  Lord  Moncreiff,  then  Lord 
Advocate.  An  attempt  was  made  to  place  "silk"  in  Scotland  on 
the  footing  it  occupies  in  England ;  but,  owing  to  the  opposition 
of  several  obscure  members  who  said  they  would  on  no  account 
forego  the  privileges  of  seniority  which  formed  a  condition  of 
their  admission  into  the  Faculty,  the  attempt  fell  through.  It 
has  been  renewed  on  several  occasions  since,  but  has  met  with 
no  better  success.  Therefore  a  Q.C.  coming  into  Scotland  cannot 
take  precedence  of  an  advocate  of  longer  standing. 

It  is  a  relief  to  turn  from  these  personal  matters  to  incidents 
less  encumbered  with  narrow  elements.  Two  or  three  cases 
decided  in  the  course  of  the  month  raised  points  of  some  interest. 
Perhaps  the  chief  of  these  is  the  now  celebrated  cock-fighting  case. 
A  few  Kilbarchan  weavers  some  time  ago  took  it  into  their  heads 
to  have  a  main,  and  were  either  fined  or  sent  to  prison  by  some 
Paisley  magistrates,  who  are  notorious  for  the  odour  of  sanctity. 
These  magistrates  deemed  it  consistent  with  justice  to  withhold 
from  one  or  two  of  the  accused  the  option  of  a  fine.  This 
severity  has  had  a  result  which  never  could  have  been  within 
the  contemplation  of  those  righteous  men.  A  suspension  was 
C  . 
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accordingly  brought,  the  result  of  which  is  that  cock-fighting 
may  now  be  indulged  in  with  impunity  over  the  length  and 
breadth  of  Scotland.  It  is  hardly  to  be  wondered  at  that  a 
decision  so  unexpected  should  have  attracted  a  good  deal  of 
amused,  as  well  as  ignorant,  criticism.  The  English  journals,  in 
particular,  denounce  the  judgment.  One  need  not  pay  much  heed 
to  them,  however.  Whenever  a  decision  is  given  in  Scotland — 
as  in  the  dishorning  case — which  conflicts  with  law  laid  down  in 
the  Strand,  we  are  sure  to  have  an  outburst  of  insufferable  and 
condescending  ignorance. 

Cock-fighting  was  a  very  ancient  pastime.  It  almost  attained 
the  dignity  of  a  science.  Kings  and  heroes,  ladies  and  men  of 
learning,  patronised  it  in  the  old  days.  With  the  growth  of 
education,  however,  those  who  favoured  it  came  to  be  found 
more  in  the  pot-house  than  in  courtly  halls.  By  the  beginning  of 
this  century  it  had  come  to  be  practised  only  by  the  lower  clfi^ses, 
and,  strangely  enough,  by  schoolboys.  Mains  were  held  some- 
times in  churchyards,  sometimes  in  the  dog  ends  of  country  kirks, 
and  sometimes  in  cock-pits.  At  Christmas  time  cock-fighting 
formed  a  principal  amusement  of  schoolboya  It  took  place  in  the 
schools,  and  was  presided  over  by  dominies,  to  whom  the  slain  was  a 

Eerquisite.  Having  descended  so  far  in  the  grade  of  pastimes,  and 
lying  no  claim  to  science  beyond  its  scholastic  association,  the 
Legislature  passed  the  Act  13  &  14  Vict.  cap.  92,  which  forbids 
the  ill-treatment  or  torture  of  any  animal.  Up  to  almost  the 
close  of  this  present  century,  it  has  been  thought  that  fighting- 
cocks  were  included  in  the  prohibition  thus  enacted.  It  is  a 
somewhat  rude  awakening  to  find  that  it  is  not  so.  The  opinion 
of  the  judges  is  unanimous  that  cocks  are  not  within  the  meaning 
of  "  domestic  animals  "  or  "  animals,"  and  that  therefore  a  cock- 
fight is  not  prohibited.  Cock-fighting  is  placed  upon  the  same 
level  as  betting.  Betting  is  not  an  illegal  amusement;  but 
keeping  a  betting  house  is.  Keeping  a  cock-pit  may  be  pena- 
lised, but  it  is  pretty  clear  that  cock-fighting  will  be  revived  if 
a  fresh  statute  is  not  at  once  put  on  the  books. 

It  is  beside  the  point  perhaps  to  inquire  why  the  natural 
instincts  of  cocks  should  not  be  gratified.  Divesting  one  s-self 
of  prejudice  or  sentimentality,  two  or  three  considerations 
seem  efficient  to  place  cock-fighting  on  a  comparatively  high 
level.  In  the  first  place,  it  has  a  noble  ancestry.  It  has  been 
practised  by  such  diverse  and  elevated  characters  as  Themistocles, 
Caesar,  Henry  VIII.,  and  the  village  dominie.  Those  characters 
gave  license  to  their  natural  propensities.  One  of  the  natural  pro- 
pensities of  man  is  to  fight  either  with  his  hand  or  with  his  tongue. 
It  is  a  natural  propensity  of  cocks  to  fight  also.  The  propensity 
of  the  dominie  is,  perhaps,  not  so  much  to  fight  as  to  punish;  but 
the  result  of  the  act  of  fighting  is  the  infliction  of  bodily  pain, 
and  in  this  respect  there  is  really  no  distinction  between  fighting 
and  punishing,  except  that  in  the  case  of  the  dominie  the  victim 
is  not  allowed  to  retaliate.  Apart  from  that,  a  plea  for  cock- 
fighting  might  still  be  urged  by  contrasting  it  with  the  butchery 
indulged  in  by  the  upper  classes.    Take  hattuea.     One  of  these 
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took  place  during  the  last  month  on  the  Dysart  estate,  belonging 
to  Lord  Bosslyn,  on  the  occasion  of  the  visit  of  the  Duke  of 
Cambridge.  The  Dysart  estate  is  about  as  bare  of  game  as  a 
golf  links ;  but  a  large  sum  of  money  was  spent  in  populating 
the  coverts,  as  the  newspapers  were  pleased  to  call  them,  with  a 
good  stock.  The  result  was  that  the  royal  party  went  home 
each  night  with  gigantic  bags. 

Turning  to  the  state  of  business,  one  is  pleased  to  see  that  the 
Outer  House  continues  so  well  occupied.  Lord  M'Laren  is  to 
take  five  jury  trials  from  Lord  Stormonth  Darling.  The  first  of 
these  begins  on  18th  January.  Lord  Stormonth  Darling  has 
fixed  proofs  well  into  summer.  Lord  Low  is  about  as  well 
occupied.     The  other  judges  also  have  quite  enough  to  do. 

Death  has  been  pretty  busy  lately  in  the  agency  branch.  Two 
or  three  well-known  faces  have  disappeared.  The  most  known  of 
course  was  Mr.  Morton,  the  particulars  of  whose  life  I  daresay 
you  will  outline  in  another  page.  Mr.  Morton  succeeded  John 
Clerk  Brodie  as  Liberal  Crown  agent,  and  although  he  did  not 
figure  in  so  many  legislative  achievements  as  his  predecessor,  he 
enjoyed  quite  as  large  a  share  of  the  respect  and  confidence 
of  the  profession.  He  was  also  one  of  the  few  agents  who  retain 
the  intimacy  of  the  eminent  counsel  on  the  bench.  Another 
notable,  although  not  so  well  known,  figure  has  disappeared  in 
Mr.  Thomas  M'Laren,  SS.C.  Mr.  M*l5tren  was  hail-fellow  to 
everybody,  and  had  a  wide  circle  of  acquaintances  in  Edinburgh 
and  London.  He  and  his  firm  were  well  known  in  the  colonies. 
Mr.  M'Laren's  death  was  nearly  as  sudden  as  that  of  his  brother, 
Mr.  W.  A.  McLaren,  a  member  of  the  bar  and  a  Writer  to  the 
Signet,  many  years  ago.  The  death  of  Mr.  Mustard  Anderson,  a 
partner  of  the  firm  of  Watt  &  Anderson,  occurred  about  the 
same  time  very  unexpectedly.  These  two  men,  Anderson  and 
M'Laren,  met  in  their  club  the  week  before  their  death,  as  they 
were  in  the  weekly,  sometimes  daily,  habit  of  doing.  Upon 
shaking  hands  with  each  other,  one  of  them  mentioned  to  a 
friend  who  was  standing  by  that  the  other  did  not  look  so  well, 
and  he  should  not  be  surprised  if  anything  serious  happened  to 
him.  The  speaker  died  first.  Mr.  Anderson  was  not  known 
beyond  the  limits  of  his  profession,  but  he  was  the  agent  in  a 
very  well-known  case  decided  in  1877,  Heiton  v.  The  Waverley 
HydropcUhic  Co. 

The  same  week  a  well-known  correspondent  of  Watt  & 
Anderson,  Mr.  Thomas  Dow,  the  town  clerk  of  Dysart,  and  a 

Gtrtner  of  Thomas  Dow  &  Son,  Kirkcaldy,  breathed  his  last. 
r.  Dow  was  the  oldest  town  clerk  in  Scotland,  a  native  of 
Perth,  and  an  intimate  friend  of  old  Barclay,  the  Sheriff  Clerk 
of  Fife — one  of  the  most  characteristic  Scotsmen  of  this  century 
— ^whom  the  procurators  of  Fife  have  cause  to  remember  for  his 
humour,  his  eccentricity,  and  his  warm-heartedness.  Barclay 
was,  I  think,  at  one  time  town  clerk  of  Kinghom,  and  when  he 
died  or  retired,  Mr.  Dow's  son,  Mr.  W.  M.  Dow,  succeeded  to  the 
office.  Kinghom  is  about  the  same  distance  from  Kirkcaldy  as 
Dysart,  but   Mr.  Dow,  senior,  always   lived   in   Dysart,  and 
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doubtless  prolonged  his  life  by  the  walk  past  Lord  Rosslyn's 
policies,  down  the  Path,  and  along  the  crooked  High  Street  of 
Kirkcaldy,  every  morning  for  60  years,  to  his  office  thera 
He  was  a  man  of  remarkable  humour,  tact,  and  vitality. 
Kirkcaldy  people  of  the  past  two  generations  remember  the 
neat,  natty  man  as  he  came  smiling  along  the  street,  morning 
after  morning,  with  a  kindly  greeting  to  high  and  low.  No 
writer  was  ever  more  popular.  A  typical  town  clerk,  too,  was 
Mr.  Dow.  With  what  tact  did  he  manage  the  turbulent  elements 
sitting  around  his  Council  Board  in  the  quaint  old  town-house 
of  Dysart  with  its  octagonal  Dutch  steeple.  The  demagogues 
might  be  as  fierce  as  they  pleased  with  each  other.  Mr.  Dow 
sat  perfectly  unmoved  through  it  all  without  the  semblance  of 
emotion  or  partisanship,  refreshing  himself  now  and  again  during 
the  prevalence  of  the  storm  by  repeated  applications  to  his  silver 
snun-box.  When  the  combatants  became  tired  out  he  applied 
himself  vigorously  to  the  "minute,"  and  had  it  down  in  black 
and  white  before  their  fury  had  time  to  rekindle.  A  kind, 
fatherly  old  gentleman,  who  died  without  an  enemy! 


ftnles  from  ^nnbon. 

The  Tkmplb,  29th  December,  1892. 
The  frost  that  has  set  in  so  seasonably  for  the  Christmas 
vacation  has  succeeded,  at  a  considerable  distance,  the  frost  that 
has  starved  everybody  out  in  the  Law  Courts  for  the  last  five 
or  six  weeks.  The  bitter  cry  of  the  unemployed  has  been 
swollen  by  voices  from  the  Temple.  "  We've  got  no  work  to 
"  do-oo-ool"  has  been  the  refrain  of  many  and  many  a  lamentation 
uttered  by  all  orders  and  conditions  of  the  legal  profession  who 
are  supposed  to  be  practising  in  London,  but  who  are  much 
more  likely,  if  matters  do  not  alter,  to  become  applicants  for  the 
charity  of  the  Barristers'  Benevolent  Association. 

Assizes,  election  petitions,  and  the  Commission  in  Ireland  have 
taken  away  all  the  common  law  judges  but  Lord  Coleridge,  who 
has  been  sitting  alone  in  his  glory,  and  occupied  for  a  large  portion 
of  his  time  in  settling  the  quarrels  of  two  rival  quack  medicine 
vendors  who,  by  a  strange  chance,  found  themselves  engaged  in 
distributing  their  panaceas  from  the  same  premises,  their 
numbers  only  differentiated  by  the  fraction  between  249  and 
249^,  and  who  had  taken  to  "conveying"  each  other's  letters 
from  their  respective  "clients"  or  "patients,"  as  they  were 
pleased  to  call  their  customers.  This  and  a  few  divorce  cases 
have  comprised  all  going  on  in  the  Courts,  with  the  exception  of 
the  Chancery,  which,  to  its  credit,  is  at  least  always  in  constant 
session;  and  all  the  members  of  the  profession  who  appear  to 
have  been  occupied  are  the  little  group  of  coimsel  with  Sir 
Edward  Clarke  and  Mr.  Lockwood  at  their  head,  who  have  spent 
their  time  between  the  Court  of  the  Chief  Justice  and  that  of 
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Mr.  Justice  Jeune.  Since  Sir  Charles  Russell  left  the  Courts 
these  two  gentlemen  have  been  ubiquitous,  and  it  is  popularly 
supposed  that  Mr.  Lockwood  has  succeeded  to  the  practice  which 
Sir  Charles  has  left  behind  him.  At  anyrate  their  special 
prominence  just  now  has  been  emphasised  by  the  fact  of  their 
apparently  being  the  only  counsel  busy  in  London.  The  number 
of  leading  Q.C.'s  in  mufti  during  business  hours  was  never  so 
remarkable.  To  add  to  the  desertion  and  emptiness  of  the 
Courts,  only  one  of  the  Appeal  Courts  was  sitting  for  some 
time,  its  members  being  occupied  at  the  Judicial  Committee  in 
hearing  an  absurd  case  which  had  been  raised  as  to  the  legality 
of  the  discharge  from  prison,  where  he  was  under  the  order  of 
the  Chief  Justice  of  the  Bahamas  (a  chief  who  has  no  prisoners 
in  his  court),  of  a  person  who  had  ventured  to  poke  fun  at  the 
Chief  Justice  fojr  certain  polemical  letters  he  had  written  to  the 
local  newspapers  upon  local  municipal  matters,  the  discharge 
having  been  granted  by  the  Grovemor  after  application  to  the 
home  authorities,  but  under  protest  by  the  Chief  Justice. 

In  this  state  of  things  at  the  Elnglish  bar,  when  the  Chief 
Justice  has  had  his  heart  so  wrung  by  the  woes  of  the  profession 
that  he  has  made  them  a  speech  lamenting  the  cessation  of  busi- 
ness, and  explaining  his  own  freedom  from  blame  in  the  matter, 
it  is  comforting  to  hear  of  help   coming  from   Scotland.     An 

.  English  legal  paper  asks,  apropos  of  the  retention  of  Mr.  Cripps, 
Q.C.,  to  represent  the  Town  Council  of  Edinburgh  in  the  arbitra- 
tion proceedings  relative  to  taking  over  the  tramway  system, 
"  Are  there  no  lawyers  in  Edinburgh  suflBciently  qualified  to  look 
"  after  the  city's  interests  that  the  corporation  haye  to  employ 
"English  counsel?"  This,  which  at  first  sounds  like  a  sneer,  is 
really  a  disinterested  protest  on  behalf  of  the  rights  of  the 
Scottish  bar  to  be  protected  from  the  invasion  of  English 
barristers  on  such  an  occasion.  It  must  be  admitted  that  this  is 
not  lacking  in  generosity  when  so  many  Q.C.*s  are  loafing  around 
with  nothing  to  do  who  would  be  glad  to  go  to  Scotland,  or 
elsewhere,  for  their  expenses  and  a  few  guineas.  Stranded  Q.C.'s 
have  always  been  a  pathetic  sight,  but  never  were  there  so  many 
of  them  wandering  helplessly  about  as  there  are  at  present.  But 
Scotland  itself  is  not,  as  I  gather  from  enquiries  at  the  Parliament 

-  House,  exactly  a  land  flowing  with  milk  and  honey  for  the  bulk 
of  its  advocates,  and  our  unhappy  wasted  "silks"  cannot  hope  to 
have  many  opportunities  like  that  of  Mr.  Cripps.  Whether  this 
latter  gentleman  will  do  what  is  suggested,  and  return  his  brief, 
remains  to  be  seen — it  is  a  somewhat  hard  thing  to  ask — ^but  at  all 
events  Scottish  lawyers  must  admit  that  that  is  a  graceful  view 
to  take  of  what  is  due  by  courtesj'  to  the  Scottish  bar.  Should  Mr. 
Comrie  Thomson  find  that  he  cannot  act  as  junior  to  Mr.  Cripps, 
it  would  not  be  an  enviable  position  for  tliat  gentleman  to  have 
driven  him  into  returning  papers  which  a  Scottish  advocate  has 
the  first  claim  to  hold.  But  why  has  the  Town  Council  ever 
allowed  itself  to  take  the  step  it  has  done?  We  are  accustomed 
to  look   to   Scotland   for   examples  of  patriotism  and  not  for 

.  instances  of.  Scotsmen  betraying  their  country  to  the  enemy. 
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This  may  be  free  trade,  but  undoubtedly  it  is  not  fair  trade,  even 
from  the  English  point  of  view;  and  it  does  credit  to  the  Glad- 
stonian  members  of  the  Scottish  bar  if  they  are  especially 
indignant  with  the  Town  Council,  who  are  understood  in  England 
to  be  mainly  of  the  Gladstonian  persuasion.  Popular  indignation, 
as  distinct  from  the  professional  kind,  can  hardly  be  supposed 
likely  to  be  specially  aroused  over  this  matter;  but  at  anyrate 
the  citizens  have  some  interest  in  taking  care  that  English  Q.C.'s 
should  not  be  engaged  to  come  to  Scotland  at  the  fancy  price 
which  we  pay  for  their  services  here, — a  good  deal  of  which  is 
obtainable  by  them  because  they  wear  silk  and  not  stuff.  One 
of  our  devices  for  making  law  dearer  than  it  would  be  naturally 
is  this  system  of  ours  of  having  a  special  class  of  advocates  of 
this  kind,  by  which  the  bar  is  made  too  much  of  a  hierarchy; 
and  a  hierarchy  is  always  an  expensive  luxury.  Amongst  legal 
reforms  this  one  of  bringing  our  l3ar  more  nearly  like  that  of  the 
Scottish  in  respect  of  senior  and  junior  counsel  has  met  with  a 
considerable  amount  of  approval  at  various  times.  Many  of  our 
"stranded"  Q  C/s  would  find  it  for  their  interest  if  the  barren 
dignity  to  which  they  have  attained  did  not  prohibit  them  from 
taking  any  but  special  fees,  for  people  who  have  to  pay  such  fees 
for  "  silk"  naturaJly  run  after  those  who  have  special  reputations, 
even  though  for  the  purposes  of  many  of  the  cases  put  into  their 
hands  less  showy  men  would  do  as  well,  if  not  really  better. 
Thus  are  the  people  "fleeced,"  and  that  with  their  own  conniv- 
ance. But  it  is  surely  a  slip  on  the  part  of  the  legal  paper 
referred  to  when  it  says  that  the  title  of  Q,C.  is  unknown  at  the 
Scottish  bar.  Probably  it  ought  to  have  said  as  we  in  England 
know  it,  as  it  is  confined,  I  suppose,  in  Scotland  to  those  who  have 
held  one  of  the  Crown  offices.  That  is  a  privileged  class  which  is 
perhaps  quite  sufficient.  In  England,  whatever  claims  the  Crown 
had  on  the  services  of  the  members  of  the  inner  bar  have  become 
merely  nominal;  and  though  still,  whenever  a  Q.C.  undertakes  the 
defence  of  a  prisoner,  who  is  of  course  technically  prosecuted  by 
the  Crown,  he  has  to  obtain  a  license  from  the  Crown  to  do  so, 
that,  as  may  be  supposed,  is  as  nominal  as  the  fee  he  has  to  pay 
to  obtain  it,  and  as  his  appellation  of  one  of  the  sovereign's  own 
counsel,  learned  in  the  law. 

A  former  most  notable  figure  at  the  bar  has  passed  away — 
one  of  a  class  which  is  unknown  in  Scotland,  but  which  flourishes 
in  England,  though  changes  in  the  criminal  law  and  social 
improvements  have  considerably  reduced  its  practice.  I  mean 
the  exclusively  criminal  practitioner,  whose  headquarters  are  the 
Old  Bailey,  and  whose  most  famous  representative  for  nearly 
twenty  years  was  Mr.  Montagu  Williams,  Q.C.,  whose  death  has 
excited  more  popular  interest  than  would  be  shown  over  at  least 
twenty  other  deaths  of  Q.C.'s  of  the  Courts  in  the  Strand.  It 
often  appears  strange  to  lay  readers  who  have  been  accustomed 
to  see  certain  prominent  names  in  connection  with  great  criminal 
trials  that  these  well-known  men  do  not  attain  to  the  bench  and 
the  higher  offices  of  the  profession,  but  most  usually  end  in  a 
.  metropolitan  magistrateship,  with  its  salary  of  £1500  a  year. 


Digitized  by  LjOOQIC 


NOTES  FROM  LONDON.  23 

This  must  have  been  eminently  so  in  the  case  of  Montagu 
Williams,  whose  name  was  familiar  as  household  words,  and  who 
could  not  take  a  walk  in  the  street  without  dozens  of  heads 
being  turned  to  observe  him.  Yet  this  brilliant  and  eloquent 
advocate  was  not  honoured  with  "  silk  "  until  he  had  ceased  to 
practise  at  the  bar,  and  had  become  one  of  those  judicial 
dignitaries  whose  time-honoured  distinction  is  to  be  called  the 
**  worthy  magistrate."  He  was  unknown  in  the  High  Court  of 
Justice,  and  he  belonged  to  a  bar  where  you  may  search  for 
**  silk  "  in  vain,  and  at  which  the  regular  practitioner  cannot  hope 
to  win  the  higher  prizes  of  his  profession.  Unless  fortune 
favours  his  escape  from  the  smelly  precincts  of  the  Old  Bailey, 
no  matter  how  great  his  reputation  may  be  there,  he  will  find  all 
other  avenues  blocked.  In  great  cases  he  will  be  "  led  "  by  men 
distinguished  in  other  spheres,  and  whose  fee-books  would  make 
his  own  appear  very  insignificant.  Probably  "Monty"  never 
earned  more  in  his  palmiest  days  than  many  a  junior  whose 
name  is  not  known  beyond  the  narrowest  of  narrow  circles.  It 
was  in  cases  like  that  of  Neill,  the  poisoner,  that  he  achieved  his 
reputation  as  easily  the  most  able  and  eloquent  criminal  advocate. 
He  says  in  his  book,  *'  Leaves  of  a  Life,"  which  most  people  have 
read,  that  he  had  defended  more  prisoners  than  any  other  living 
man ;  and  he  might  have  added,  "  restored  more  of  them  to  their 
"  friends  and  relations  than  any  other  living  man."  That  was 
his  specialty  in  the  law,  and  it  is  doubtful  whether,  after  he  had 
fairly  found  his  vocation,  he  cared  for  anything  else  in  the  sphere 
of  law.  He  was  not  like  Mr.  Poland,  Q.U. — whose  name  is 
hardly  less  known  at  the  Old  Bailey  and  to  those  interested  in 
Old  Bailey  practice  than  was  his — learned  in  various  branches  of 
quasi-criminal,  quasi-civil  matters,  which  have  given  him  one  of  the 
most  lucrative  practices  at  the  bar,  and  which  require  his  presence 
in  the  High  Court.  Mr.  Poland  is  one  of  the  least  eloquent  of 
men;  Montagu  Williams  was  one  of  the  most  eloquent.  Mr. 
Poland  is  a  recluse  of  the  law,  and  from  society;  Montagu 
Williams  was  a  noted  figure  in  all  kinds  of  literary,  theatrical, 
artistic,  and  sporting  circles,  and  was  fitted  by  nature,  both  in 
personal  appearance  and  variety  of  attainments,  to  be  an  orna- 
ment, as  his  tastes  led  him  to  be,  of  such  circles.  He  was  too  clever 
and  versatile  a  man  to  succeed,  or  to  care  to  succeed,  in  those 
branches  of  the  law  which  require  learning,  and  hard,  dull, laborious 
work,  with  the  minimum  of  human  interest  in  it.  He  was  attracted 
only  by  work  which  abounded  in  such  interest ;  and  his  experi- 
ence of  life  in  its  darker,  unusual,  and  tragic  side  was  what 
fascinated  him  with  the  profession  which  afforded  him  .one  of  his 
chief  means  of  obtaining  it.  Think  of  what  the  man  must  have 
seen  and  learned  who  defended  Catherine  Wilson,  "  the  greatest 
"criminal  who  ever  lived;"  who  was  engaged  in  the  mysteries  of 
the  Hatton  Garden  and  the  Cannon  Street  murders;  who  defended 
the  perpetrators  of  the  Clerkenwell  explosion;  who  helped  to 
unweave  the  complications  of  the  turf  frauds,  the  Penge  mystery, 
the  Lefroy  case,  the  Lamson  poisoning,  and  the  Belt  cases,  and  of 
others  too  numerous  to  mention.     From  his  earliest  days  to  his 
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latest  the  study  of  the  less  common  foriiis  of  life,  and  the  different 
forms  of  human  experience,  seems  to  have  been  his  chief  interest 
It  led  him  to  a  curiously  varied  career.  .After  his  Eton  Kf e,  he 
was  first  schoolmaster,  then  soldier,  theii  dramatic  author — and 
by  no  means  unsuccessful  at  that-^then  aqtor,  and  then  bca^rister; 
and  it  cannot  be  doubted  that  it  was  as  the'latter  that  he  had 
hit  upon  the  very  sphere  for  his  talents.  Probably  there  must 
be  a  strong  element  of  the  dramatia  instinct  in  tjie  successful 
advocate,  and  in  appearance  Monta^  Williams  might  have 
been  taken  for  the  typical  tragical  actor..  On  the  boards,  how- 
ever, he  had  been  chiefly  engaged  in  comedies;  it  was^on  the 
scenes  of  real  life  that  he  took  his  part  in  tragedies.*  When 
cancer  of  the  throat  put  an  end  to  his  career  at  the  bar,  and  the 
operation  by  which  a  cure  was  sought  to  be  effected  left  him 
practically  voiceless  for  purposes  of  advocacy,  he  made  his 
occupancy  of  the  magisterial  bench  at  Greenwich  dnd  Woolwich 
and  Worship  Street  remarkable  for  the  manner  in  which  he 
performed  its  duties,  and  his  name  indeed  became  a  terror  to 
those  who  did  evil,  and  the  praise  of  those  who  did  well, — especially 
when  the  evil  were  the  owners  of  slum  property,  and  those  who 
did  well  were  the  poor,  whose  powerful  friend,  sympathiser,  and 
champion  he  showed  himself  to  be  against  their  tyrants  and 
victimisers.  Sanitary  reformers  and  all  who  are  trying  to  secure 
justice  and  mercy  as  the  portions  of  the  poor,  whose  poverty 
and  ignorance  are  their  destruction,  could  rely  on  him  always 
as  a  sagacious  and  fearless  coadjutor  in  their  projects.  By 
personal  visiting  at  the  wretched  homes  of  that  extensive  and 
misery-stricken  class,  who  were  the  usual  attendants  at  his 
court,  he  made  himself  acquainted  with  their  wants,  and  by  his 
relief  of  their  distresses,  and  by  his  aid  in  many  ways,  they  came 
to  look  upon  him  as  Montagu  Williams,  the  poor  man's  friend. 
One  could  hardly  have  expected  that  the  most  famous  criminal 
lawyer  of  his  time  would  be  one  of  the  most  really  beloved  of 
men,  and  that  his  death  at  this  Christmas  time  would  have 
brought  sorrow  to  many  a  poor  and  honest  home  in  London. 


Glasgow  Juridical  Society. — The  public  address  of  the  session  to 
the  members  of  this  society  was  delivered  in  the  Queen's  Rooms  on  21  at 
December,  by  Sir  Frederick  Pollock,  Bart.,  LL.D.,  Corpus  Professor  of 
Jurisprudence  in  the  University  of  Oxford.  There  was  a  large  attend- 
ance of  members  of  the  society  and  others.  The  subject  of  the  address 
was  "Archaism  in  Modem  Law."  The  annual  dinner  of  the  society 
took  place  in  the  St.  Enoch  Hotel  on  the  following  evening.  There 
was  an  attendance  of  between  sixty  and  seventy,  and  the  chair  was 
occupied  by  Sheriff  Berry,  the  honorary  president. 


Hazell's  Annual  for  1893. — We  have  received  a  copy  of  this 
admirable  publication,  which  will  be  foimd  of  much  use  in  lawyers' 
as  in  all  other  kinds  of  offices.  We  heartily  commend  it  as  a  mhie  of 
useful  information. 
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Vol.  IX.  FEBRUARY,  1893.  No.  98. 

THE  SCOTTISH  JUDICATORIES. 
Sheriff  Guthrie's  SuoaEsrioN. 
Sheriff  Quthrie  was  previously  known  as  a  learned  jurist  and 
experienced  judge,  and  his  recent  opportune  "pastoral"*  marks 
him  as  a  leader  in  the  ranks  of  legal  reformers.  A  sense  of  the 
unfitness  of  things  has  been  growing  very  rapidly  in  recent 
years,  and  it  is  a  hopeful  sign  when  it  reaches  the  class  who, 
by  their  very  duties,  are  rendered  the  preservers  and  not  the 
reformers  of  existing  institutions.  Moreover,  the  need  of  reform 
must  be  great  which  forces  into  speech  a  somewhat  reticent 
member  of  the  bench,  where  silence  on  all  controversial  topics  is 
imposed  by  custom  and  is  broken  only  on  occasions  of  great 
clamancy.  Whether  the  Sheriffs  remedy  is  good  or  bad,  whether 
his  suggestion  is  adopted  or  rejected,  the  public  are  indebted  to 
Mr.  Guthrie  for  the  information  he  has  supplied,  and  for  the 
new  and  original  proposal  with  which  he  concludes  his  pregnant 
address. 

Surely  no  one  will  deny  that  Sheriff  Guthrie  has  made  out  a 
case  for  exceptional  treatment  in  favour  of  Glasgow.  So  far  as 
his  observations  went,  he  would  leave  other  parts  of  Scotland  to 
continue  the  double  sherifiship  as  long  as  they  can  stand  it.  In 
these  days  of  home  rule  this  may  be  fair  enough,  but  it  is  a  pity  for 
the  country  at  large  to  pay  for  a  system  which,  though  tolerated 
by  many  without  complaint,  is  defended  with  heartiness  by  none. 
The  Sheriffs  address  also  recognises  the  now  scarcely  doubted 
fact  that  the  double  sheriffship  is  the  first  point  on  which  the 
judicial  reformer  must  make  up  his  mind.  It  is  the  keystone  of 
the  fabric  of  judicial  reform.  The  one-man  appeal  is  reasonable 
only  on  the  supposition  that  he  is  a  lawyer,  and  that  the  other 
man  is  not.      Time  was  when  the  appointments  gave  some 

*  See  p.  47  of  this  month's  Rkvikw, 
P 
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ground  for  what  the  Sheriffs-Substitute  would  now  justly  resent 
as  a  libel.  Fancy  the  judgments  of  a  Lord  Ordinary  being 
appealed  to  the  Lord  President  sitting  solus!  Who  would 
accept  a  reversal,  or  fear  to  go  further  in  the  face  of  an  ad- 
herence? And  yet  we  waste  our  time  with  this  sort  of  judiciary 
in  the  provinces.  But  then  the  provinces — ^Dornoch  and  Glasgow, 
for  instance — are  not  Edinburgh,  and  whatever  goes  wrong  in  the 
provinces  ccui  be  put  right  (for  a  consideration)  in  the  metropolis. 

The  Sheriff  reminds  us  that  Glasgow  is  great.  Is  even 
Greater  Glasgow  entitled  to  anything  different  from  Wick 
or  Wigtown?  Not  if  Scotland  exists  for  the  support  of  the 
judicial  establishment  in  Edinburgh.  It  took  the  beheading 
of  Charles  to  teach  the  Stuarts  (if  it  did  teach  them)  that 
the  king  was  for  the  country,  not  the  country  for  the  king ; 
and  only  the  horrors  of  the  French  Revolution  taught  the 
French  nobles  that  they  had  mistaken  the  froth  for  the  cream 
of  France  and  the  French  nation.  What  will  persuade  a 
Lord  Advocate  that  the  people  who  pay  his  salary  should  be 
considered  before  the  brethren  who  crowd  so  near  him  that  they 
hide  from  his  view  his  true  clients,  the  public  of  Scotland?  Is 
he  not  Her  Majesty's  Advocate  for  the  public  interest  ?  Perhaps 
proper  clauses  in  the  Bill  for  erecting  Glasgow  into  a  county 
would  force  his  hand  to  grant  the  judicial  establishment  needed 
by  that  vast  community,  or  give  good  reasons  for  refusing  any- 
thing exceptional.  Even  the  latter  would  be  something.  In 
such  a  case  Glasgow  would  have  seven  voices  in  the  House  of 
Commons,  and  these  would  surely  not  go  for  nothing.  There  is 
a  limit  to  the  self-defence  of  vested  interests,  and  that  limit 
would  soon  be  reached  in  a  public  discussion  in  the  House  of 
Commons.  Scotland  has  a  Home  Rule  Secretary  who  happens  to 
represent  one  of  the  divisions  of  Glasgow.  He  could,  of  course, 
be  trusted  to  put  the  case  for  Glasgow  clearly  before  Parliament, 
and  the  Town  Council  could  see  that  the  case  was  put  clearly 
before  him.  All  this  might  lighten  the  labours  of  the  Lord 
Advocate,  and  cause  him  to  consider  the  case  for  Glasgow  on  its 
own  merits  without  allowing  the  interests  of  Edinburgh  to 
obscure  his  vision.  No  doubt  the  Edinburgh  press  would  shriek 
and  scold  and  be  hysterically  abusive,  but  his  lordship  knows 
that  nobody  would  be  a  penny  the  worse.  The  present,  therefore, 
seems  a  favourable  time  for  seeking  a  remedy  for  Glasgow 
instead  of  waiting  for  a  measure  of  general  application  to  Scotland, 
and  doubtful  suitability  to  the  circumstances  of  Glasgow. 

The  novelty  in  Sheriff  Guthrie's  suggestion  is  to  use  the  Lords 
Ordinary  in  Glasgow  both  for  Courts  of  first  instance  and  as  a 
Court  of  Appeal.     But  why  touch  the  jurisdiction  of  the  Sheriff 
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Court  on  the  oocasion  of  providing  a  suitable  appeal  from  its 
judgments?  Rather,  we  would  say,  leave  all  questions  as  to 
jurisdiction  to  be  settled  when  a  comprehensive  measure  of 
reform  of  the  Scottish  judicatories  is  under  discussion.  There 
appears  to  be  nothing  to  hinder  the  abolition  of  the  Sheriff 
PrincipaJship  and  the  distribution  of  his  administrative  work 
amongst  the  Sheri£b  as  convenience  might  suggest  (all  the 
Sheriff  being  equaJ  in  official  status  and  ranked  ojfily  by 
seniority,  like  Lords  Ordinary),  and  the  appointment  of  three 
Lords  Ordinary  for  Glasgow  to  form  the  Court  of  Appeal  from 
^e  judgments  of  the  Sheriffs.  It  could  be  enacted  that  an 
appellant  should  have  power  to  appeal  as  at  present  to  the  Inner 
House,  and,  of  course,  the  respondent  would  have  to  acquiesce,  as 
he  must  at  present,  in  the  appellant's  choice  of  the  Division  of 
the  Inner  House.  But  there  could  not  be  ajx  appeal  to  the  three 
Lords  Ordinary  in  Glasgow,  and  then  an  appeal  to  the  Inner 
House.  The  Glasgow  appeal,  when  selected,  would  have  to  be 
the  exact  equivalent  of  the  present  appeal  to  Edinburgh  and 
exhaustive  of  it.  It  would  be  interesting  to  watch  the  result  of 
such  an  arrangement  in  order  to  find  whether  litigants  go  to 
Edinburgh  because  they  have  no  choice,  or  for  the  Edinburgh 
reason  that  there  is  no  law  or  legal  knowledge  worth  mentioning 
out  of  the  Parliament  House. 

The  three  Lords  Ordinary,  sitting  two  or  three  days  a  week, 
would  easily  get  through  the  appeals  from  the  Sheriffs  of  Glas- 
gow and  from  the  Sheriff  Courts  of  such  counties  as  might  be 
included  by  request  (of,  say,  their  County  Councils)  in  the  Act 
establishing  the  new  Court.  The  balance  of  time  at  the  disposal 
of  the  appecJ  judges  might  be  used  by  each  judge  sitting  as  a 
Lord  Ordinary  in  his  own  Court  of  first  instance,  with  a  priva- 
tive jurisdiction  precisely  the  same  as  that  of  the  Lords  Ordinary 
in  Edinburgh,  but  restricted  to  the  counties  over  which  their 
jurisdiction  extends  in  appeals.  To  this  proposal  there  can  be  no 
objection  except  such  as  may  be  inspired  by  the  exclusiveness 
of  Edinburgh  vested  interests  and  sentimente,  and  these  are  not 
worthy  of  a  moment's  consideration  against  the  convenience,  and 
therefore  the  rights,  of  the  public  in  the  west  of  Scotland. 

The  new  Lords  Ordinary  would  have  to  be  resident  in  Glas- 
gow. A  travelling  Court  or  set  of  judges  would  be  intolerable 
and  as  unsatisfactory  as  every  law  agent  has  found  the  Appeal 
Court  of  an  Exlinburgh  Sheriff  sitting  in  one  country  town  and 
due  in  another  town  of  his  county.  The  legitimate  drama  is  not 
seen  at  its  best  in  a  travelling  theatre,  even  when  a  star  actor 
occupies  the  boards.  If  the  appointment  of  the  three  Lords 
Ordinary  in  Glasgow  made  five  too  many  for  Edinburgh,  the 
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alternative  would  be  open  to  the  Government  of  reducing  the 
number  in  the  east,  or  transferring  one  or  two  to  the  west. 

As  Sheriff  Guthrie  points  out,  the  law  agents  in  the  west 
could  not  well  be  debarred  from  audience  in  the  Courts  of  the 
Lords  Ordinary  in  Glasgow.  The  appearance  of  law  agents  in 
these  Courts  would  be  the  thin  edge  of  the  fusion  wedge,  but 
though  it  would  excite  "  the  Faculty  "  it  would  not  bring  on  any 
crisis  in  the  judicial  affairs  of  Scotland.  When  law  agents  feel 
that  they  are  over- weighted  in  responsibility,  or  when  they  doubt 
their  own  skill,  they  have  been  wont  to  call  in  the  talent  of  the 
Parliament  House.  That  talent  is  very  ready  to  come  west  in 
arbitration  cases,  and  would  no  doubt  come  and  display  itself  in 
the  new  Courts  of  the  west.  When  one  listens  to  the  objections 
of  the  Faculty  to  any  alteration  on  the  civil  business  that  flows 
to  Edinburgh,  one  is  tempted  to  enquire  why  the  Faculty  submits 
to  the  transaction  of  criminal  business  by  the  Circuit  Courts  of 
Justiciary.  Is  it  because  its  members  have  exclusive  audience 
in  the  Circuit  Courts,  or  because  the  fees  are  smaller,  when 
there  are  any  at  all  ? 

Even  at  the  risk  of  fluttering  the  Parliament  House  dovecot, 
we  would  venture  to  say  that  three  Lords  Ordinary  for  the  west 
could  be  found  in  the  west  without  drawing  away  any  of  the 
talent  which  loves  the  serenity  of  the  east.  The  changes  under 
discussion  would  throw  some  good  judges  at  the  disposal  of  the 
Government,  and  it  would  be  more  satisfactory  to  make  them 
Lords  Ordinary  than  to  leave  them  idle  and  pension  them ;  and 
it  would  be  cheaper.  How  long  would  it  take  the  Parliament 
House  to  reconcile  itself  to  the  new  order  of  things  and  to  bring 
its  mind  to  accept  the  post  of  Lord  Ordinary  in  the  west  ?  When 
that  time  came  the  new  order  would  be  on  a  safe  foundation. 


IMPRISONMENT  FOR  DEBT  IN   ENGLAND. 

An  agitation,  which  has  for  its  object  the  withdrawal  from  the 
Courts  of  their  present  power  of  inflicting  the  punishment  of 
imprisonment  upon  debtors  for  neglecting,  or  refusing,  to  comply 
with  orders  for  payment  of  judgment  debts,  has  begun  in 
England,  and  seems  likely  to  be  zealously  pushed  forward  by 
certain  social  and  political  reformers  in  the  interests  of  the 
poorer  classes.  It  would  seem,  too,  that  they  are  not  to  be 
without  support  from  legal  personages,  some  of  whom  have 
committed  themselves  to  the  statement,  not  easily  proved,  that 
the  moral  sentiment  of  the  County  Court  judges,  by  whose  hands 
chiefly  these  powers  are  exercised,  is,  on  the  whole,  against  their 
continuance.  The  matter  is  too  complicated  to  be  settled  so 
summarily.     A  large  and  equally  instructed  body  of  opinion 
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is  producible  on  both  sides  of  the  question,  and  before  further 
l^islation  is  attempted,  as  it  surely  will  be,  the  two  parties  will 
have  to  meet  each  other  in  the  committee-room  and  fight  it  out. 
This  controversy  thus  raised,  and  so  to  be  settled,  is  of  equal 
interest  to  Scotland  as  to  England.  Since  1880,  when  the 
Scottish  Act  for  the  abolition  of  imprisonment  for  debt  was 
passed,  the  law  on  this  subject  has  been  the  same  in  Scotland 
as  the  above-mentioned  reformers  wish  to  see  established  in 
England;  and,  were  the  enquiry  spoken  of  to  take  place,  it 
would  be  obviously  wise  to  bring  forward  representatives  from 
Scotland  who  are  acquainted  with  the  results  of  a  system  in 
which  no  powers  of  imprisonment  for  ordinary  debt  are  retained, 
even  when  the  debtor  has,  or  has  had,  means  since  judgment  was 
obtained  against  him  of  making  payment.  Moreover,  legislation 
on  this  matter  in  the  two  countries  has  run  on  parallel  lines,  and 
each  has  influenced  the  other,  and  must  do  so  in  the  future. 
The  Scottish  Act  of  1880  was  deliberately  framed  upon  the 
model  of  the  English  Act  of  1869.  The  contention  now  made  for 
the  alteration  of  the  English  Act  is  that  the  further  step  which 
Scottish  l^islation  took  beyond  the  point  reached  by  England 
has  been  justified  by  English  experience.  As  yet  we  may  assume 
the  unformulated  opinion  of  Scotland  to  be  an  unknown  quantity; 
but,  granting  the  truth  of  the  argument  from  the  English  ex- 
perience, the  position  of  the  two  countries  has  been  so  similar 
since  both  declared  for  the  abolition  of  imprisonment  for  debt  in 
the  true  sense,  viz.,  as  it  was  known  prior  to  their  respective 
Acts,  and  not  in  the  incorrect  sense  as  in  England  since  1869, 
that  it  cannot  fail  to  make  more  difficult,  or  perhaps  impossible, 
any  efibrt  to  procure  the  insertion  in  the  Scottish  Act  of  powers 
more  or  less  like  those  reserved  in  the  English.  Before  the 
abolition  of  imprisonment  for  civil  debt  in  Scotland,  it  seems 
probable  that  the  system  then  in  vogue,  with  the  limitation  of 
its  application  to  debts  under  £8  6s.  8d.,  was  more  satisfactory 
and  worked  less  hardship  to  very  small  debtors  than  the  English 
system  has  done  since  1869.  But  now  it  may  be  asked  whether, 
having  discarded  the  merits  of  the  former,  there  is  not  some 
reason  for  adopting  the  merits  of  the  latter,  if  it  has  any, 
especially  as  the  objectionable  features  in  it,  under  which  the 
small  debtors  furnish  the  more  numerous  victims,  are  capable  of 
removal  by  the  adoption  of  the  humane  provision  of  the  Scottish 
law  before  1880,  which  set  a  fair  pecuniary  limit  below  which 
imprisonment  could  not  be  inflicted.  The  general  professional 
opinion  in  Scotland,  as  appears  by  the  evidence  taken  by  the 
Committee  on  the  Fraudulent  Debtors  Bill  in  1880,  was  strongly 
agOiinst  the  abolition  of  imprisonment,  but  that  point  may  be 
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taken  as  settled  definitely  against  it  for  all  time.  The  committee 
also  heA  before  it  a  proposal  that  ''in  order  to  meet  the  case 
"of  debtors  able  but  unwilling  to  pay,  the  abolition  of  imprison- 
"ment  on  diligence  at  the  creditor's  instance  should  be  accom* 
"  panied,  as  a  substitute,  with  a  power  to  the  Court  to  commit, 
"  on  cause  shown,  similar  in  substance  to  that  contained  in  the 
"  Debtors  (England)  -Act,  1869."  This,  it  will  be  seen,  proposed 
to  adopt  a  system  which  the  Elnglish  and  Irish  witnesses  before 
the  committee  had  decUned  to  defend  by  anytj;ang  more  than 
quoting  the  argument  used  in  its  favour  by  others,  and  which 
they  themselves  hesitated  to  admit;  and  suggested  no  modi- 
fication of  it  except  such  as  might  be  implied  in  the  general 
phrase  "similar  in  substance."  The  committee  chose  rather  to 
adopt  the  unfavourable  opinion  of  these  witnesses  come  to  upon 
such  reasons  as  may  be  gathered  from  the  following  questions 
and  answera  Mr.  Hollams,  the  head  of  one  of  the  chief  firms  of 
commercial  lawyers  in  England,  was  asked  if  he  had  seen  a 
return  for  1878,  showing  that  of  6820  persons  imprisoned  for 
non-payment  of  debts  in  England  and  Wales,  3297  were  im- 
prisoned for  sums  of  more  than  5s.  and  less  than  40s.,  while  28 
were  imprisoned  for  sums  of  less  than  5s.  He  answered  that  he 
had,  and  the  figures  had  always  seemed  to  him  to  be  most 
striking.  Then  he  was  asked  if  they  did  not  appear  to  show 
conclusively  that  the  practical  hardship  of  imprisonment  for 
debt  in  England  is  felt  by  small  debtors,  and  his  answer  was, 
"  Undoubtedly  so."  It  is  not  surprising,  therefore,  that  the 
committee,  impressed  with  what  they  considered  the  evils  of 
imprisonment  for  debt,  even  though  very  small  debtors  were  not 
exposed  to  them,  should  have  scouted  the  alternative  for  it, 
introduced  by  the  English  Act,  which,  after  eleven  years'  expe- 
rience, could  be  spoken  of  in  such  unsatisfactory  terms.  But  it 
may  well  be  asked  now  whether  experience  does  not  lead  to  the 
conclusion  that  Scotland  has,  on  the  one  hand,  been  too  magna- 
nimous towards  defaulting  debtors,  and  England,  on  the  other, 
been  administering  a  system  which  has  its  merits,  but  which  lies 
open  to  the  reproach  of  catching  the  small  people,  who,  for  the 
most  part,  have  not  so  many  dodges  for  escape  as  the  bigger 
ones.  We  may  take  it  for  granted  that  such  a  reproach  is  fatal 
in  these  days;  and  the  argument  for  retention  of  the  English 
powers  must  show  that  the  system  understands  the  greater  help- 
lessness of  those  who  are  the  "  five  shillings  and  less  than  forty 
"  shillings  class  "  and  their  need  for  consideration,  while,  at  the 
same  time,  it  has  the  advantage  of  bringing  to  bear  a  coercive 
instrument  against  a  superior  class  of  debtors,  who  cannot  be 
reached  by  other  means,  and  whose  proceedings  shock  the  most 
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ordinary  commercial  sense  of  honour.  There  are  plenty  of 
instances  in  English  law  where  a  pecuniary  limit  is  fixed  as  a 
line  of  demarcation  between  a  class  whose  exceptionaldisabilities 
must  be  considered  and  another  who  may  be  left  to  take  care  of 
itself.  In  this  case  some  such  sum  as  £10  might  be  taken. 
Between  that  figure  and  £50,  the  sum  which  the  bankruptcy 
laws  contemplate  as  the  point  of  departure  for  their  proceedings, 
lie  all  those  other  sums  which,  generally  speaking,  are  not 
founded  upon  for  proceedings  in  bankruptcy,  ^bove  the  £50 
limit  the  stringwt  provisions  of  those  laws  are  applicable,  and 
hence  it  is  thai  we  comparatively  rarely  hear  of  the  powers  of 
imprisonment  being  exercised  except  for  sums  below  £50.  There 
are  several  popular  misconceptions  which  are  prejudicial  to  the 
fair  consideration  of  the  English  Debtors  Act,  and  not  the  least 
useful  of  them  in  the  hands  of  opponents  is  the  one,  which  was 
also  fallen  into  by  the  Scotch  Committee,  that  the  Act  is  not 
applicable  to  large  debts.  This  is  not  true,  for  no  such  distinc- 
tion is  to  be  found  in  the  Act ;  but  in  practice  it  has  the  indirect 
efiect  just  pointed  out.  In  the  case  of  small  estates,  where  the 
debts  do  not  amount  to  £50,  there  are  many  objections  to  making 
an  administration  order,  and  thus,  without  the  power  of  imprison- 
ing, many  persons  not  possessed  of  property  available  to  ordinary 
l^al  process,  yet  in  the  receipt  of  suflScient  income,  wages,  or 
salary,  may  set  their  creditors  and  the  law  at  defiance.  So  that 
there  is  here  a  large  sphere  in  which  the  operations  of  the 
Debtors  Act  are  not  only  not  oppressive  but  beneficent  to  credi- 
tors who  have  at  least  some  claim  not  to  be  left  out  of  account. 
Nor  is  it  in  this  sphere  that  those  numerous  cases  occur  which 
have  done  so  much  to  bring  discredit  on  the  Act,  and  for  which 
the  tallyman  and  the  small  money-lender  are  responsible.  Both 
these  classes  of  individuals  are  admittedly  pests  amongst  the 
poor;  but  their  victims  are  almost  wholly  of  such  a  humble 
status  that  their  debts  for  articles  of  finery,  or  by  way  of  loan, 
fall  below  the  £10  limit.  As  far  as  such  cases  are  concerned, 
the  abolition  of  imprisonment  would  be  beneficial  to  the  poor 
without  injuring  people  who  have  claims  upon  our  consideration. 
Other  cases  of  what  may  be  called  legitimate  trade  falling  below 
the  £10  limit  are  on  a  different  footing,  and  it  is  possible  to  argue 
that,  in  the  interests  of  the  poorer  classes  themselves,  the  reten- 
tion of  imprisonment  is  desirable  in  order  that  their  credit  may 
not  be  wholly  destroyed  in  bad  times  by  the  loss  of  the  chief 
means  of  enforcing  debts  when  trade  is  prosperous.  That  is  an 
argument,  however,  which  may  easily  be  made  too  much  of,  as 
anything  which  tends  to  encourage  the  system  of  credit  among 
the  poorer  classes  wofks  for  their  injury  and  not  their  good. 
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Perhaps,  on  the  whole,  the  balance  of  cwivantage  is,  even  in  these 
cases,  on  the  side  of  abolition,  apart  from  the  Jnore  popular  argu- 
ment that  imprisonment  is  an  instrument  used  for  oppression 
against  the  poorer  classes  chiefly. 

A  most  important  matter  in  connection  with  the  working  of 
the  Act  is  the  question  of  means  or  ability  to  pay.  That  a  man 
who  can  pay  but  won't,  and  such  a  man  only,  shall  be  sent  to 
prison,  is  the  principle  which  distinguishes. the  imprisonment  we 
are  considering  from  the  imprisonment  prior  to  the  Act.  And  it 
is  not  easy  to  see  why  such  a  man  should  not  be  exposed  to  the 
liability  of  a  six  weeks'  imprisonment,  the  utmost  terto  allowed 
in  cases  of  ordinary  debt,  those,  that  is,  which  do  not  come  under 
the  definition  of  ad  facta  prcestanda,  except  on  the  ground  that 
civil  obligations  should  not  be  enforced  by  the  special  means  of 
the  criminal  law.  But  of  course  there  are  many  cases  outside 
the  Act  we  are  speaking  of  where  such  obligations  are  enforced 
and  contumacy  punished  as  for  contempt  of  Court.  It  is  on  the 
analogy  of  this  process  of  the  Courts  that  the  imprisonment 
under  the  Act  has  been  spoken  of  as  imprisonment  for  contempt 
and  not  for  debt,  an  argument  which  has  been  greatly  ridiculed 
and  declaimed  against  by  the  abolitionists.  If  the  Act  only 
provided  for  the  imprisonment  of  persons  who  actually  hsid 
means  at  the  time  of  commitment,  these  persons  would  clearly  be 
wrong;  but  it  goes  further,  and  includes  those  debtors  who  "may 
"  have  had  means  since  the  date  of  the  judgment."  No  doubt, 
not  paying  in  such  circumstances  is  technically  contempt,  but  in 
the  case  of  a  debtor  of  the  poor  classes  there  may  be  many  good 
and  valid  moral  excuses  for  applying  his  wages,  or  salary,  or  a 
sum  of  money  which  in  any  way  may  have  reached  his  pocket, 
to  many  other  purposes  than  paying  off  a  judgment  on  an  old 
debt.  It  is  easy  to  see  what  a  delicate  task  it  must  be  to 
discriminate  in  such  cases,  and  in  how  many  instances  an 
impatient,  or  unsympathetic,  or  "faddy"  judge,  or  one  whose 
other  duties  are  heavy,  may  inflict  much  hardship  upon  un- 
fortunate debtors.  The  excuses  for  non-payment  are  of  all 
shades  of  validity,  and  proof  extremely  difficult.  A  County 
Court  judge  does  not  err  on  the  side  of  credulity,  and  he  is  too 
much  accustomed  to  suspect  dodges,  not  to  lean  on  the  whole 
towards  a  strict  interpretation  of  the  Act.  And  allowance  may 
certainly  be  made  for  the  judge  who  has  had  before  him,  on  more 
than  one  occasion,  the  gentleman  who,  living  in  a  fine  house, 
having  horses  and  carriages,  indulging  himself  with  wines  and 
expensive  cigars,  attending  race  meetings,  and  enjoying  other 
amusements  of  a  like  character,  comes  before  him  with  the 
defence  that  he  has  not  a  penny  in  his  pocket,  and  has  never  had 
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one  there  except  what  his  wife  has  been  pleased  to  aJlow  him  of 
her  bounty  and  good  pleasure.  In  such  a  case  we  could  not 
quarrel  with  a  strict  interpretation  of  "  having  had  means/'  but 
it  is  much  to  be  feared  that  the  administration  of  the  Act  in  that 
way  inflicts  much  injustice  and  suifering  upon  the  working 
classes,  to  whom  deprivation  of  work  in  consequence  of  imprison- 
ment may  mean  utter  ruin.  These  are  the  cases  which  make 
the  jurisdiction  what  a  learned  County  Court  judge  calls 
"unpleasant,"  though,  unfortunately,  there  are  no  returns 
discriminating  between  the  committals  where  the  debtors  ^'  have 
"had  means''  and  where  they  "have  means."  Improvidence, 
thriftlessness,  ignorance,  and  not  deliberate  intention  to  swindle 
with  the  ingenious  artfulness  of  the  better  class  debtor  are 
responsible  for  most  of  the  cases  falling  under  the  former 
description,  and  these  are  not  faults  to  be  punished  by  imprison- 
ment, or  by  using  the  fear  of  imprisonment  to  extort  payment 
from  friend  and.  relatives.  This  is  one  of  the  points  upon  which 
enquiry  is  necessary,  and  the  opinion  may  be  ventured  that  it 
will  be  found  necessary  to  restrict  the  power  of  imprisonment  to 
cases  where  debtors  actually  have  means  at  the  time  of  commit- 
ment. There  certainly  seems  room  for  enquiry  when  the  returns 
show,  on  the  one  hand,  an  increase  of  warrants  of  commitment 
issued  from  63,836  in  1889,  to  70,397  in  1890,  and  from  the  latter 
number  to  74,108  in  1891 ;  whilst  all  the  time  the  number  of 
debtors  actually  imprisoned  is  decreasing,  the  figures  being  6554 
in  1889,  6443  in  1890,  and  5852  in  1891.  The  two  chief  points 
for  consideration  seem  to  be,  first,  the  need  for  a  limit  below 
which  there  shall  be  no  imprisonment ;  secondly,  the  desirability 
of  making  committal  possible  only  where  the  debtor  actually  is 
shown  to  have  means  at  the  time  the  order  is  applied  for.  And 
it  may  be  further  suggested  that  the  proof  of  means  should  not, 
as  at  present,  depend  on  the  creditor,  but  the  proof  of  inability  on 
the  debtor.  The  diflBculty  in  the  former  method  leads  the  judge 
to  accept  evidence  which  would  be  rejected  in  other  cases. 


COCKIELEERIE-LAW. 
In  Full  Court,  2^rd  Decembery  1892. 
Six  legal  wigs,  like  well-plumed  tappit  hens, 
Sat  brooding  o'er  a  pair  of  fighting  cocks  ; 
While  lesser  wigs,  begowned,  and  brief  in  hand. 
Declaimed  in  flowing  periods,  of  the  fray, 
Like  ancient  bards,  that  wanted  but  their  harps, 
Their  wallets,  ballad  verse,  and  song,  to  make 
The  very  goose  quills,  sleeping  on  the  bench, 
Awake !  take  sides  and  spill  each  other^s  ink. 
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And  as  they  spake,  a  legal  fog  dropt  down 

Upon  the  learned  six,  and  each  beheld, 

In  green  mirage,  bom  of  the  cloud  of  words. 

Two  cocks.  Game  cocks,  crop-combed,  erect,  and  slim, 

With  feathers  dipped  in  crimson,  gold,  and  blue, 

Frill-necked,  with  trailing  wings  and  spurn  of  steel. 

That  on  each  other  flaw  and  pecked  and  spurred, 

And  spurred  and  pecked  again,  until  the  Court 

Reeled  like  a  cock-pit,  and  the  crowd  of  wigs, — 

Of  boyish  idle  wigs, — took  bonnet  shapes 

That  hooded  scowling  brows  of  cursing  men. 

Who  laid  their  bets  on  this  bird,  and  on  that^. 

As,  with  quick  panting  breath  and  beaks  agape, 

They  pranced,  flew,  fought^  until  the  oaken  bar 

Seemed  spattered  o'er  with  feathers  and  cock  blood. 

At  length  one  cock  the  other  overthrew, 

And  struck  quick  spurs  into  bis  quivering  breast 

Until  he  died ;  then  he,  with  croaking  crow, 

Fell,  wounded,  bleeding,  dying  by  his  side 

Amid  the  applauding  cheers  of  thirsty  throita^ 

Soon  to  be  slaked  with  liquid  bets,  and  so 

The  battle  ended,  but  the  fog  remained. 

A  rustling  of  silk  plumes  upon  the  bench. 
Five  wigs  bent  low,  and  thus  great  Solon  spake — 

"  'Twas  in  Kilbarchan  that  this  fight  waa  fought, 
And  straight  the  men  who  prompted  it  were  ta'en, 
And  jailed,  and  tried,  and  sentenced  for  the  sam« ; 
But  now  they  seek  release,  and  this  their  plea, 
That  in  the  gracious  Act  which  says  that  men 
Shall  not  treat  brutes  and  beasts  with  cruelty, 
The  name  of  ^cock*  is  absent;  therefore  they 
Claim  full  exemption  for  their  brutish  deeds, 
And  we,  vicegerents  of  our  gentle  Queen, 
With  spectacle  on  nose,  must  well  explore 
This  vital  point  in  Cockieleerie-law. 

"  The  illumined  page  of  history  reveals 
Cock-fighting  as  an  ancient  royal  sport. 
The  early  Greeks  and  Romans  in  their  day 
Found  pastime  sweet  in  setting  cock  on  cock ; 
The  sage  Themistocles  took  keen  delight 
In  battling  fowls  ;  while  glorious  Caesar,  too. 
Loved  much  to  back  his  bird ;  and,  furthermore, 
Marc  Antony's  gamecocks  did  always  lose 
When  pitted  against  Csesar's  fiercest  breed. 
King  Henry  VII L,  of  sainted  memory, 
At  Whitehall  had  a  special  cock-pit  built, 
Wherein  his  royal  birds  made  lively  sport 
For  gentle  dames  and  all  his  merry  knights. 
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The  most  acoompliahed  scholar  of  his  day, 
Squire  Boger  Asdiam,  tutor  to  Queen  Bess, 
Much  as  he  loved  his  books,  loved  cocks  the  more, 
And  loved  them  most  when  victors  in  the  fight. 
And  last  of  all,  that  great  and  noble  duke, 
The  conqueror  of  Blenhehn,  in  game  birds 
Found  something  that  reminded  him  of  self ; 
And  thus  we  see  the  fighting  instinct  strong 
In  cocks,  and  other  nobles  of  past  time. 

"  Game  cocks,  we  find,  from  earliest  Cockereldom 
Delight  in  war,  as  dogs  to  bark  and  bite, 
And  raining  blows  upon  each  other's  ribs 
Do  best  fulfil  their  part  of  nature's  plan. 
Which  built  them  slim  and  bade  them  love  the  fray ; 
And  while  we  hope  no  preference  here  to  show, 
Tis  open  question  whether  rearing  fowls 
To  wring  their  necks,  or  match  them  in  the  pit. 
Does  more  exalt  the  brute  or  sink  the  man. 

"  But  here,  the  cocks  were  armed  with  spurs  of  steel. 
And  'tis  a  subtle  question,  whether  they 
With  iron  shod,  or  spurred  with  native  horn, 
Do  deal  the  deadliest  blows  in  angry  fray ; 
And,  while  we  have  our  own  opinion  strong ! 
Tis  not  within  our  province  to  pronounce. 

**  If  it  be  wrong  with  steel  to  prick  a  fowl, 
What  of  the  spurs  with  which  hard  riders  goad 
The  bleeding  sides  of  horses  in  the  race, 
Or  in  the  steeplechase,  or  country  hunt  ? 
And  what  of  hares  in  coursing  run  to  death  ? 
Of  quivering  foxes  torn  by  yelling  hounds  ? 
Of  wheeling  pigeons  slaughtered  for  a  prize  ? 
We  make  no  mention  of  the  common  use. 
Of  otter  hunting,  grouse  and  pheasant  drives, 
And  of  the  sport  termed  nohU,  where  the  stag 
Is  forced  upon  the  guns  that  lay  him  low. 
No  doubt,  two  blacks  can  never  make  one  white, 
Nor  multiplying  blacks  turn  black  to  grey ; 
But  if  to  brutalise  the  man  be  thought  amiss, 
Then  there  are  other  ways  than  fighting  cocks. 

"  Still  that's  beside  our  purpose,  which  is  this — 
To  scan  the  statute,  microscope  in  hand, 
And  note  if  in  its  sweep  humane  we  see 
A  roosting-place  for  crowing  chanticleer. 
And  there  we  find,  or  rather  fail  to  find, 
The  name  of  '  cock '  among  the  saving  list 
Of  nineteen  beasts  protected  by  the  law. 
Though  thus  the  list  concludes,  '  and  other  kindi 
Of  animaU  domestic,*  or  like  words. 
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Are  we  to  fiud  Game  cooks,  domestic  fowls  ? 
Are  we  to  hold  that  birds  are  animals  ? 
Our  view  is  quite  the  contrary,  or  else 
There's  not  a  beast,  bird,  fish,  or  insect  but 
The  term  '  domestic '  would  to  them  apply, 
And  make  it  penal  e'en  to  slay  a  louse. 

"  And  while,  in  other  parts  of  this  same  Act, 
We  find  *  cock '  followed  by  the  general  phrase, 
*  Or  other  kind  of  aninudy  we  hold 
It  bears  not  on  the  matter  now  in  hand. 
But  only  serves  to  show  that  Parliament, 
When  brooding,  clucking,  hen-like,  o'er  this  Act, 
Had  cocks  well  in  their  eye,  and  plainly  did. 
Of  purpose  full,  omit  them  from  the  list ; 
And  while  bear-fights,  bull-fights,  dog-fights,  and  all 
Vile  sports  and  brutish  cruelty  to  beasts, 
The  spirit  and  the  letter  of  the  law 
Do  quite  forbid,  unanimous  we  hold 
Cock-fighting  is  a  lawful  use  of  cocks^ 
And  finding  so,  we  liberate  these  men, 

"  It'  will  be  said,  this  statute  has  been  read 
Reversely  in  our  sister  England,  where 
It  is  the  Charter  of  proud  Chanticleer ; 
But  what  of  that  ?     It  alters  not  our  mind ! 
But  only  shows  that  they,  of  feebler  clay. 
Stick  not  at  trifles,  so  the  end  be  good, 
And  let  the  heart  o'erbeat  the  legal  mind ; 
While  we,  of  sterner  stuff,  fail  not  to  find 
Motes  in  the  sunshine  of  their  simple  wits, 
And  gnats  to  strain  out  of  their  cup  of  wine; 
For,  in  the  nice  accomplishment  and  use 
Of  splitting  hairs  and  weighing  feathers  small. 
Of  riddling  wisdom  from  a  peck  of  words. 
We  are  more  skilled,  more  subtle,  more  profound 
Than  are  our  legal  brethren  of  the  South." 

Whereat  five  learned  wigs  again  bowed  down 
In  low  obeisance  to  the  greater  sage. 
And  straight  the  Court  was  cleared  of  cocks  and  men. 

By  the  Author  of  ^^Law  Lyrics^ 


"^ritxisimt. 


Whose  Faui.t1  The  Story  of  a  Trial  at  Nisi  Frius.  By  Ellis  J. 
Davis,  of  the  Middle  Temple,  Barrister^at-Law.  London: 
Digby,  Long,  &  Co.     1892.     (3s.  6d.) 

This  report  of  an  imaginary  case  in  the  Court  of  Queen's 
Bench  will  give  Scotch  lawyera  a  good  idea  of  tlie  methods  of 
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procedure  in  the  Courts  of  England     It  is  amusingly  written, 
and  will  help  to  wile  away  an  iSe  half -hour. 


Teindb  or  Tithes  and  Procedure  in  the  Court  of  Teinds  in 
Scotland.      By  Neniou  Elliot,  S.S.C.,  Clerk  and  Extractor  of 
the  Court  of  Teinds.     William  Blackwood  &  Sons,  Edinburgh 
and  London.     1893.     (Ss.  6d.) 
Writers  on  Scottish  parochial  ecclesiastical  law  have  not  of 
late  years  dealt  too  kindly  by  the  subject  of  teinds.     Mr.  Duncan 
is  very  far  from  clear  in  his  exposition;  Mr.  Black  simply  says 
teinds  do  not  fall  within  the  scope  of  his  book ;  Dr.  Mair  is  (of 
course,  unintentionally)  as  amusing  as  he  is  scrappy.     Mr.  Elliot 
has,  however,  at  last  given  lawyers  a  book  on  teinds  of  real  value. 
As  clerk  of  the  Court  of  Teinds  he  is  in  an  exceptionally  well- 
qualified  position  to  write  upon  the  subject ;  but  it  might  easily 
have  been  the  case  that,  from  his  very  knowledge,  his  exposition 
would  be  over  the  heads  of  the  bulk  of  law  agents,  who,  except 
in  their  pre-examination  days,  know  little  or  nothing  of  ecclesias- 
tical law.      But  such  is  not  the  case.     The  book  before  us  is 
admirably  arranged,  and  in  its  text  is  a  model  of  clearness, 
which  should  be  &s  useful  to  the  heritor-layman  as  to  the  parish 
minister  or  his  legal  adviser.     This  book  fills  a  real  gap  m  the 
legal  library  of  Scotland. 

The  Law  op  Stamp  Duties  on  Deeds  and  other  Instruments. 
Containing  the  Stamp  Act,  1891 ;  the  Stamp  Duties  Manage- 
ment Act,  1891 ;  a  Summary  of  Case  Law  ;  Notes  of  Practice 
and    Administration;    Tables   of    Exemptions;    the  Probate, 
Legacy  and  Succession,  Account  and  Estate  Duties ;  and  the 
Excise  License  Duties.     By  E.  N.  Alpe,  of  the  Middle  Temple, 
Barrister-at-Law,     and    the    Solicitors'    Department,    Inland 
Revenue.      Tliird  Edition.      London :    Jordan   &   Sons,    120 
Chancery  Lane.     1893.     (6s.  nett). 
The  consolidation  of  the  Acts  relating  to  stamp  duties  by  the 
Stamp  Act,  1891,  and  the  Stamp  Duties  Management  Act,  1891, 
was  a  desirable,  if  not  absolutely  necessary,  piece  of  legislation ; 
and  a  well-arranged  and  accurate  digest  of  the  consolidating 
statutes  cannot  fail  to  be  of  great  use  to  those  who  have  occasion 
to  refer  to  them.     Such  a  work  is  that  now  before  us.     The 
arran^ment  is  at  once  simple  and  satisfactory,  and  having  put 
ourselves  to  the  trouble  of  verifying  some  of  the  references, 
we  are  pleased  to  testify  to  the  accuracy  of  the  same,  with 
few  exceptiona      There  is  a  full  annotation  of  Part  I.  of  the 
Act,  which  treats  of  the  regulations  applicable  to  instruments 
generally,  including  the  charge  of  duty  on  instruments;   the 
use  of  adhesive  stamps ;  denoting  stamps ;  adjudication  stamps ; 
the  production  of  instruments  in  evidence,  and  the  stamping  of 
instruments  after  execution.     In  Part  II.,  which  deals  with  the 
regulations  applicable  to  particular  instruments,  the  schedule  of 
duties  appended  to  the  Act  is  given  ad  longurriy  interspersed 
with  the  different  sections  of  the  Act  applicable  to  the  particular 
instruments.    There  are  also  copious  practical  notes,  forming  an 
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excellent  summcury  of  case  law  on  stamp  questions,  and  these 
notes  are  verified  by  abundant  references  to  decisions.  Following 
the  Stamp  Act,  1891,  comes  the  Stamp  Duties  Management  Act, 
1891,  witii  a  few  notes,  Mid  in  the  appendix  there  is*  a  useful 
list  of  special  exemptions  from  stamp  duties,  and  also  a  list  of 
duties  imposed  by  Acts  not  otherwise  relating  to  stamp  duties. 
There  are  also  tables  of  the  death  duties,  and  a  list  of  excise 
license  duties.  Added  to  all  this,  there  is  a  carefully  prepared 
index.  The  book  was  first  published  in  1890  as  a  digest  of 
the  law  relating  to  stamp  duties.  After  the  passing  of  the 
consolidating  Acts,  the  second  edition  was  issued  towards  the 
end  of  1891  under  the  present  title,  and  the  volume  which  we 
are  now  noticing  is  the  third  edition.  Both  author  and 
publishers  are  to  be  complimented  for  producing  a  work  that  in 
every  respect  should  commend  itself  favourably  to  the  profession. 


At  Edinburgh,  on  13th  January,  Mr.  Alexander  Nicolson, 
advocate.  Mr.  Nicolson's  death  took  plaxie  with  staiiling  sud- 
denness. On  the  previous  evening  he  was  present  and  delivered 
a  brief  address  at  a  social  gathering  of  the  natives  of  Sutherland 
in  Edinburgh,  and  was  heard  at  a  dinner  party  to  remark  that 
his  latest  craze  was  to  buy  a  lair  in  Warriston.  He  retired  to 
rest  without  any  indication  of  illness  on  Thursday  night  and 
rose  as  usual  on  the  Friday,  but  about  noon,  without  any  warn- 
ing, he  dropped  down  dead  from  heart  disease. 

Alexander  Nicolson  was  bom  in  1827.  He  was  the  son  of 
the  late  Mr.  Malcolm  Nicolson,  Husabost,  Skye.  His  early 
education  was  obtained  in  his  native  parish.  He  went  to 
Edinburgh  with  the  view  of  entering  the  ministry  of  the  Free 
Church.  He  changed  his  mind,  however,  and,  like  his  friend 
Charles  Scott,  left  the  church  for  the  law.  While  pursuing  his 
studies  at  the  university,  and  while  Sir  William  Hamilton 
occupied  the  chair  of  Logic,  he  assisted  in  reading  the  lectures 
during  the  professor's  illness.  For  two  years  he  performed  a 
similar  duty  for  Professor  Macdougall  in  the  class  of  Moral 
Philosophy.  About  ten  years  ago  his  alma  mater  conferred  on 
him  the  honorary  degree  of  LKD.  Mr.  Nicolson  was  called  to 
the  bar  comparatively  late  in  life,  in  the  year  1860,  but  he  had 
little  or  no  praxitice,  his  chief  professional  work  being  the  report- 
ing of  legal  cases  at  a  time  when  nearly  all  law  reporting  for  the 
press  was  done  by  advocates.  In  1872  he  was  appointed  Sheriff- 
Substitute  of  Kirkcudbrightshire,  and  he  filled  that  office  till  1885, 
when  he  was  transferred  to  Greenock,  where  he  remained  for 
about  four  years.  He  retired  in  1889,  and  since  then  he  had 
resided  in  Edinburgh. 

Sheriff*  Nicolson  was  a  man  of  considerable  intellectual  power 
and  literary  ability.  In  everything  relating  to  the  Highlands 
he  took  a  warm  and  intelligent  interest.  In  1865  the  Education 
Commission,  presided  over  oy  the  Duke  of  Argyll,  appointed  him 
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assistant  commissioner  to  visit  and  report  upon  the  state  of 
education  in  the  Hijghlands  and  Islandk  He  made  a  round  of 
the  west  and  north  Highleuids,  and  collected  a  vast  amount  of 
information  r^arding  the  condition  of  the  people  there.  This  he 
embodied  in  a  report  which  was  considered  a  model  of  its  kind, 
and  regarding  which  the  late  Lord  Ardmillan  said  "  it  was  the  most 
"  readable  blue-book  ever  printed."  Mr.  Nicolson,  with  his  com- 
patriot Sheriff  M'Eechnie,  was  also  a  member  of  Lord  Napier's 
Ck)mmission  appointed  in  1883  to  inquire  into  the  condition  of 
the  crofters,  and  his  knowledge  of  the  Highlands  generally  and 
of  the  language  and  habits  of  the  people  was  of  great  service  in 
that  inquiry.  He  was,  along  with  his  brother  commissioners,  on 
board  the  "  Lively"  when  the  gunboat  was  sunk  off  Stomoway. 
He  was  at  that  time  devoting  his  leisure  hours  to  the  preparation 
of  a  memoir  of  the  late  Adam  Black,  and  he  just  managed  ta 
rescue  from  the  wreck  the  materials  for  his  appreciative  volume, 
which  took  him  five  years  to  write. 

Mr.  Nicolson  was  a  contributor  to  the  Scotsman  and  other 
publications,  and  one  of  the  editors  of  the  eighth  edition  of  the 
"  Encyclop»dia  Britannica."  Between  1872  and  1876  he  wrote 
several  articles  and  a  number  of  verses  in  Gaelic  and  English  for 
The  Oad,  a  Celtic  periodical.  Among  the  latter  were  his  well- 
known  verses  on  tne  Hebrides,  entitled  *'  An  Edinburgh  Summer 
"Song,"  which,  originally  composed  in  English,  he  afterwards 
rendered  into  Gaelic.  In  this  song  appeared  one  of  the  most 
noted  features  of  his  character— that  passion  for  his  native 
island,  which  never  forsook  him — 

Jerusalem,  Athens,  and  Rome, 

I  would  see  them  before  I  die ; 
But  I'd  rather  not  see  any  one  of  the  three 

Than  be  banished  for  ever  from  Skye. 

His  principal  contribution  to  Gaelic  literature  was  an  admirable 
volume  of  Gaelic  proverbs,  published  about  1880.  Professing  to 
be  an  enlarged  edition  of  Mackintosh's  "Gaelic  Proverbs,"  the 
book  was  in  reality  a  new  production,  enriched  not  only  by  a 
large  number  of  additional  Gaelic  proverbs  from  other  languages, 
but  by  a  variety  of  lore  and  a  most  elaborate  and  valuable  intro- 
duction, making  altogether  one  of  the  best  collections  of  proverbs 
in  the  English  language.  Mr.  Nicolson's  reputation  as  a  Gaelic 
scholar  was  so  well  established  that  in  1881,  when  the  Society  for 
the  Propagation  of  Christian  Knowledge  undertook  the  revision 
of  the  Gaelic  Scriptures,  he  was  entrusted  with  the  work.  His 
knowledge  of  Greek  was  nearly  as  accurate  as  his  knowledge  of . 
idiomatic  Gaelic.  He  was  a  supporter  of  Professor  Blackie  in  his 
efforts  to  secure  the  endowment  of  a  Celtic  chair  in  Edinburgh 
University.  Among  the  many  Highland  songs  which  he 
wrote  the  Sheriff  was  especially  pleased  with  a  marching  song 
which  he  had  distributed  among  all  the  Highland  regiments. 
Perhaps  hi?  most  amusing  composition  was  his  exceedingly  clever 
skit,  "The  British  Ass.,'  which  was  written  about  two  hours 
before  it  was  "  roared  in  a  den  of  scientific  lions  "  at  the  dinner 
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of  the  Red  Lion  Club  on  the  occcision  of  the  visit  of  the 
British  Association  to  Edinburgh  in  1871.  In  social  circles  Mr. 
Nicolson  was  a  great  favourite.  He  had  an  immense  fund  of 
wit  and  humour,  and  his  songs  and  stories  afforded  enjoyment 
to  many  a  company  round  the  social  board.  In  politics  he  was 
a  Liberal,  and  on  the  Home  Rule  question  joined  the  Unionist 
ranks.  He  was  an  ardent  Volunteer,  and  was  one  of  the  original 
officers  of  the  Highland  company  of  the  Q.E.R.V.B.  He  tSok  a 
keen  and  active  interest  in  all  athletic  exercises.  He  was  an 
honorary  member  of  the  Edinburgh  Shinty  Club,  and  used  to 
play  the  game  in  his  kilts  every  New  Year's  day  until  he  left 
the  city  for  Kirkcudbright. 


Parliambnt  Housb,  Janwxry  SOj  1893, 
The  best  part  of  the  winter  session  is  over,  and  excitements 
other  than  forensic  victories  now  await  us  in  the  political  events 
which  are  about  to  agitate  the  country.  The  February  blank 
week  is  upon  us.  and  after  it  there  remains  but  four  full  weeks 
of  the  session  before  the  spring  vacation  scatters  the  votaries  of 
Themis  to  the  four  winda 

Meanwhile  son^e  interest  centres  around  the  Parliamentary 
contingent.  It  has  taken  its  departure,  nnd  suns  itself  amid 
the  glories  of  Westminster.  We  have  sent  up  a  body  much 
above  the  average  in  point  of  numbers.  In  the  early  part  of 
the  century  the  Lord  Advocate,  who  was  really  the  Minister  for 
Scotland,  was  the  only  man  in  Parliament  House  who  required  a 
seat.  His  lieutenant,  the  Solicitor-General,  did  not  need  to  seek 
the  costly  incumbrance  of  legislative  honours.  Indeed,  it  was 
not  until  comparatively  recent  times  that  that  oflScer  became 
a  member  of  rarliament  as  a  matter  of  course.  The  inducing 
cause  of  the  change  as  regards  him  was  the  unhappy  experi- 
ences of  some  Solicitors,  for  whom  sudden  death  or  sudden  pro- 
motion had  unexpectedly  cleared  a  way  before  they  had  attained 
to  a  seat.  Besides  the  Lord  Advocate,  there  might  be  an  odd 
member,  like  Kennedy  of  Dunure,  who  got  the  ballot  introduced 
for  the  empannelling  of  juries.  But  that  was  all.  Compare  that 
state  of  Parliament  House  representation  with  that  of  this  year  of 
grace,  1893,  when,  in  addition  to  the  Lord  Advocate  and  Solicitor- 
Ueneral,  the  Dean  of  Faculty  and  the  ex-Solicitor  have  been 
accompanied  to  the  historic  palace  by  three  other  lawyers — 
namely,  Mr.  Donald  Crawford,  Mr.  Harry  Smith,  and  Mr. 
Thomas  Shaw.  I  say  nothing  about  the  English  Solicitor- 
General  and  the  Home  Secretary  being  Scotch  representatives, 
nor  about  the  Prime  Minister  being  a  pure  Scot.  Nor  do  I  need 
to  mention  Mr.  Maxwell  and  Mr.  H.  T.  Anstruther,  advocates 
not  in  practice.  But  Mr.  Crawford  is  an  old  hand.  In  some 
quarters  it  is  believed  that,  when  a  vacancy  occcurs,  he  may 
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have  a  look  in  for  Crown  honours  in  preference  to  more 
prominent  lawyers.  But  one  never  knows,  and  in  the  mean- 
time, at  any  rate,  criticism  and  expectation  don't  centre  around 
him,  but  rather  about  his  confreres  of  the  Falkirk  and  Hawick 
burghs.  Are  they  to  set  the  Thames  on  fire,  and  emulate  the 
careers  of  Rutherf urd  and  Moncreiff  ?  Of  course,  the  warmest 
wishes  of  Parliament  House  go  with  them.  It  takes  a  special 
pride  in  its  own  people,  hails  their  success  with  joy,  and  pats 
them  on  the  back  when  they  return  covered  with  glory.  From 
one  or  more  of  these  seven  men  it  expects  very  great  things, 
and,  judging  by  the  past,  it  wiU  not  be  msappointed. 

There  w€^8  during  the  month  much  talk  about  changes  which 
were  supposed  to  be  impending  in  the  Crown  OflSce.  The 
only  safe  way  to  treat  rumours  about  the  creation  of  posts  for 
this  and  that  great  man  is  to  disregard  them.  They  are  mere 
fictions.  Even  a  Prime  Minister,  however  willing,  cannot  kill 
off  judges  here  and  there  to  make  way  for  loyal  followers ;  nor 
can  he,  especially  when  he  is,  as  Mr.  Gladstone  is,  the  head  of  a 
party  which  monopolises  economy,  overman  the  bench  to  serve 
the  same  end.  So  that  we  may  finally  dismiss  from  our  minds 
the  alleged  creation  of  a  vacancy  or  of  a  post  as  the  creation  of 
the  journalistic  mind. 

The  celebrated  city  tramway  arbitration  came  off  in  the 
hall  of  the  Solicitors'  Library,  a  very  convenient  place  for  such 
meetings.  Mr.  Cripps  is  noted  on  all  hands  as  an  agreeable,  able 
counsel ;  but  as  to  his  vaunted  superiority,  not  known  and  not 
admitted.  Indeed,  persons  who  are  familiar  with  inquiries  of 
this  nature,  and  who  were  present  throughout  the  submission 
proceedings,  have  assured  me  that  the  matter  was  simple,  even 
to  an  ordinary  understanding,  and  that  on  the  score  of  special 
knowledge  or  skill  the  importation  of  Mr.  Cripps  was  a  mere 
pretence.  I  have  heard  mutterings  of  vengeance,  putting  the 
Town  Council  deputationists  on  the  pillory  in  November,  and  so 
on ;  but  the  game  is  clearly  not  worth  the  candle. 

A  project  of  very  great  importance  to  lawyers  is  at  present 
afoot.  Some  of  your  readers  may  know  that  for  many  years 
there  has  been  a  class  of  Procedure  in  Edinburgh  University. 
It  has  never  been  very  largely  attended,  but  the  small  number 
of  students  is  due  to  the  ambiguous  position  which  the  class 
occupies.  It  is  only  tolerated,  so  to  speak,  by  the  academic 
authorities.  Mr.  J.  P.  Coldstream,  the  author  of  a  book  on 
Procedure,  and  a  former  clerk  of  Session,  has  been  an  eflScient 
lecturer,  but  I  believe  he  has  worked  the  class  at  a  loss.  But 
a  number  of  gentlemen,  alive  to  the  great  importance  of  the 
question,  have  at  last  taken  the  matter  up,  and  started  a  move- 
ment to  have  the  lectureship  placed  on  a  permanent  footing.  A 
meeting  was  held  on  Tuesday  in  the  Solicitors*  Hall  under  the 
chairmanshij)  of  Sheriff  Mackay,  and  a  committee  appointed 
whose  duty  it  will  be  to  bring  the  propriety  of  establishing  a 
permanent  lectureship  on  Procedure  before  the  legal  bodies  of 
Scotland.  Mr.  J.  B.  Sutherland,  S.S.C.,  and  Mr.  Henry  Tod,  W.S., 
E 
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were  appointed  joint  conveners.  The  design  is,  in  the  first 
instance,  to  secure  the  unanimous  assent  of  the  law  corporations 
to  the  project,  and  then  to  go  to  the  University  Commission  for 
assistance  to  place  the  lectureship  on  a  less  precarious  basis.  The 
movement  ought  to  enlist  the  hearty  support  of  the  entire  pro- 
fession. The  amount  of  ignorance  abroad  about  the  simplest 
matters  of  Procedure,  any  clerk  of  Court  will  tell  you,  is  appall- 
ing ;  and  there  seems  no  way  of  lessening  it  except  by  a  code  or 
a  practical  class  like  this.  But  you  can  hardly  expect  young 
men  to  attend  a  class  which  exists  only  by  sufferance.  Clearly 
there  should  be  a  change  in  the  direction  of  this  laudable 
movement. 

The  annual  meeting  of  the  Faculty  was  held  on  the 
18th — the  Dean  presiding.  The  attendance  was  very  large, 
but  nothing  of  any  general  interest  was  discussed.  The  report 
by  the  curators  of  the  Library  contained  some  interesting 
facts.  The  total  number  of  articles  received  into  the 
library  during  the  past  year  amounted  to  33,546,  being  an 
increase  of  4120 — the  largest  of  any  year  since  these  returns 
have  been  kept — over  the  number  received  in  1891.  This 
increase  is  principally  noticeable  in  the  number  of  books  received, 
viz.,  6541  as  compared  with  5889;  in  volumes  and  pieces  of  music, 
in  which  there  is  an  increase  of  1738 ;  and  in  maps,  which  show 
an  incree.se  of  335.  An  important  addition  to  the  collection  of 
Gaelic  manuscripts  was  made  during  the  year,  the  late  Dr.  W.  F. 
Skene,  historiographer-royal  for  Scotland,  having  left  several 
important  Gaelic  and  Welsh  MSS.  to  be  deposited  in  the  library 
along  with  the  MSS.  already  there.  A  list  of  the  Skene  MSS. 
is  at  present  being  made  by  Professor  Mackinnon.  Of  books 
purchased  for  the  library  one  of  the  most  valuable  and  important 
IS  Stevens's  Facsimiles  of  Manuscripts  in  European  Archives 
relating  to  America,  1773-1783.  In  1892  the  number  of  new 
books  and  new  editions  published  in  the  United  Kingdom  was 
6254,  an  increase  of  548  as  compared  with  the  figures  of  the 
previous  year,  and  an  increase  of  519  since  1890.  The  total 
number  of  articles  received  into  the  library  during  1883  was 
21,269. 


^oUb  horn  1^0nir0n. 

Thb  Tkmplk,  30th  January,  189$, 
One  of  the  Arguses  of  the  newspaper  press,  who  watch  over  the 
shortcomings  and  misdoings  of  the  judges  and  the  legal  profes- 
sion in  general,  both  for  its  (the  legal  profession  s)  own  good  and 
that  of  the  public,  says  that,  in  giving  its  customary  salutation 
to  the  bench  at  the  commencement  of  a  new  year,  it  sincerely 
trusts  that  the  shocking  mismanagement  witnessed  in  1892  will 
not  be  repeated  in  1893.  The  writer,  who  is  no  doubt  a  barrister, 
as  most  of  the  writers  in  the  lay  press  are,  l^now^  well,  enough 
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ihat^  so  far  as  can  be  known  at  present,  there  is  nqthing  to 
enable  the  judges  or  anybody  else  to  manage  things  better  in  the 
ensuing  year  than  there  has  been  any  time  since  the  Judicature 
Acts.  We  have  had  the  famous  report  of  the  judges  and  various 
reports  of  the  Incorporated  Law  Society  and  country  law 
societies,  as  well  as  of  the  Bar  Committee,  upon  the  report,  but 
for  all  practical  purposes  things  are,  and  must  remain  for  the 
greater  part  of  this  year,  much  as  they  were  in  the  last.  The 
Courts  are  sitting  in  Iiondon  just  now,  but  about  the  middle  of 
next  month  the  judges  again  begin  their  circuits,  and  it.  is  impos- 
sible that  before  then  the  judges'  recommendations  as  to  the  new 
circuit  system  can  have  become  the  established  arrangement. 
The  elaborate  device  of  the  judges  for  keeping  a  suflScient 
supply  of  their  body  in  London  to  carry  on  business  is  attacked 
from  many  quarters,  and  many  people  go  so  far  as  to  say  that 
if  it  is  to  be  acted  on  it  will  be  worse  than  if  the  fact  were 
lx)ldly  faced  of  the  impossibility  of  keeping  circuit  business  and 
London  going  on  together  satisfactorily,  and  that  therefore  the 
Courts  should  be  c&sed  in  London  all  the  time  during  the 
circuits.  The  same  paper  states  the  truth  in  one  respect,  though 
it  can  hardly  be  admitted  that  the  defect  it  points  out  is  respon- 
sible for  the  faults  of  the  circuit  system.  That  is  not  on  the 
shoulders  of  any  judge,  Chief  Justice  or  otherwise,  but  on  the  old 
state  of  things  which  has  been  inherited  from  the  past  centuries, 
and  which  Parliament  ought  to  have  altered  a  considerable  time 
ago.  It  asks  whether  the  metropolis  is  once  more  to  be  entirely 
denuded  of  the  common  law  judges  during  the  month  of  March, 
and  says  it  is  impossible  to  answer  that  question,  for  the  simple 
reason  that  her  Majesty's  judges  are  not  under  control.  Each  of 
them  is  a  law  unto  himself;  and  although  the  Lord  Chief  Justice 
is  the  titular  head  or  president  of  the  division,  he  is  only  in  office 
and  not  in  power,  and  cannot  enforce  a  request  unless  the  judge 
to  whom  it  is  addressed  chooses  to  comply.  This  is  a  criticism 
which  readers  of  the  articles  in  this  Review  on  the  proposed 
reform  of  the  Courts  may  remember  has  already  been  made 
upon  the  machinery  of  the  Judicature  Acts ;  but  as  far  as  the 
circuit  system  goes,  it  is,  as  has  been  said,  a  defect  of  much 
longer  standing,  and  is  simply  an  instance  of  the  growth  of  needs 
greater  than  the  supply  which  former  ages  have  provided  for 
their  descendants — just  as  the  reservoirs  of  fifty  years  ago  are 
not  sufficient  to  supply  the  water  which  a  steadily-growing  town 
requires  now.  But  if,  as  seems  likely  from  further  remarks 
made  in  the  article  in  question,  the  writer  is  thinking  of  certain 
charges  which  have  been  made  against  some  of  our  judges,  that 
they  really  look  upon  their  circuits  as  a  means  of  obtaining 
a  pleasant  holiday,  and  that  a  severe  lecture  from  some  one  in 
authority  euid  a  peremptory  command  to  get  back  to  town 
should  be  sent  to  the  judicial  brother  who  is  spending  his  time  in 
dalliance  amongst  the  beautiful  scenery  of  some  quaint  old 
middle-age  assize  town,  or  in  whipping  the  neighbouring  streams 
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as  a  faithful  follower  of  Izaac  Walton,  we  can  only  say,  0  sancta 
siTn/pLicvtas !  quia  cvstodiet  custodewmf 

The  lists  with  which  the  Courts  begin  their  new  year 
certainly  tell  a  striking  tale  of  dwindling  business.  The  Appeal 
Courts  furnish  the  best  test  of  the  state  of  matters  in  the  other 
Courts,  as  they  are  always  steadily  at  work,  and  yet  on  the 
whole  ought  rather  to  be  a  little  overburdened  than  under- 
burdened  with  the  matters  sent  up  to  them.  However,  just 
now  they  have  so  little  before  them  that  they  will  not  have 
enough  to  do  by  a  great  deal ;  and  perhaps  some  of  their  number 
may  have  to  descend  into  the  Nisi  Prius  Courts,  unless  they  are 
to  return,  from  their  stroll  after  breakfast  down  to  the  Courts 
for  form's  sake,  into  the  bosoms  of  their  families.  At  the 
beginning  of  the  Michaelmas  sittings — that  is,  those  which  the 
Christmas  vacation  terminated — there  were  191  appeals  in  the 
two  Courts  of  Common  Law  and  Chancery.  At  the  beginning 
of  these  there  are  only  54  altogether;  so  that  evidently  new 
appeals  have  been  very  rare,  as  was  indeed  bound  to  be  the  case. 
Prompt  decisions  are  all  very  well,  but  when  the  Court  of  Appeal 
is  so  far  forward  with  its  work  as  is  the  case  now,  it  throws  a 
light  on  the  unsatisfactory  condition  of  things  in  the  other 
Courts.  It  is  not  a  healthy  sign  that  an  order  made  on  the 
last  day  of  the  Michaelmas  sittings,  1892,  can  be  appealed 
from  and  come  before  the  Court  of  Appeal  on  the  first  day  of 
the  Hilary  sittings,  1893.  The  lists  of  the  other  Courts  all 
show  a  falling  off  except  that  of  the  Queen's  Bench  Division, 
which  stands  thus — 1147  cases  as  compared  with  1005  in  the 
Michaelmas  list  last  year.  Now,  the  Queen's  Bench  was  hardly 
doing  anything  at  all  last  sittings  in  trying  actions  set  down  for 
hearing  in  London,  so  that  evidently  the  number  of  new  actions 
set  down  is  comparatively  small.  In  Chancery,  at  the  commence- 
ment of  the  previous  sittings,  the  cases  numbered  770.  In  that 
division  the  judges  are  admittedly  too  few,  and  one  of  the  loud 
cries  of  the  profession  is  for  the  appointment  of  an  additional 
judge.  Yet  tnere  are  only  694  cases  in  this  sitting's  list,  whereas, 
under  the  circumstances  mentioned,  an  increase  might  be  expected 
from  accumulations,  for  these  Courts  have  not,  like  the  Court 
of  Appeal,  too  little  to  do.  A  queer  thing  is  the  shifting  of  84  of 
these  Chcmcery  actions  to  the  Queen's  Bench  Division,  which 
admittedly  is  not  doing  its  own  work. 

The  decay  of  all  things  legal  seems  to  be  the  cry  at  the  Temple, 
and,  in  the  sphere  of  the  law,  we  have  many  who,  with  equal 
fervour  if  not  so  loudly,  and  with  equal  certainty  if  more 
modesty,  as  the  fervour  and  conviction  of  Mr.  Robert  Buchanan 
in  respect  of  Christianity,  exclaim,  "The  law  is  played  out!" 
Does  not  your  own  National  Observer  look  forwaixl  to  the  ex- 
tinction of  the  legal  profession,  and  confirm  its  forecast  by  the 
statement  that  there  are  many  well-known  advocates  who,  at  the 
beginning  of  the  year,  confessed  "with  tears"  that  they  had  not 
seen  the  inside  of  a  civil  Court  for  months?  The  "tears"  are 
rather  hard  to  believe  in;  well-known  advocates  can  hardly  have 
been  so  softened  as  that  by  misfortune,  nor  their  lofty  looks 
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brought  so  low.  But  the  antithesis  of  civil  Conrt  to  criminal 
might  lead  one  to  suppose  that  they  had  made  the  acquaintance 
of  a  criminal  Court  at  anyrate,  and  had  probably  been  before  a 
''worthy  magistrate"  for  wandering  about  the  Strand  without 
any  visible  means  of  subsistence.  Hence  these  tears — these 
lachrymcB  rerum,  as  "Tay  Pay"  says  .in  the  Weekly  Sun 
when  he  is  not  saying  that  so-and-so  is  "  one  of  the  finest  things 
"in  all  literature." 

But  the  newest  symptom  .of  this  decay  is  seen  in  the  question 
been  agitating  certain  circles  in   the  Temple,  shall 


which  has  ^ 

the  Inns  of  Court  Rifle  Volunteers,  the  famous  "Devil's  Own," 
be  allowed  to  become  extinct  before  the  main  body  of  the  pro- 
fession has  gone  into  the  limbo  of  the  obsolete  ?  A  sad  tale  was 
told  at  a  meeting  lately  summoned  by  the  Treasurer  of  the  Four 
Inns  of  Court,  and  at  which  attended  a  great  number  of  judges 
and  leading  counsel.  It  appears  the  corps  used  to  number  about 
six  hundred ;  now  it  has  only  some  three  hundred  and  sixty 
members,  and  only  one  hundred  and  eighty-four  of  these  are 
barristers  or  legal  students.  It  would  appear  from  Mr.  Justice 
Chitty's  speech  that  most  of  our  distin^ished  judges  and  counsel 
have  served  in  some  capacity  or  other  m  the  ranks  of  the  corps, 
and  he  suggested  it  was  really  a  recognized  road  to  the  bench. 
But  I  fear  it  is  very  hard  to  arouse  enthusiasm  among  the  young 
men  of  a  profession  which  ofiers  to  so  few  of  them  the  means  of 
earning  a  sufficient  income.  Show  them  any  bit  of  work  and 
they  jump  at  it  if  it  promises  a  fee,  but  in  these  unhopeful  times 
they  have  not  the  heart  of  volunteering  for  anything.  "  Devilling " 
is  only  tolerated  for  the  sake  of  what  it  may  lead  to,  and  really 
not  very  much  is  got  out  of  that.  Less  is  got  out  of  carrying  a 
rifle,  emd  it  means  expense.  It  was  said  that  it  need  not,  because 
money  can  always  be  got  from  the  rich  men  of  the  profession ; 
but  that  is  a  story  which  the  young  men  know  needs  qualifica- 
tion. Many  expenses  that  a  man  is  led  into  cannot  be  recouped 
by  subscription.  It  is  a  pity  the  corps  should  go  down;  its 
men  are  superior,  of  course,  both  in  physique  and  style  to  the 
ordinary  volunteer  corps,  especially  the  Cockney  ones,  amongst 
whom  it  is  reckoned,  or  will  be  reckoned,  if  it  falls  beyond  a 
certain  numerical  standard.  These  latter  are  weedy  and  small  in 
the  extreme,  and  present  lamentable  contrast  to  the  "Devil's 
"  Own "  and  some  other  corps,  like  the  London  Scottish  or  the 
Artist  corps,  for  example.  Such  corps  as  these  are  valuable  in 
holding  up  a  type  of  what  the  volunteer  should  be,  and  are 
always  an  argument  for  the  higher  physical  training  of  the  poor 
unfortunate,  ill-trained  Londoner.  But  it  is  much  to  be  feared 
the  decay  in  the  "  Devil's  Own  "  is  an  outward  and  visible  sign 
of  the  decayed  condition  of  the  profession  which,  in  more  pros- 
perous times,  used  to  supply  it  with  the  greater  number  of  its 
members,  but  who  now  form  only  a  small  proportion  of  the 
nominal  strength  of  the  corps. 

"  Kissing  the  book  "  is  an  example  of  a  legal  custom  which 
we  may  say  is  happily  falling  into  decay.      We  are  all  legal 
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reformers  now-a-days,  and  the  sister  professioa  of  medicine  is 
coming  out  strongly  as  the  advocate  of  reform  in  this  portion  of 
legal  administration.  In  speaking  of  this  subject  before,  I  have 
mentioned  that  many  doctors  in  taking  the  oath  are  in  the  habit 
of  quietly  opening  the  book  in  order  that  their  "  osculatory  act," 
as  the  Daily  Telegraph  might  say,  may  have  effect  on  the  inside 
and  not  the  outside  of  the  little  dirty  volume  with  which  the 
mystic  rite  is  performed.  But  they  are  getting  bolder  both  in 
England  and  in  Ireland,  as  it  seems.  In  Tyrone  a  man  suffering 
from  cancer  of  the  lips  had  kissed  the  book,  when  a  doctor 
pointed  out  the  danger  to  subsequent  witnesses  of  their  follow- 
ing suit.  It  would  be  too  dreadful  if  a  witness  must  either  take 
the  oath  in  that  particular  fashion  or  be  unable  to  give  hia 
testimony ;  but  in  fact  there  seems  to  be  no  legal  objection  .to 
taking  the  oath  without  the  kiss,  and  the  Comrt  allowed  this 
to  be  done. 

Then  in  England  there  was  an  incident  which  shows  that  the 
doctors  are  revolting  en  masse  against  the  present  practice.  At 
Liverpool  no  fewer  than  five  medical  witnesses  declined  to  go 
through  the  customary  formality.  They  insisted  on  being  sworn 
by  making  the  declaration  with  right  hand  uplifted.  As  the 
Liverpool  Mercury,  which  records  this  action  of  the  doctors, 
says,  "  Most  people  will  be  inclined  to  think  that  in  doing  so 
"  they  set  a  good  example."  Fortunately,  it  only  depends  upon 
the  judges  whether  this  Scottish  method  shall  become  the  usual 
practice ;  and  as  it  requires  no  rules  of  Court  nor  Act  of  Parlia- 
ment, we  may  hope  that  even  the  most  conservative  of  them 
will  not  hesitate  to  use  his  opportunities  of  putting  an  end  to 
a  practice  which  can  only  be  described  as  digesting.  The 
matter  has  been  taken  up  by  the  Law  Times  both  in  an  article 
and  in  editorial  notes,  and  from  the  former  it  seems  that  a  good 
long  time  ago  in  the  Chajicery  Courts  a  Scottish  witness  was 
allowed  to  be  sworn  by  holding  up  his  right  hand  without 
touching  the  book  or  kissing  it.  The  form  administered  was, 
"  You  swear  according  to  the  custom  of  your  country,  and  the 
"  religion  you  profess,  that,"  &c.  But  this  is  unnecessary,  and 
the  words  of  the  English  oath  which  are  offered  to  the  witness 
by  the  clerk  of  the  Court  need  not  be  altered  at  all.  As  the 
Scottish  words  have  been  lately  brought  to  the  notice  of  English 
readers,  I  may  say  for  Scottish  readers  that  the  English  words 
are,  "The  evidence  you  shall  give  in  this  Court  touching  the 
"  matters  in  question  shall  be  the  truth,  the  whole  truth,  and 
"  nothing  but  the  truth,  so  help  you  God."  The  witness  is  then 
usually  directed  to  kiss  the  book,  but  that  may  be  presumed  to 
be  by  way  of  encouragement  to  perform  a  very  uninviting  task, 
and  not  as  part  of  the  form  itself.  The.  oath  in  criminal  cases  is 
slightly  different,  but  need  not  be  altered  to  meet  what  it  is  to  be 
hoped  may  be  called  the  new  custom.  This,  the  least  sentimental 
of  all  forms  of  kissing,  has  no  pleasant  associations  to  save  it 
from  its  deserved  fate ;  it  is  the  least  graceful  way  in  which  the 
sacramental  virtue  of  the  kiss  has  been  employed  for  political  or 
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religious  purposes,  not  even  excepting  that  employed  at  Rome, 
and  it  will  become  extinct  without  regret. 


SHERIFF  GUTHRIE  ON   THE  PRESENT  POSITION   OF    THE 
SHERIFF  COURT   OF   LANARKSHIRE. 

At  the  sitting  of  the  first  Court  in  Glasgow  after  the  Christmas 
vacation,  Sheriff  Guthrie  made  the  following  statement: —   * 

It  is  a  wholesome  rule  that  the  Courts  of  Law  should  be  used  only  for 
the  expression  of  forensic  arguments  and  judicial  opinions  in  the  course 
of  ordinary  procedure.  There  are  some  recognised  exceptions,  mostly  of 
a  ceremonial  or  personal  bearing,  which  are  perhaps  too  loosely  admitted 
and  sometimes  abused.  The  beginning  of  a  new  year,  the  twentieth 
year  of  my  service  in  Glasgow,  is  not  one  of  these,  although  it  gives  me 
an  opportunity  of  offering  to  you,  gentlemen,  a  hearty  new  year  greeting 
and  thanks  for  the  forbearance,  kindness,  and  help  which  I  have  received 
from  you  for  many  years.  I  make  an  exception  to  the  rule  on  this 
occasion  because  some  matters  of  serious  importance  to  the  usefulness 
of  this  Court  are  pressing  for  your  attention,  and  that  of  the  public, 
aud  of  the  Government;  and  because  that  attention  requires  to  be 
aroused  by  every  possible,  and  even  unusual  means. 

Among  the  circumstances  of  the  time  which  provoke  observation 
there  are  three  of  chief  importance — the  proposal  to  alter  and  improve 
this  building  ;  the  proposal  to  make  the  City  of  Glasgow  into  a  county  ; 
and,  especially,  the  emphatic  declaration  of  the  Incorporated  Society  of 
Law  Agents  in  favour  of  large  alterations  in  the  procedure,  jurisdiction, 
and  constitution  of  the  Sheriff  Courts.  On  each  of  these  subjects  I 
make  a  remark  before  I  pass  to  the  two  matters  which  I  desire  to  press 
on  your  notice. 

I  believe  that  it  is  a  very  general  opinion  that  this  building  between 
Wilson  Street  and  Ingram  Street  is  not  conveniently  situated,  and  is  so 
arranged  as  to  make  it  almost  impossible  to  reconstnict  it  internally 
into  a  convenient  and  adequate  court-house  for  such  a  city  and  territory 
as  this.  I  will  not  resume  the  general  argument  on  this  subject.  It  is 
enough  that  the  Court  House  Conunissionei's  have  declined  to  consider 
the  question  of  a  change  of  site.  Of  two  schemes  of  reconstruction 
which,  if  I  remember  aright,  were  roughly  estimated  to  cost  about 
X26,0()0  and  £55,000,  I  have  heard  that  the  more  expensive  has  been 
selected.  The  less  expensive  scheme  is  that  which  appeared  to  all  or 
almost  all  the  judges  of  the  Court  the  more  convenient  and  desirable ; 
and  unless  there  is  sure  to  be  a  certain  degree  of  finality  in  the  recon- 
struction, the  cheaper  plan  ought  to  recommend  itself  both  to  Glasgow 
ratepayers  and  to  the  Government.  I  venture  to  suggest  that  if  it  is 
shown  that  there  ought  to  be  important  changes  at  an  early  date,  in 
the  judicial  establishment  and  business  carried  on  at  Glasgow,  it  is 
inexpedient  to  enter  without  more  deliberation  on  any  expensive 
alteration  of  the  Court  Houses. 

The  movement  for  making  the  City  of  Glasgow  a  county  is  one 
which  affects  the  position  of  the  Sheriff  Court  only  incidentally,  and  I 
refer  to  it  in  the  hope  partly  of  removing  misapprehension  and  partly 
by  way  of  warning  against  a  use  that  may  be  made  of  the  suggestion  to 
the  detriment  of  the  public.     If  Glasgow  is  made  a  county  aud  so  placed 
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in  a  similar  position  to  Edinburgh  and  some  English  towns,  there  will 
be  no  interference  with  the  jurisdiction  or  position  of  this  Court 
Such  a  change  would  probably  be  beneficial,  and,  apart  from  financial 
readjustments,  would  affect  only  the  matters  of  lieutenancy  and  the 
Commission  of  the  peace,  including  the  constitution  of  the  quarter 
sessions  and  administration  of  the  licensing  laws.  In  Edinburgh  the 
Sheriff's  jurisdiction  in  the  County  of  the  City  is  just  the  same  as 
in  the  County  of  Midlothian.  But  a  totally  different  question  is  raised 
if  this  movement  is  to  be  utilised  for  the  purpose  of  dividing  the 
County  of  Lanark,  deposing  Glasgow  from  the  position  of  de  facto  county 
town,  and  by  imiting  the  rural  part  of  the  county  with  Renfrewshire, 
making  Hamilton  or  Paisley  the  centres  of  administration  for  the  whole 
country  from  Leadhills  to  Gourock.  A  bill  for  this  purpose  would  raise 
various  large  questions — that  of  the  double  sheriffship,  for  example.  It  will 
probably  be  found  on  reflection  that  convenience  requires  that  Glasgow 
shall  remain  the  centre  of  Lanarkshire  judicial  business ;  and,  which  is 
the  point  with  which  I  am  now  concerned,  that  there  is  no  real  justifi- 
cation for  the  recasting  of  sheriffdoms  which  has  been  suggested  in 
Edinburgh  and  Paisley. 

The  Memorandum  on  Reform  of  Scottish  Judicatories  adopted  by 
the  Society  of  Law  Agents  contains  many  valuable  suggestions,  the  aboli- 
tion of  the  double  sheriffship  being  the  cardinal  reform  without  which 
many  of  the  others  would  be  more  or  less  ineffective.  I  do  not  here 
discuss  the  arguments  for  the  abolition  of  the  appeal  within  the  Sheriff 
Court,  which  are  familiar  and  convincing,  and  are  sufiiciently  summarised 
in  the  Memorandum;  I  wish  rather  to  direct  your  attention  to  the 
peculiar  position  of  the  Sheriff  Court  of  Lanarkshire,  especially  in 
Glasgow,  and  to  show  you  that  it  warrants  exceptional  and,  if  you  like 
to  call  it  so,  experimental  treatment. 

To  say  that  there  is  a  wide  difference  between  the  work  in  Glasgow 
and  that  of  Wigtown  or  Ayr,  not  to  speak  of  Stomoway  or  Dornoch,  is 
a  truism.  It  may  be  that  the  fact  is  so  familiar  to  us  in  Glasgow  that 
we  have  ceased  to  seek  for  a  remedy  for  the  disadvantages  imder  which 
we  labour.  It  must  be  remembered,  however,  that  these  evils  arise  from  the 
fact  that  we  are  subject  to  a  uniform  system  and  code  of  local  judicature, 
which  extends  over  all  Scotland,  and  was  not  intended  to  meet  the  wants 
of  a  great  industrial  and  commercial  population.  What  fits  the  people  of 
Caithness  fairly  well  is  not  necessarily  adequate  to  the  wants  of  the  second 
city  of  the  Empire  and  its  surrounding  districts.  Since  the  Act  of  1853, 
and  even  before — though  even  formerly  the  want  was  supplied  by  the  Burgh 
Court  under  the  assessorship  of  Mr.  James  Reddie — the  Sheriff  Courts 
of  Glasgow  and  other  large  towns  have  been  used,  almost  from  the  neces- 
sity of  the  case,  as  Courts  of  first  instance  in  important  and  valuable 
suits,  which  would,  but  for  their  convenience  and  economy,  have  to  go 
to  the  Court  of  Session.  It  thus  comes  to  pass  that  because  Glasgow  is 
great,  the  Court  of  Session  is  deprived  of  its  proper  business  and  the 
Sheriff  Court  here  is  raised  in  regard  to  the  importance  of  its  Ordinary 
Court  business  to  a  level  with  the  Outer  House,  while  the  mass  of  the 
whole  work  vastly  exceeds  that  of  the  five  Lords  Ordinary.  If  these 
propositions  are  true,  it  is  impossible  to  emphasise  too  strongly  their 
significance  in  respect  to  the  reform  of  the  judicial  system  which  is 
demanded.     It  is  not  difficult  to  demonstrate  their  truth. 

The  judicial  statistics,  which  have  not  been  much  altered  from  the 
form  in  which  they  were  first  framed  in  1867  by  the  late  Mr.  Hill 
Burton,  have  many  defects,  w^hich  busy  politicians  have  not  had  time  to 
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lemedy.     They  may,  however,  be  depended  on  to  reveal  certain  broad 
facts.     This  is  what  I  find  in  the   volume  for  1890 : — 

The  causes  initiated  in  the  Outer  House  were  1708,  or,  as 
that  was  an  abnormally  busy  year,  the  average  number 
of  causes  initiated  for  five  years,  including  1890,  was,  -     1562 

The  final  judgments  in  the  Outer  House  were,  in  1890,  1310, 

or  the  average  for  5  years 1205 

I  do  not  think  that  these  final  judgments  were  all  decrees 
in  foro,  for  here  the  statistics  are  not  clear,  as  they  are 
in  regard  to  the  Sheriff  Courts.  It  rather  appears 
that  the  number  of  decrees  m/oro  should  be  -  -  562 
that  niunber  being  as  stated  "  on  procedure  requiring 
closed  records,"  and  748  being  "on  procedure  not 
requiring  closed  records." 
Compare  Glasgow : — 

The  causes  initiated  in  the  Ordinary  Sheriff  Court  were        -     1853 

The  judgments  in  foro  by  the  four  Sheriffs-Substitute  were  -     1291 

With  regard  to  appeals  the  following  are  the  results : — 

Of  the  Lords  Ordinaries'  final  judgments  there  were  finally 

disposed  of  by  the  Inner  House  on  appeal,  -  -  -  222 
Among  which  there  w^ere  (setting  aside  9  altered)  reversals,  -  4*9 
Of  the  appeals  to  the  Inner  House  from  the  Sheriff  Courts 

the  judicial  statistics  contain  no  record. 
Of  the  1 291  final  j  udgments  by  Glasgow  Sheriffs,  the  Principal 

Sheriff,  on  appeal,  disposed  of 199 

Whereof  were  reversals 11 

Let  us  now  look  at  the  Sheriff  Courts  of  all  Scotland  : — 

These  had  of  causes  initiated, 7948 

Of  judgments  in  foro  by  Sheriffs-Substitute,  -         -     3447 

Whereof  the  Principal  Sheriffs,  on  appeal,  disposed  of  -       815 

Of  which  were  reversals 108 

It  thus  appears  (1)  that  the  number  of  judgments  in  foro  in  the 
Glasgow  Ordinary  Court  equals,  or  exceeds,  those  in  the  Outer  House, 
and  is  more  than  a  third  of  the  number  in  all  the  Sheriff  Courts  of 
Scotland. 

(2)  That  17  per  cent,  of  the  final  judgments  of  the  Lords  Ordinary 
were  reclaimed  against  and  disposed  of  by  the  Court,  or  if  the  com- 
parison be  made  With  the  562  cases  requiring  closed  records,  37*8  per 
cent. ;  that  appeals  were  taken  to  the  Principal  Sheriff  against  15  "4  per 
cent,  of  the  final  judgments  of  Sheriffs-Substitute  in  Glasgow,  and 
against  23*6  per  cent,  of  those  over  all  Scotland. 

(3)  And  that  of  reversals,  in  the  cases  appealed,  there  were  (setting 
aside  partial  alterations)  : — 

Of  Lords  Ordinary  by  the  Court  of  Session,  -         -     22    per  cent. 

Of  Sheriffs  by  Principal  Sheriffs,  over  all  Scotland,     13*3     „ 

Of  Sheriffs  in  Glasgow  by  Sheriff-Principal,  -  -  5-5  „ 
While  several  useful  and  interesting  inferences  may  be  made  from 
these  figures,  my  present  purpose  is  to  show  that  the  number  of  causes 
finally  decided  here  is,  on  the  lowest  estimate,  nearly  the  same  as  those 
decided  in  the  Outer  House.  I  do  not  question  that  the  cases  in  the 
Outer  House  must  considerably  exceed  those  in  this  Court  in  value  and 
importance,  not  only  because  the  former  has  privative  jurisdiction  by 
law  in  the  larger  questions  of  heritable  right,  in  cases  of  status,  and  a 
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few  others ;  and  because  in  practice  it  is  properly  preferred  in  almost  all 
questions  of  trusts  and  succession,  and  in  others  where  large  sums  are 
at  stake.  But  after  making  due  allowance  for  this,  it  is  the  subject  of 
complaint  by  those  who  would  draw  all  important  litigation  to  Edin- 
buigh  that  many  of  the  cases  in  this  Court)  as  in  other  large  cities, 
involve  such  large  sums  of  money  and  such  important  interests  that 
they  ought  to  have  been  brought  to  the  Supreme  Court,  There  is  no 
available  public  information  as  to  the  value  of  causes  in  the  various 
Courts.  It  is,  however,  notorious  that  many  cases  involving  many 
hundreds,  and  not  a  few  in  which  thousands,  of  pounds  are  at  stake  are 
disposed  of  here.  Sheriff  Lees  has  stated,  and  his  accuracy  is  well 
known,  that  the  average  value  of  causes  with  pecimiary  conclusions 
coming  before  him  during  a  period  of  five  years  was  £267  ;  but  I  am 
inclined  to  think  that,  excluding  actions  concluding  for  a  random  sum 
of  damages,  his  computation  is  extremely  moderate,  and  rather  falls 
short  of  the  truth.  However  that  may  be,  these  propositions  may,  I 
think,  be  safely  accepted,  (1)  that  the  volume  of  civil  business  in  this 
Court — excluding  entirely  the  Debts  Recovery  and  Small  Debt  Courts 
— ^is  equal  to  that  of  the  Outer  House ;  (2)  that  the  time  required  to 
dispose  of  it  is  not  less ;  (3)  that  a  large  part  of  the  business  cannot  be 
distinguished  in  its  character  from  that  of  the  Outer  House,  except  in  the 
artificial  exclusion  of  certain  kinds  of  cases,  and  the  natural  preference  of 
the  more  dignified  and  expensive  Court  for  cases  where  very  large  interests 
are  at  stake,  and  expense  is  not  regarded.  In  somewhat  different  words, 
there  is  no  clear  line  of  demarcation  between  the  litigious  business  which 
goes  to  the  Supreme  Court  and  the  equally  large  mass  which  is  dealt  with 
in  this  Ordinary  Court  3  but  experience  shows  that  the  public  finds  a 
certain  preferable  convenience  (notably  in  regard  to  expense)  in  having 
its  cases  tried  here  rather  than  in  Edinburgh,  and  reposes  a  certain 
degree  of  confidence  in  the  local  bench  and  bar. 

I  now  invite  your  attention  to  the  operation  and  value  of  the  appeal 
to  the  principal  Sheriff.  I  do  not  discuss  the  arguments  for  the  aboli- 
tion of  the  double  sheriffship,  which  are  well  summarised  in  the  Law 
Agents'  memorandum.  I  should  prefer,  indeed,  not  to  handle  the  sub- 
ject at  all  in  this  place.  But  the  system  has  so  long  been  condemned 
by  the  majority  of  intelligent  and  disinterested  men,  and  its  evils^ 
especially  here,  are  so  flagrant,  and  seem  to  be  so  permanent  and  ineradi- 
cable, that  one  who  sees  them  daily  is  almost  bound  by  duty  to  try  to 
get  them  removed.  My  views  about  this  question  were  substantially 
formed  some  years  before  I  came  to  this  Courts  and  I  have  since  seen 
nothing  to  change  them.  On  the  contrary,  the  business  here,  as  in 
other  large  cities,  differs  so  much  from  that  of  more  distant  and  more 
rural  counties,  in  whose  interest  the  duplicate  sherifiship  may  perhaps 
be  best  defended,  that  it  may  be  right  to  make  trial  here  of  a  different 
system  free  from  the  characteristic  evils  of  the  '*  one-man  appeaL" 
Apart  from  any  personal  reference,  I  object  to  a  system  which  is 
foimded  on  the  principle  of  the  revision  of  primary  judgments  by  a 
Court  no  stronger  numericaUy  than  the  Court  of  the  first  instance,  and 
which  ever  and  again  results  in  accumulated  delays.  I  am  as  far  as 
possible  from  suggesting  the  want  of  industry  or  pains  on  the  part  of 
the  Principal  Sheriff  of  Lanarkshire,  who,  indeed,  has  given  exclusive  and 
assiduous  devotion  to  the  appellate  part  of  his  duties.  It  is  for  the 
defenders  of  the  present  system  to  depreciate  the  personal  ability  of  the 
judge  of  appeal.     My  argument  does  not  require  it. 

The  judicial  statistics  do  not  now  furnish  any  information  as  to  the 
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time  which  elapses  between  the  marking  of  an  appeal  and  the  Sheriff- 
PrincipaFB  judgment.  I  have,  however,  kept  a  record  of  the  results 
and  the  dates  of  the  judgments  in  all  appeals  in  my  own  cases,  so  far  as 
the  Sheriff-Olerk  has  in  ordinary  course  put  them  on  my  table.  Fosslbly 
some  interlocutor  sheets  have  failed  to  reach  me ;  but  244  unselected 
appeals  in  a  period  of  five  years  may  reasonably  be  held  to  show  approxi- 
mately the  working  as  regards  delay  of  the  present  appellate  jurisdiction 
in  the  Lower  Ward  of  Lanarkshire.  The  following  periods  elapsed  in 
the  244  cases  between  the  judgment  appealed  from  and  the  principal 
Sheriff's  judgment : — 

Over     19  months-        -        -        -      in    1  case 

»       16  »  -        "        "  "  »     1  »» 

»       15  „  -        -        -  -  „     1  „ 

»       12  „  -        -        -  -  „     9  „ 

11  ...  -  17 

„       10      „      -        -        -        -       „  22     „ 

»  S  „  -  -  -  -  „  21  „ 

I)  7  „  -  -  -  -  „  26  „ 

M  6  >i  "  "  *  "  «  28  „ 

99  5  „  -  -  -  „  26  „ 

»  ^  99  '  -  -  -  >J  25  „ 

Under  4  „  -  -  -  -  „  56  „ 

244 
These  figures  show  that  in  five-sixths  of  the  cases  the  delay  caused 
by  the  appeal  has  been  over  four  months,  that  in  three-fifths  it  has  been 
over  six  months,  and  in  one-fourth  it  has  been  over  nine  months.     If 
casual  appeals  were  omitted  the  average  delay  would  be  much  greater. 

I  cannot  find  a  quite  satisfactory  answer  to  the  question  to  what 
extent  the  number  of  appeals  within  the  Sheriff  Ck)urt  of  Lanarkshire 
have  diminished  during  the  last  twenty  years.  There  is  no  doubt  that 
it  has,  and  that  the  work  of  the  Sheriff-Principal  has  been  lessened, 
while  that  of  the  Sheriff-Substitute  has  greatly  increased,  taking  into 
account  Debts  Recovery  and  other  Courts.  That  the  appeal  work 
must  be  proportionately  very  much  reduced  appears  from  the  statement 
of  the  Royal  Commissioners  on  Courts  of  litw  in  1870,  who  say  that 
appeals  were  taken  to  the  principal  Sheri£b  against  33  per  cent,  of  all 
final  judgments  of  the  Sheriff-Substitutes  of  Scotland  in  1833,  and  in  50 
per  cent,  in  1868 ;  whereas  the  figures  I  have  given  show  23  per  cent, 
for  Scotland  and  15  per  cent,  for  Glasgow  in  1890. 

So^  in  Sheriff  Glassford  Bell's  address  at  the  beginning  of  the  session 
1869-70,  he  said,  "Out  of  1470  enrolments  in  the  Appeal  Courts, 
"  1096  were  for  debate.  No  case  set  down  for  debate  in  the  Sheriff's 
"roll  was  continued  more  than  twice  except  on  very  special  grounds, 
"  and  773  cases  were  debated  and  advised.  The  Sheriff  has  not  at  the 
"  present  moment  a  single  case  undisposed  of  before  him."  I  suppose 
that  the  773  cases  are  fairly  to  be  compared  with  the  199  final  judg* 
ments  of  1890,  plus  350  ordinary  appeals  from  Hamilton,  Lanark,  and 
Airdrie,  plus  74  Debts  Recovery  appeals  from  all  the  county— equal  in 
all  to  323  judgments  on  appeal.  The  statistics  add  158  casual  and  other 
appeals  from  Glasgow,  and  20  from  the  rest  of  the  coimty,  which  I  take 
to  be  appeals  on  points  of  procedure,  the  result  of  which  is  not  recorded, 
and  many  of  which  are  withdrawn  or  allowed  to  drop.  If  we  add  these^ 
the  total  is  481,  still  ahnost  300  cases  short  of  Sheriff  Bell's  work  in  1868. 
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In  some  years  the  number  of  decided  appeals  in  the  returns  fluctuate 
iwnsiderably.  Thus,  in  1870,  the  appeals  decided  are  said  to  be  527  ;  in 
1871,  622;  in  1872,  696;  in  1881,  576.  But  as  I  am  not  sure  that 
the  tables  have  always  been  framed  and  the  returns  made  in  the  same 
way,  I  do  not  assert  that  a  reliable  comparison  of  periods  can  be 
obtained  from  the  blue  books.  It  is  only  certain  that  there  is  a  cod;^ 
siderable  diminution  of  appeal  work. 

I  do  not  pursue  the  subject  into  the  details  of  a  reformed  judicatory. 
1  have  said  enough  to  show  that  Glasgow,  may  well  receive  a  different 
treatment  in  regard  to  its  local  Courts  from  the  rest  of  Scotland.  The 
only  point  in  which  I  cannot  obtain  a  comparison  with  other  Courts  is 
the  last — namely,  the  delay  caused  by  the  present  ineffective  appeal. 
If  there  are  like  delays  in  any  other  part  of  Scotland,  I  invite  the 
defenders  of  things  as  they  are  to  tell  us  where ;  and  they  will  perhaps 
also  be  able  to  say  why  the  column  stating  the  number  of  weeks  between 
reception  of  appeals  (whatever  that  may  mean)  and  the  principal 
Sheriff's  judgment  has  dropped  out  of  the  judicial  statistics  since  1870. 

The  conclusion  is  that  one  of  two  things  ought  to  be  done  for  the 
judicial  business  of  Glasgow  and  (if  you  like)  of  the  west  of  Scotland. 
You  may  level  up  the  Sheriff  Court  as  nearly  as  possible  on  its  present 
lines  to  an  equality  with  the  Outer  House,  to  which  it  already  approxi- 
mates. Or  you  may  limit  its  jurisdiction  to  small  causes  not  exceeding 
£100  or  £150  in  value,  and  transfer  a  part  of  the  Outer  House  per- 
manently to  Glasgow  for  the  double  purpose  of  constituting  (1)  a  Sheriff 
Court  of  Appeal  final  in  matters  of  fact,  and  consisting  of  not  fewer  than 
two  judges ;  and  (2)  a  local  Court  of  first  instance  precisely  the  same  as 
the  Outer  House  in  Edinburgh,  except  that  here  it  would,  I  think,  be 
impossible  to  exclude  competent  law  agents  from  audience  before  the 
Lords  Ordinary.  Either  or  both  of  these  tribunals  might  have  its  juris- 
diction extended  over  all  the  western  counties  near  Glasgow.  The  former 
project  is  what  some  reformers,  for  whom  I  have  great  respect  and 
sympathy,  are  aiming  at.  But  it  may  take  years  of  labour  and  waiting 
to  achieve  this  for  all  Scotland ;  and  the  grievance  of  (Glasgow  ought  to 
be  at  once  abated.  The  latter  scheme  recommends  itself  as  suitable  for 
the  exceptional  situation  of  Glasgow,  and  as  it  extends,  instead  of  curtail* 
ing  the  province  and  perogatives  of  the  Court  of  Session,  may  possibly 
meet  with  less  opposition. 


^ppotntmtnts,  justness  Cj^anges,  t^c. 

Pbrth. — Mr.  Alexander  King,  solicitor,  has  been  assumed  as  a 
partner  of  the  firm  of  Skeete  &  Chalmers,  solicitors.  Mr.  King  has  been 
principal  assistant  to  the  firm  for  several  years.  The  business  will  now 
be  conducted  imder  the  firm  of  Skeete,  Chalmers,  <k  King. 
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OUTLINE  OF  A  BILL  FOR  IMPROVING  THE  LOCAL 

COURTS  OF  SCOTLAND. 
The  memorandum  of  the  Incorporated  Society  of  Law  Agents, 
which  has  been  before  the  public  for  some  months,  proposes 
important  reforms  in  the  procedure  and  constitution  of  the  local 
Courts  of  Scotland,  and  states  the  opinion  of  that  body  that  the 
double  Sheriffship  ought  to  be  abolished.  I  recently  endeavoured* 
to  support  this  demand  by  pointing  out  the  delay  arising  from 
that  institution  in  Glasgow — delay  which  has  frequently  for- 
merly been  occasioned  there  by  temporary  causes,  but  which  has 
now,  without  any  fiu^knowledged  reason,  become  chronic. 

I  proposed  alternative  remedies. 

The  one  is  that  recommended  by  the  Society  of  Law  Agents 
for  the  whole  of  Scotland.  It  is,  on  the  assumption  that  the 
Sheriff-Principcdship  is  to  be  abolished,  (1)  that  except  in  cases 
of  special  importcmce,  so  certified  by  the  Sheriff,  no  appeal  should 
lie  in  cases  under  £100  in  value  on  questions  of  fact ;  (2)  that  in 
cases  over  £12,  and  in  cases  under  that  limit  by  leave  of  the 
Sheriff,  there  should  be  an  appeal  on  a  case  stated  to  the  Court  of 
Session ;  (3)  that  in  cases  over  £100,  an  appeal  on  the  whole  cause 
should  lie  to  the  Court  of  Session ;  (4)  that  the  agents  should  be 
allowed  to  follow,  if  they  see  fit,  their  appeals  to  the  Court  of 
Session ;  (5)  that  provision  should  be  made,  to  a  greater  or  less 
extent,  for  hearing  appeals  in  the  different  localities 

This  scheme,  subject  to  modification  in  detail,  I  would 
gladly  support,  except  in  regard  to  the  fifth  head.  I  think 
that,  human  nature  being  as  it  is,  the  hearing  of  appeals 
in  ihe  localities  by  travelling  judges  would  result  in  many 
hasty  and  ill-considered  decisions,  and  that  this  result  would 
be  more  general  and  much  more  injurious  than  it  has  been 

•See  Scottish  Law  Review,  February,  1893,  p.*47, 
Q 
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found  to  be  in  the  case  of  the  Principal  Sheriffs  hearing 
cases  in  their  counties.  But  while  this  scheme  is  on  the 
whole  judicious,  it  is  probable  that  the  want  of  entire  unanimity 
throughout  Scotland,  and  the  opposition  of  a  small  but  influential 
party  of  Edinburgh  lawyers — ^not  the  general  body  of  advocates, 
who  would  undoubtedly  profit  by  it — may  for  a  long  time  pre- 
vent it  from  being  accepted  by  Parliament.  On  the  other  hand, 
if  there  is  a  deeply-felt  local  grievance  in  Glasgow  and  the  West 
of  Scotland,  and  if  that  can  be  removed  with  a  concomitant 
advantage  to  some  of  the  opposing  Edinburgh  interests,  such 
a  scheme  as  the  following  may  perhaps  be  more  easily  accom- 
plished, and  if  desired  it  may  be  adapted  to  the  wants  of 
Aberdeen  and  other  important  centrea 

In  framing  the  rough  outline  of  a  scheme  that  may  serve  for 
discussion,  I  endeavour  to  innovate  as  little  as  possible  on  the 
existing  statutes  relating  to  the  judicatories,  and  to  bring  the 
Court  of  Session  as  closely  as  possible  into  touch  with  the 
country  without  in  any  degree  severing  its  connection  with 
Edinburgh,  which  must  continue  to  be  the  centre  of  the  Scotch 
legal  and  judicial  system.  But  it  has  to  be  kept  in  mind  that 
that  system,  and  even  Edinburgh  itself,  exist  for  Scotland, 
and  cannot  prosper  unless  the  wants  of  the  country  are  satisfied. 

In  details  many  things  are  open  to  consideration.  It  may  be 
thought  that,  if  the  Court  of  Session  is  to  become  a  Court  of  first 
instance  in  the  provinces,  the  jurisdiction  of  the  Sheriff  ought  to 
be  limited  to  £100  or  £200 — practically  to  small  causes — and 
I  was  at  one  time  of  this  opinion.  But  it  is  difficult  to 
induce  the  public  all  at  once  to  give  up  the  system  to  which  they 
have  been  accustomed ;  and  in  the  new  departure  suggested  it  is 
desirable,  I  think,  to  leave  as  much  as  possible  to  the  free  action 
of  those  who  make  use  of  the  Courts.  If,  however,  a  branch 
of  the  Supreme  Court  is  transferred  to  the  West  of  Scotland, 
it  is  reasonable  that  it  should  have  privative  jurisdiction  in 
causes  obvioudy  appropriate  to  a  superior  Court.  I  should  be 
inclined  to  draw  the  line  at  £400  or  £500 ;  but  if  the  present 
limit  of  £1000  in  heritage  is  retained,  there  should  not  be  a 
different  limit  in  other  cases. 

It  has  for  a  long  time  been  certain  that  no  reform  of  the 
Scottish  judicature  is  possible  unless  the  duplicate  Sheriffs  be 
dealt  with.  The  appeal  to  the  Principal  Sheriff  has  in  most 
cases  ceased  to  be  what  it  once  was — an  appeal  from  a  worse  to 
an  abler  and  more  experienced  lawyer ;  while  in  a  good  many  it 
is  now  an  appeal  from  a  better  to  a  weaker  Court.  There  is  no 
other  example  in  the  empire  of  an  appeal  to  a  single  judge. 
Long  ago  Lord  Watson  said  "that  the  present  appeal  to  the 
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"Sheriff  was  merely  multiplying  expenses  without  any  corre- 
"  spending  benefit,  because  the  appeal  is  from  one  man  to 
"  another " ;  and  he  declared  that  there  was  no  reason  why  an 
appeal  from  the  inferior  judge  to  the  Court  of  Session  should 
not  be  had  at  a  reasonable  expense.  In  1880  Lord  Advocate 
M'Laren  stated  his  opinion  that  the  judges  of  the  Court  of 
Session  should  come  to  Glasgow,  and  if  to  Glasgow  then  to  other 
judicial  centres,  to  deal  with  the  whole  judicial  work  of  the 
Principal  Sheriflb,  and  with  such  part  of  the  work  of  the  Sherifis- 
Substitute  as  the  public  might  choose  to  transfer  to  them. 

The  following  outline  of  a  Bill  embodying  these  views  may  at 
least  serve  as  a  basis  for  discussion  : — 

L  From  the  beginning  of  this  Act  the  appellate  jurisdiction  of  the 
principal  Sherifis  of  Lanarkshire,  Renfrewshire,  Buteshire,  Ayrshire, 
Dumbartonshire,  and  Stirlingshire  shall  cease.  Their  administrative 
and  other  duties  sHall  be  performed  by  them  as  heretofore,  and  in  the 
event  of  a  vacancy  in  the  office,  thereafter  by  such  of  the  Sheriffs, 
hitherto  called  Sheriffs-Substitute,  as  may  be  designated  by  Her  Majesty. 

2.  As  and  when  vacancies  in  the  office  of  Sheriff-Substitute  in  said 
counties  shall  occur,  the  number  of  paid  Sherifis  shall  be  as  follows,  viz. : 
— In  Lanarkshire  [five] ;  in  Renfrewshire  and  Buteshire,  two ;  in  Ayr- 
shire [two]  ;  in  Dumbartonshire,  one ;  in  Stirlingshire,  one. 

3.  It  shall  be  lawful  to  appoint  [two]  additional  Lords  Ordinary  in 
the  Court  of  Session.  [Three]  Lords  Ordinary  shall  sit  permanently  in 
Glasgow  for  the  purposes  aftermentioued,  and  if  required  by  the  Secre- 
tary for  Scotland  and  the  Lord  President,  shall  reside  in  or  within 
a  convenient  distance  from  Glasgow. 

4.  The  Lords  Ordinary  sitting  in  Glasgow  shall  have  in  the  said 
counties  the  jurisdiction  now  exercised  by  the  Lords  Ordiuaiy  in  the 
Outer  House  in  Edinburgh,  subject  to  such  rules  as  shall  be  made  by 
the  Lords  of  Council  and  Session  by  Act  of  Sederunt  for  cases  where 
there  are  more  defenders  than  one,  or  where  a  defender  has  different 
residences  or  places  of  business,  and  for  other  cases  where  it  may  be 
expedient.  The  jurisdiction  of  the  Sheriffs  in  the  said  counties  shall 
cease  in  all  cases  above  the  value  of  £500. 

5.  Appeals  from  the  judgments  in  the  first  instance  of  the  Lords 
Ordinary  in  Glasgow  shall  be  to  the  Inner  House  by  reclaiming  note. 
In  lieu  of  the  appeal  to  the  Principal  Sheriff  in  said  counties,  appeals 
from  the  judgments  of  the  Sheriffs  in  the  first  instance  shall  be  to 
a  Coiut  of  Appeal  in  Glasgow,  consisting  of  [at  least  two]  of  the  Lords 
Ordinary  sitting  there  or  of  other  judges  of  the  Court  of  Session ;  and 
such  Court  shall  have  the  same  powers  and  observe  the  same  procedure 
as  nearly  as  may  be  as  in  appeals  heretofore  heard  and  decided  by  the 
Principal  Sheriff. 

6.  The  judgments  of  the  said  Court  of  Appeal,  so  far  as  they  are 
judgments  upon  matters  of  fact,  shall  be  final ;  but  either  party  may 
appeal  upon  matters  of  law  either  (1)  to  a  Division  of  the  Court  of 


Digitized  by  LjOOQIC 


56  REFO:^M  OF  LOCAL  COURTS.  [Mab. 

Session,  whose  decision  shall  be  final  and  not  appealable  to  the  House 
of  Lords;  or  (2)  by  leave  granted  for  special  reasons  by  the  Court 
of  Appeal  to  the  House  of  Lords.  When  such  appeal  is  taken,  the  said 
Court  of  Appeal  in  Glasgow  shall  either,  in  its  option,  state  a  case  for  the 
determination  of  questions  of  law  or  shall  make  articulate  findings  of 
the  proved  facts  on  which  its  judgment  proceeds. 

7.  In  small  debt  or  debts  recovery  cases  and  other  civil  causes  not 
falling  under  the  previous  article,  any  party  may  require  the  Sheriflf  to 
state  a  case  for,  the  judgment  of  the  Court  of  Session  upon  any  question 
or  questions  of  law  (subject  to  provisions  in  case  of  his  refusal  to  do  so). 

8.  Parties  may  appear  before  the  Lords  Ordinary  sitting  in  Glasgow 
and  the  said  Court  of  Appeal  by  counsel  or  by  law  agents. 

W.  Guthrie. 


LOSS  OF  BENEFICIAL  OCCUPANCY. 
With  every  successive  generation  new  points  arise  for  the 
consideration  of  lawyers,  and  not  the  least  numerous  and 
important  of  this  decade  will  probably  have  to  do  with  the 
relations  of  landlord  and  tenant.  The  subsidence  of  ground 
owing  to  mineral  workings,  and  damage  caused  by  the  operations 
of  railway  and  subway  companies  above  and  below  the  surfaxse 
of  the  soil,  are  responsible  for  much  new  litigation  and  for  new 
decisions  as  to  the  principles  upon  which,  a  tenant  is  entitled 
to  claim  an  abatement  of  rent  owing  to  want  of  beneficial 
occupancy. 

We  shall  not  consider  here  all  the  circumstances  under  which 
rent  ceases  to  be  exigible,  as  when  the  subject  is  destroyed  by 
causes  not  vnthin  the  contemplation  and  beyond  the  control  of 
the  parties.  It  will  be  suflScient  to  confine  our  attention  to  cases 
where  there  has  been  a  partial  injury  or  diminution  of  beneficial 
occupancy,  and  a  corresponding  deduction  of  rent  is  claimed. 
"  This  equitable  doctrine,  recognised  by  the  laws  of  Rome,  of  the 
"  Continent,  and  of  England,"  says  Hunter  (Landlord  and  Tenant, 
vol.  ii.,  p.  451),  "forms  the  rule  of  the  law  of  Scotland.  In 
"  practically  applying  the  rule,  fact  and  law  must  in  each  instance 
"be  so  closely  combined  that  it  is  diflScult  to  state  general 
"maxims.  Inquiry  is  necessary  before  it  can  be  ascertained 
"  whether  the  cause  of  loss  is,  either  in  kind  or  degree,  such  as  to 
"create  the  exemption,  and  the  investigation  is  still  more 
"  requisite  where  the  loss  is  partial,  and  where  not  exemption 
"  but  deduction  is  claimed,  because  the  calculation  depends  upon 
"  the  complicated  results  of  actual  loss  and  prospective  diminution 
"  of  profit."  To  simplify  our  subject  still  further,  however,  we 
shall  omit  consideration  of  such  causes  for  abatement  of  rent  as 
sterility  of  land,  or  migration  of  fish,  exhaustion  of  minerals  or 
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impenetrable  strata,  or  devastation  by  war,  and  seek  humble 
themes. 

The  Court  of  Session,  in  Kinnaird  v.  Matthewson,  Decem- 
ber 27,  1802,  4  Pat.  429,  allowed  deduction  of  rent  to  a 
farmer  because  certain  houses  on  his  farm,  owin^  to  their 
insufficiency,  were  blown  down  by  a  high  wind.  In  the  modem 
case  of  Mui/r  v.  M'Intyrea,  Feb.  4, 1 887, 14  R.  470,  it  was  also  held 
that  the  tenant  of  a  farm  was  not  bound  to  pay  his  full  rent  when, 
owing  a  fire  which,  through  no  fault  of  his  own,  destroyed  the 
entire  range  of  office-houses,  as  well  as  the  ploughman's  house 
and  shepherd's  house,  he  lost  the  beneficial  enjoyment  of  part  of 
the  subjects  let  to  him.  In  this  case  the  landlord,  without 
offering  to  restore  the  steading,  raised  an  action  for  rent,  and  the 
tenant's  claim  for  abatement  was  stated  by  way  of  defence.  The 
Court  held  that  this  was  quite  competently  stated,  reversing  the 
decision  of  the  Sheriff  of  Argyllshire,  who  thought  the  tenant's 
claim  too  illiquid  to  be  pled  a^inst  the  claim  for  liquid  rent. 
Lord  President  Inglis  observed,  "  If  I  were  of  opinion  that  this 
"demand  was  one  for  compensation  I  should  agree  in  the 
"  conclusion  to  which  the  Sheriffs  have  come,  but  I  do  not  think 
"  that  this  demand  for  abatement  is  of  the  nature  of  a  claim  for 
"  compensation ;  it  is  a  plea  that  the  rent  to  a  certain  extent  is 
"  not  due ;  and  if  that  is  the  nature  of  the  claim  it  furnishes  a 
''  direct  answer  to  the  view  of  the  Sheriff.  The  landlord  cannot 
"  recover  that  part  of  the  rent  which  is  not  due.  The  question 
"  therefore  comes  to  be  whether  there  is  here  ground  for  abate- 
•*  ment,  for  I  think  that,  while  the  Sheriff  has  proceeded  on  the 
"  technical  ground  that  the  tenant  cannot  here  plead  compensation, 
"  the  landlord  goes  also  on  the  ground  that  there  is  no  abatement 
"  due,  and  says  further  that  a  claim  for  abatement  is  not  the 
"  proper  remedy,  as  the  law  does  not  recognise  such  a  claim,  but 
"  only  gives  the  tenant  a  claim  for  damage.  Now,  if  he  is  right, 
"  the  claim  of  damages  would  certainly  require  to  be  constituted, 
"  and  would  not  be  pleadable  in  this  action ;  but  it  is  quite 
"  settled  in  law  that  an  abatement  is  to  be  allowed  if  a  tenant 
"  loses  the  beneficial  enjoyment  of  any  part  of  the  subject  let  to 
"him,  either  through  the  fault  of  the  landlord  or  through 
*' soTTie  vrnforeaeen  calamity  which  the  tenant  was  not  able  to 
"  jyreventy  His  lordship  then  referred  to  the  case  of  Hamilton 
V.  A,y  1667,  M.  10,121,  where  a  house  having  become  insufficient 
by  the  fall  of  a  neighbouring  house,  the  tenant  was  held  entitled 
to  an  abatement  in  so  far  as  he  was  damnified,  and  that  of  Dean^ 
y.Abercromhy,  1681,  M.  10,122,  where  the  tenant  of  a  flat  was  held 
entitled  to  an  abatement  from  his  landlord  because,  during  the 
alteration  of  certain  premises  on  cm  upper  floor  which  belonged 


Digitized  by  LjOOQIC 


58  LOSS  OF  BENEFICIAL  OCCUPANCY.  [Mae. 

to  a  different  landlord,  the  complaining  tenant's  stock-in-trade 
had  been  injured.  Lord  Shand,  in  agreeing  with  the  Lord 
President,  gave,  as  usual,  his  opinion  in  very  clear  terms.  "  It 
"  would,  I  think,  be  most  inequitable,"  he  said,  "  if  the  landlord 
•*  could  exact  his  full  rent  from  the  tenant  who  has  been  deprived 
"  of  a  large  part  of  the  subject  let  to  him,  through  no  fault  of  his 
"own.  The  position  of  the  landlord  is  that  he  can  no  longer 
"continue  to  give  possession  of  the  whole  subject  which  he 
*'  agreed  to  let.  The  principle  on  which  the  tenant  is  entitled  to 
"abatement  is  founded  on  the  highest  equity,  and  I  know  no 
"ground  for  holding  that  that  claim  must  be  constituted  in 
"  another  action."  Lord  Adam  observed,  "  The  claim  here  is  a 
"  claim  for  abatement,  and  if  it  is  clear  that  the  tenant  is  entitled 
"  to  an  abatement,  it  follows  that  the  claim  of  the  landlord  for 
"  rent  is  no  more  liquid  than  the  claim  of  the  tenant  for  abate- 
"  ment,  for,  taking  the  claim  as  one  for  abatement,  it  is  obvious 
"  that  if  abatement  is  due  the  whole  rent  is  not  due.  What  the 
"  Sheriff  ought  to  have  done  was  to  ascertain  what  amount  of 
"  abatement  was  due,  and  I  think  it  was  impossible  for  him  to 
'*  decern  for  the  whole  rent,  and  to  allow  the  tenant  to  bring  a 
"  separate  action  for  his  abatemeni"  Lord  Adam  referred  to  The 
York  BvMding  Company  v.  Adams,  1741,  M.  10,177,  and 
Cam/phM  v.  Watt,  1795,  Hume,  788.* 

It  is  at  first  sight  somewhat  difficult  to  reconcile  the  decision 
of  the  First  Division  in  Muvr  v.  M'Intyres  with  that  given  more 
recently  by  the  Second  Division  in  AUan  v.  Boberton's  Trustees, 
June  13,  1891,  18  B.  932.  In  this  case  the  lease  between 
landlord  and  tenant  provided,  "The  proprietor  agrees  to  keep  the 
"  roof  of  the  houses  water-tight,  but  the  interior  of  the  houses 
"is  to  be  kept  in  repair  by  the  tenant."  After  two  years' 
occupancy  damage  was  suddenly  caused  to  the  buildings  by  a 
subsidence  arising  from  mineral  workings,  and  ultimately  the 
tenant  abandoned  the  premises  in  consequence  of  their  having 
become  uninhabitable.  The  tenant  then  raised  an  action  against 
the  landlord  for  damages.  The  opinion  of  the  Court  was  given 
by  Lord  Trayner,  all  the  other  judges  concurring;  the  Court 
assoilzied  the  defender.  Lord  Trayner  observed,  "  The  pursuer 
"  can  only  succeed  in  her  action  on  showing  that  she  has  suffered 
"  damage  through  breach  of  contract  on  the  part  of  the  defender 
*•  or  through  wrong  done  by  him.  Now,  the  only  contract 
"  between  the  parties  was  the  contract  of  lease.  Under  that 
"  contract  the  landlord's  obligation  was  to  maintain  the  subjects 
"  let,  wind  and  water-tight,  euid  to  repair  whatever  in  the  fabric 

♦  The  cases  of  Munro  v.  M'Gtoyha,  Nov.  15,  1888,  16  R.  93,  and  Siwighl  v. 
Lighthoume,  June  11,  1890,  17  R.  917,  may  also  be  referred  to. 
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"  of  the  building  became  defective  through  natural  decay.  But 
**  the  landlord  was  under  no  obligation  to  restore  or  rebuild  the 
^*  subjects  if  they  were  destroyed  by  damnum  fatale  or  by  the  fault 
"  of  others  for  whom  he  was  not  responsible.  That,  however,  is 
"  what  happened.  The  workings  of  the  Legbrannock  Company, 
"  who  were  not  the  tensmts  of  the  landlord,  destroyed  the  pur- 
"  suer's  house,  and  the  lease  thus  came  to  an  end  rei  interitu — 
"  not  through  any  fault  on  the  part  of  the  landlord.  It  appears 
"  dear  enough,  therefore,  that  no  claim  arises  against  the  landlord 
''on  account  of  breach  of  contract.  It  is  not  alleged  that  the 
"  landlord  failed  to  fulfil  all  the  obligations  incumbent  on  him 
"  before  the  destruction  of  the  pursuer's  house.  Nor  has  she  any 
''claims  against  the  defender  on  the  ground  of  wrong" — that 
wrong  having  been  done  by  third  parties,  against  them  she  might 
have  a  claim. 

But  this  case  is  in  no  way  inconsistent  with  that  of  Mv/ir  v. 
M'Intyrea.  In  AUan  v.  Roberton's  Trusteea  the  landlord  had 
sued  for  no  rent;  had  he  done  so,  the  tenant  would  have 
promptly,  no  doubt,  and  properly,  met  him  with  Muvr'a  case, 
if  the  damage,  say  at  the  May  term,  was  not  then  so  serious  as 
to  require  her  to  remove.  But  the  landlord  knew  his  position, 
and  evidently  claimed  no  rent  for  virtually  a  year  of  occupancy. 
In  this  case  it  was  the  tenant  who  was  the  aggressor  and  the 
pursuer,  and  she  evidently  mistook  the  party  against  whom  she 
should  have  raised  the  action.  As  the  landlord  had  no  claim 
against  the  tenant — the  subject  having  perished — so  she  had  none 
against  him.  Had  the  question  been  that  of  loss  of  beneficicJ 
occupancy,  Mwir's  case  would  have  settled  the  question,  lease  or 
no  lease. 

It  only  requires  to  be  added  that  in  Webster  v.  Brown, 
May  17,  1892,  29  S.L.R.  631,  their  lordships  of  the  Second 
Division  indicated  that  it  was  the  duty  of  any  tenant 
who  discovered  a  defect  in  his  house  immediately  to  give  the 
landlord  notice  to  remedy  the  defect,  and  if  he  did  not  do  so 
within  a  reasonable  time,  to  leave  the  house.  If  the  tenant 
remains,  knowing  the  defect  and  without  acquainting  the 
landlord,  she  takes  the  risk,  and  is  not  entitled  to  compensation 
for  injuries  due  to  such  defect.  Such  a  tenant  should  equally, 
in  our  opinion,  be  entitled  to  set  forth  the  defective  state  of 
the  premises  against  a  claim  for  rent.  To  entitle  a  tenant  to 
daim  an  abatement  on  the  ground  of  want  of  beneficial  occupancy, 
undoubtedly  immediate  notice  must  be  given  to  the  landlord, 
and  it  is  only  on  his  failure  to  restore  the  state  of  beneficial 
occupancy  that  the  tenant's  claim,  or  rather  denial  of  liability  for 
rent,  emerges. 
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There  are  other  matters  connected  with  loss  of  beneficial 
occupajicy  which  may  claim  our  attention  at  another  time;  but 
in  the  meantime,  it  is  perhaps  well  to  point  out,  as  we  have 
above  endeavoured  to  do,  the  limited  application  of  the  case  of 
Allan  V.  Roberton's  Trustees,  which  has  in  no  sense  disturbed 
the  sound  principles  as  to  abatement  for  loss  of  beneficial 
occupancy  laid  down  in  Mwi/r  v.  M'Intyres. 


WARRANTY  OF  TITLE  BY  AN  AUCTIONEER. 
It  is  somewhat  peculiar  that  there  is  no  decision  of  the  Scotch 
Courts  defining  an  auctioneer's  liability  towards  parties  purchas- 
ing moveables  in  an  auction  sale-room,  where  it  afterwards  turns 
out  that  his  employer's  title  is  defective. 

If  the  auctioneer  discloses  his  employer's  name,  either  ver- 
bally at  the  sale  or  by  means  of  a  catalogue,  advertisement,  or 
hand-bills,  the  contract  will  be  with  the  employer,  and  no 
question  of  the  auctioneer's  liability  will,  in  the  ordinary  case, 
arise.  But  it  very  frequently  happens  that  at  an  auction  mart 
a  quantity  of  articles  of  furnishing,  &c.,  drawn  from  various 
sources,  are  exposed  for  sale  at  the  same  time,  and  nothing  is 
said  as  to  the  names  of  the  owners  of  the  various  articles.  In 
fact,  it  may  be  assumed  that  in  many  cases  the  persons  sending 
the  articles  for  sale  do  not  desire  to  have  their  names  disclosed. 
If,  in  these  circumstances,  the  successful  bidder  for  a  certain 
article  pays  the  price  and  obtains  delivery,  and  the  article  is 
afterwards  evicted  from  him,  has  he  any  remedy  against  the 
auctioneer  ? 

Let  a  case  be  supposed,  which  it  is  believed  has  occurred  in 
practice  more  than  once: — A  obtains  from  B  a  piano  on  the  now- 
familiar  hire-purchase  system.  A  makes  payment  of  theinstalments 
for  a  time,  but,  finding  himself  in  money  difficulties,  sends  the  piano 
to  an  auction  mart,  with  instructions  to  the  auctioneer  to  dispose 
of  it  for  him.  The  piano,  along  with  other  articles,  is  put  up  for  sale 
at  the  auction  mart,  and  is  purchased  by  C,  who  pays  the  price  and 
obtains  delivery,  nothing  being  said  by  the  auctioneer  as  to  who 
has  employed  him  to  dispose  of  it.  The  auctioneer  pays  over  to 
A,  his  employer,  the  price  received  from  C,  less  his  commission 
as  auctioneer.  Some  time  afterwards,  B,  the  real  owner  of  the 
piano,  discovers  how  it  has  been  disposed  of  and  brings  an  action 
against  C  for  delivery  of  the  piano,  in  which  he  is  successful. 
C,  having  been  deprived  of  the  piano  he  purchased,  naturally 
desires  to  obtain  redress,  and  A  not  being  worth  powder  and 
shot,  he  turns  his  attention  to  the  auctioneer.  Let  us  consider 
for  a  moment  the  auctioneer's  position. 

An  auctioneer  selling  for  an  unnamed  employer  is  an  agent 
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acting  for  an  undiaclosed  principal,  and,  in  accordance  with  the 
genera]  rule  of  law,  will  be  personally  bound  by  the  conditions 
of  the  contract  he  has  entered  into  on  behalf  of  his  employer. 
It  is,  however,  necessary  to  keep  in  view  in  considering  the 
auctioneer's  position  that  the  general  rule  of  law  suffers  ex- 
ception where  there  is  an  express  disclaimer  of  the  agent's 
liability  on  the  face  of  the  contract,  and,  if  an  express  disclaimer 
is  effectucJ,  it  would  apparently  follow  that  a  disclaimer  could  be 
implied  from  facts  and  circumstances. 

The  contract  between  the  auctioneer  euid  the  bidder  in  effect 
amounts  to  something  like  this: — The  auctioneer  says,  "I  am 
"  employed  to  set  up  this  article  for  competition.  I  will  knock 
"  down  the  article  to  the  highest  bidder,  and  on  payment  of  the 
"  price  I  will  give  him  delivery.  If  I  give  an  express  warranty 
"  of  quality  or  title,  I  will  be  bound  by  it." 

If  this  is  a  fair  statement  of  the  auctioneer's  contract,  is  there 
an  implied  warranty  of  title  by  the  auctioneer  which  will  enable 
a  purchaser  to  sue  him  for  damages  on  eviction?  It  may  be 
said  the  exposer  warrants  his  title  to  the  article,  and  as  the 
auctioneer  is  acting  for  an  undisclosed  principal,  he  is  liable  in 
exactly  the  same  way  as  his  principal  is.  This  conclusion  is  too 
sweeping,  and  does  not  appear  to  be  consistent  with  the 
principles  on  which  are  based  the  doctrinas  of  the  liability  of  an 
agent  to  third  parties  and  of  implied  warranty  of  title  in  a  sale 
of  moveables. 

It  is  the  intention  of  the  parties  which  construes  the  contract 
between  the  agent  for  an  unknown  principal  and  the  person 
contracting  with  him.  An  agent  for  an  undisclosed  principal  in 
vcTiditione  generis  does  undoubtedly  contract  that  his  principal 
will  furnish  goods  to  the  amount  and  of  the  quality  agreed  to  be 
sold.  No  question  of  warranty  of  title  can  very  well  arise  here. 
Ekjually  as  undoubtedly  does  the  agent  in  venditione  spedei 
contract  that  he,  for  his  principal,  will  deliver  the  specific  article. 
But  it  is  matter  of  construction  of  the  particular  contract 
whether  the  agent  contracts  that  his  principal  is  the  owner  of 
the  specific  article  sold  or  does  no  more  than  contract  that  he  is 
employed  to  sell. 

The  question  of  liability  falls  to  be  decided  by  the  con- 
struction of  the  contract,  for,  as  the  implied  warranty  of  title 
arises  from  the  affirmation,  express  or  implied,  of  the  seller  that 
he  is  the  owner  of  the  article,  or,  if  not  owner,  that  he  has  a  good 
title  to  sell,  there  is  no  room  for  implying  the  warranty  where  a 
person  does  not  sell  as  owner,  nor  as  having  a  title  to  sell  in 
himself,  but  sells  as  agent  or  auctioneer,  or  in  some  other  repre- 
sentative capacity. 
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English  and  Scotch  common  law  are  at  one  on  this  point 
In  Benjamin  on  Sale,  the  result  of  the  English  decisions  is 
summarised  thus : — ''  A  sale  of  personal  chattels  implies  an 
"  affirmation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
''he  warrants  the  title,  unless  it  be  shown  by  the  fax^  and 
'' circamstances  of  the  sale  that  the  vendor  did  not  intend  to 
"  assert  ownership,  but  only  to  transfer  such  interest  as  he  might 
"  have  in  the  chattels  sold." 

In  Bell  on  SeJe,  the  doctrine  is  thus  laid  down : — ''  As  no  man 
"  can  justly  sell  anything  without  having  a  full  title  of  owner- 
"  ship,  or  at  least  a  right  to  dispose  of  the  subject  which  he  sells, 
"  he,  by  the  act  of  selling,  gives  an  implied  assurance  to  the  buyer 
"  that  he  holds  such  powers  as  effectually  to  make  the  transfer 
"  to  him." 

The  question  therefore  narrows  itself  to  this,  does  the 
auctioneer  personally  contract  that  his  employer's  title  is  good  ? 

The  question  has  never  arisen  for  decision  in  a  Scotch  case, 
but  there  are  a  series  of  tlnglish  cases  bearing  upon  the  point, 
the  most  important  of  which  are  the  well-known  cases  of 
Bagudy  v.  Hawley,  KR.  2  C.P.  625,  36  L.  J.  C.P.  328 ;  Chapman 
V.  SpiUer,  14  Q.B,  621 ;  Mcydey  v.  Attenborough,  3  Exch.  600, 
18  L.J.  Ex.  151 ;  Wodfe  v.  Home,  36  L.J.,  2  Q.B.  355. 

A  case  more  directly  in  point,  though  not  of  such  high 
authority,  being  a  Divisional  Court  judgment  in  an  appeal  from 
a  County  Court,  is  that  of  Wood  v.  Baoder  and  Others,  19th  June, 
1883,  49  Law  Times  45.  In  that  case  an  auctioneer  sold  by 
auction,  advertised  as  under  a  bill  of  sale,  "  standing  com,  with 
"  the  straw,"  for  a  principtd  not  disclosed.  The  purchaser  was 
prevented  by  the  landlord  from  taking  away  the  straw,  on  the 
ground  of  an  obligation  on  the  tensmt  to  consume  the  straw  on 
the  farm.  It  was  held  that  the  character  and  extent  of  the 
contract  with  the  purchaser  depended  on  the  conditions  of  sale, 
on  the  statements  of  the  auctioneer,  upon  the  surrounding 
circumstances,  and  upon  the  nature  of  the  subject  matter  of  the 
sale,  and  that  there  was  no  warranty  of  title  in  the  circumstances. 
In  the  course  of  a  lengthy  judgment,  in  which  all  the 
authorities  were  fully  reviewed,  Williams  J.  observed,  "It 
"would  certainly  be  going  too  far  to  say  that  an  auctioneer 
''  selling  without  disclosing  the  name  of  his  principal  makes 
"  himself  a  contracting  party  in  the  same  way  and  to  the  same 
"  extent  that  any  other  agent  acting  for  an  undisclosed  principal 
"  doea  An  auctioneer  sells  not  as  owner  having  a  right  to  sell 
"  by  virtue  of  his  own  right  of  property,  but  as  auctioneer 
"  empowered  and  instructed  by  his  employer  to  sell." 

The  English  decisions  seem  consistent  with  principle;  and  the 
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law  applicable  to  the  relationship  of  principal  and  agent  being 
the  same  in  both  countries,  there  is  nothing  to  prevent  the  Scotch 
lawyer  from  deriving  what  assistance  he  can  from  the  English 
Reports. 

It  is  probable  that,  if  the  question  of  an  auctioneer's  responsi- 
bility in  the  case  supposed  of  an  auctioneer  selling  an  article  to 
which  his  mmamed  employer  had  no  title,  came  up  for  decision 
in  a  Scotch  appeal  in  the  House  of  Lords,  it  would  be  decided  in 
accordance  with  the  principles  on  which  the  English  cases  above 
quoted  have  been  decided. 

The  answer  to  the  question  of  the  auctioneer's  liability 
should  therefore,  it  is  thought,  be  in  the  negative,  on  the 
ground  that,  as  the  auctioneer  intimates  plainly  that  he  does  not 
sell  as  owner,  nor  as  having  a  title  in  himself  to  dispose  of  the 
article,  there  is  no  room  for  an  implied  warranty  of  title,  and 
that  though  his  employer  is  bound  in  warrandice,  it  is  not,  in  the 
case  supposed,  matter  of  contract,  either  express  or  by  implication 
between  the  auctioneer  and  the  purchaser,  that  the  seller's 
title  is  good. 


Ifitwratttre. 
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Emden ;  compiled  by  Herbert  Thompson,  M.A.,  LL.M.,  of  the 
Inner  Temple,  Esq.,  Barrister-aMaw,  assisted  by  W.  A.  Brigg, 
M.A.,  LL.M.,  of  the  Inner  Temple,  Esq.,  Barrister-atrLaw. 
London :  William  Clowes  &  Sous,  Limited.     1893.     (158.) 

The  present  volume  of  this  work  has  been  prepared  on  the 
same  lines  as  previous  volumes.  It  purports  to  notice  every  case 
contained  in  the  leading  English  Reports  up  to  1st  December 
last,  and  also  such  cases  as  are  likely  to  be  of  use  to  the  English 
lawyer  which  have  been  reported  in  the  Law  Reports  (Ireland) ; 
the  Court  of  Session  cases  (Scotland);  and  the  Reports  of  the 
Supreme  Courts  of  the  United  States.  As  a  digest  of  English 
cases,  it  may  be  justly  regarded  as  reliable ;  and  it  has  one  other 
recommendation,  it  is  handy  and  inexpensive.  Not  more  than  a 
couple  of  dozen  of  Scotch  decisions  are  noticed — ^some  of  these 
under  the  misleading  heading,  "  Scotch  Law,"  while  they  are  not 
mentioned  in  the  index  at  all. 


Mabbiaoes,  Regular  and  Irregular,  with  Leading  Cases.     By 
au  Advocate.     Glasgow  :  Wm.  Hodge  <fe  Co.     1893.     (28.  6d.) 

The  lawyer  laying  aside  technicality  to  write  ad  uaura 
laicarum  on  a  legal  topic  is  apt,  without  freeing  his  theme  of  its 
native  aridity,  to  deviate  into  exactness  and  prolixity.  These 
tendencies  have  been  happily  avoided  by  the  author  of  this  handy 
volume.     Veiling  his  identity  under  a  generic  pen-name,  he  has 
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taken  his  wig  off  to  speak  not  to  a  legal  but  to  a  popular  audience, 
keeping  the  while  an  especial  eye  on  that  interesting  individual — 
the  person  about  to  marry.  He  (the  last-mentioned  person,  and, 
of  course,  in  such  a  case  embracing  "  she  ")  is  the  recipient  of  so 
many  sage  advices  that  he  may  well  doubt  the  necessity  of 
adding  to  their  number  the  opinion  of  counsel ;  but  if,  notwith- 
standing, he  resolves  on  that  prudent  extension  of  his  antenuptial 
avizanaa,  "  An  Advocate  "  may  be  trusted  to  give  him  all  reason- 
able information  on  the  various  methods  of  committing  effectual 
matrimony,  whether  regularly  or  otherwise.  The  book,  though 
small,  is  full,  summarising  the  law  in  a  manner  as  interesting, 
readable,  and  clear  as  it  is  thorough.  Novelists  who  wish  to 
steer  their  heroines  safe  into  the  haven  of  happy  but  irregular 
union,  plain  men  with  a  preference  for  regularity  but  a  natural 
human  turn  for  the  observation  of  anomalies,  legal  reformers 
panting  for  the  scalps  of  such  doubtful  doctrines  as  subaequente 
copvJ-a  and  per  subsequens  Tnatrimonivmi,  will  find  here  a  trusty 
and  adequate  informant  who  writes  crisply,  brightly,  and  with 
true  literary  point  and  finish. 


The  Law  op  Scjotland  affecting  Trustbbs.  By  A.  J.  P. 
Menzies,  Advocate.  Vol.  L  Edinburgh :  William  Green  & 
Sons.     1893.     (16s.) 

We  have  received  this  volume  just  as  we  are  going  to  press, 
and,  from  a  hasty  perusal  of  it,  we  have  formed  both  a  favourable 
and  unfavourable  opinion  of  it.  The  plan  adopted  in  it  is  that  of 
stating  in  short  sections,  arranged  under  appropriate  chapters, 
the  principles  of  the  law  of  Scotland  affecting  the  different 
branches  of  the  subject  with  which  the  work  professes  to  deal, 
and  these  principles  are  again  illustrated  by  numerous^decisions 
and  authorities.  The  decisions  are  necessarily  not  confined  to 
decisions  of  the  Supreme  Court  of  Scotland ;  but,  in  view  of  the 
fact  that  the  provisions  of  many  English  statutes  are  practically 
identical  with  the  provisions  of  statutes  affecting  Scotland  alone, 
decisions  of  the  English  Courts  aj:^  freely  quoted  as  authorities. 
We  are  assured,  however,  that  care  has  been  taken  to  cite  only 
foreign  cases  where  the  decision  given  is  not  based  on  principles 
which  are  not  recognised  by  the  law  of  Scotland  The  present 
volume  contains  five  chapters,  dealing  respectively  with  the  Nature 
of  Trusteeship,  the  Nomination  of  Trustee,  the  Qualification  of 
Trustees  and  their  Entrance  on  Office,  the  Trustees'  Title,  and  the 
Execution  of  the  Trust.  The  chapters  are  again  subdivided  into 
numerous  heads,  and  the  arrangement  commends  itself  as  con- 
venient and  suited  for  ready  reference. 

While  the  arrangement  of  the  book  is  satisfactory,  we  regret 
that  we  cannot  compliment  the  author  on  the  accuracy  or  elegance 
of  his  style.  Many  of  the  sections  bear  traces  of  hasty  composition, 
and  are  conspicuous  for  their  faulty  construction  and  want  of 

Erecision.  In  the  opening  paragraph  of  the  short  Preface,  we 
ave  a  fair  specimen  of  his  slip-shod  way  of  expressing 
himself.  After  the  quotation  of  a  comment  by  the  late  Lord 
President  as  to  the  unintelligible  ignorance  prevalent  among 
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persons  acting  as  trustees,  and  among  their  law-agents  and 
advisers,  there  occtirs  the  following  sentence: — "The  first 
"attempt,  however  imperfect,  to  deal  fully  with  the  Law  of 
"  Trusteeship  since  Lord  President  Inglis  found  occasion  to  use 
"  these  words,  may  fairly  rely  on  them  to  justify  its  appearance." 
In  no  captious  mood  we  may  also  cite  the  following : — "  Regard- 
"ing  public  trustees,  as  for  instance  trustees  administering  a 
"  charitable  trust,  it  has  been  stated  that  a  distinction  exists  in 
"  law  between  their  liability  and  that  of  a  trustee  in  a  private 
**  trust.  If,  however,  Lord  Watson's  opinion  is  examined  in> 
"conjunction  with  that  of  Lord  Young  in  delivering  the 
"judgment  of  the  Second  Division  of  the  Court  of  Session,  and  to 
"  which  reference  is  made  by  the  former,  it  will  be  seen  that  the 
"distinction  to  be  drawn  is  other  than  that  expressed  above. 
"  The  correct  distinction  is  that,  not  between  classes  of  trustees, 
"  but  between  classes  of  beneficiaries,  between  the  liability  of  the 
"  trustee  to  a  beneficiary  claiming  in  his  private  and  personal 
"  character  in  an  action  for  his  private  interest,  and  the  liability 
"  of  the  same  trustee  to  a  beneficiary  claiming  as  the  member  of 
"a  public  class  and  for  a  class,  not  a  private  interest."  And 
a^ain:  "The  right  of  a  beneficiary  under  a  particular  trust  deed 
"  IS  dependent  on  the  particular  form  of  title  that  the  trustee  may 
"  make  up  under  that  deed,  but  in  so  far  as  the  title  taken  gives 
•*  the  beneficiary  a  right  of  property — a.jvs  in  re — in  any  part  of 
"  the  property,  subject  to  the  trust  deed,  he  is  not,  after  the  com- 
"  pletion  of  that  title,  in  regard  to  that  part  a  beneficiary,  nor  the 
**  trustee  a  trustee."  Bes  ipsa  loquitur.  These  blemishes  not- 
withstanding, the  author  deserves  thanks  for  bringing  within 
the  compass  of  a  handy  volume  what  is  practically  a  oigest  of 
an  important  mass  of  Case  law. 

In.the  appendix  are  printed  the  Trust  Acts  affecting  Scotland, 
and  other  Acts  bearing  on  Trust  law,  annotated  with  reference 
to  the  sections  where  the  clauses  of  these  Acts  are  dealt  with. 
There  is  also  a  Note  on  the  codification  of  Trust  law,  with 
the  full  text  of  "The  Indian  Trusts  Act,  1882,"  which  "it  is 
"believed  is  the  only  attempt  in  our  language  to  codify  a 
"  system  of  Trust  law  almost  identical  with  that  of  Scotland." 
A  copious  index  completes  the  volume,  the  references  being  not 
to  the  pages,  but  to  sections  of  the  book.  The  second  volume, 
which  is  promised  shortly,  will  treat  of  the  Getting  in  of  the 
estate,  the  Investment  of  the  estate,  the  paying  over  of  the 
estate,  Accounting,  and  the  Divestment  of  office  by  the  trustees, 
and  their  Discharge. 


At  Edinburgh,  on  2nd  February,  Mr.  John  Freer,  solicitor, 
and  agent  of  the  Royal  Bank  of  Scotland,  Melrose. 

At  Edinburgh,  on  9th  Februaxy,  Mr.  William  Mann,  S.S.C.,  in 
his  84th  year.     Mr.  Mann,  who  was  a  native  of  Stonehaven,  went 
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early  in  life  to  Edinburgh,  where  he  was  apprenticed  to  what 
was  then  the  firm  of  Hope,  Oliphant,  &  Maelkay,  W.S.  On  the 
death  of  Mr.  Oliphant,  Mr.  Mann  was  assumed  as  the  junior 
partner  of  the  firm,  and  the  death  of  Mr.  James  Hope,  then 
Deputy-Keeper  of  the  Signet,  and  of  Mr.  Robert  Mackay  left 
him,  in  course,  the  senior  partner.  The  firm,  then  known  as 
Hope,  Mann,  &  Kirk,  W.S.,  acted  as  agents  for  a  great  many 
landed  interests  in  Scotland,  and  also,  since  its  inception,  as 
agents  for  the  Caledonian  Railway  Company.  In  this  way  Mr. 
Mann  was  actively  concerned  in  the  promotion  of  the  Company's 
earlier  bills,  and  was  known  among  his  professional  brethren  as 
one  of  the  hardest  working  men  of  his  day.  He  retired  from 
cu^tive  work  only  a  few  years  ago.  He  was  at  one  time  President 
of  the  S.S.C.  Society. 

At  Aberdeen,  on  13th  February,  Mr.  John  Robertson,  advocate, 
aged  75  years.  Mr.  Robertson  was  bom  in  Perth,  and  educated 
at  Marischal  College,  Aberdeen.  He  entered  the  service  of 
Mr.  Clement  Lumsden  in  1844,  and  in  1853  was  assumed  as 
a  partner. 

At  Galashiels,  on  18th  February,  Mr.  Francis  Stewart  Fair- 
bairn,  solicitor,  and  agent  of  the  British  Linen  Company  Bank. 


Pabliambnt  Hotjsb,  Fthrwiry  27^  189S. 
Although  newspaper  reports  form  an  inadequate  and  often  mis- 
leading indication  of  the  nature  and  extent  of  Court  of  Session 
business,  it  could  easily  be  gathered  from  them  during  February 
that  nothing  very  noteworthy  was  occurring.  The  blank  week 
came  upon  us  concurrently  almost  with  the  Home  Rule  Bill  and 
the  translation  to  Westminster  of  a  number  of  our  leading  lights. 
The  dislocation  of  the  rolls  consequent  upon  this  and  upon  an 
unusually  large  number  of  hearings  in  Scotch  appeals  was 
considerable,  but  with  the  return  of  the  migratory  contingent, 
things  are  now  pretty  much  as  they  used  to  be. 

The  post  of  Historiographer  for  Scotland  has  passed  out  of  the 
legal  profession.  While  there  must  be  a  general  approval  of  the 
selection  of  Professor  Masson  for  this,  which  is  probably  the 
highest  literary  distinction  in  Scotland,  his  appointment  is  open 
to  the  criticism  that  great  merits  as  a  biographer  and  litterateur 
do  not  of  themselves  qualify  for  an  honour  which  ought  to  be 
reserved  for  men  who  have  grown  grey  in  historical  and  anti- 
quarian research,  superadded  to  literary  power.  The  mere  literary 
man  is  a  distinct  type  from  the  historical  writer  or 
researcher,  and  he  has  hardly  any  conceivable  claim  to  this 
laureateship  in  history.  Could  anybody  imagine  De  Quincey  or 
Lamb  as  a  historiographer  ?     Professor  Masson  is  really  a  literary 
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man.  He  is  one  of  the  few  whom  London  has  not  absorbed. 
His  life  of  Milton  is  universally  admitted  to  the  standard  rank. 
That  work  may  be  historical  if  history  is  to  be  defined  as  a 
congeries  of  biographies.  Yet  it  goes  against  one's  grain  to  call 
biography  history,  or  a  biographer  a  historiographer.  The  best 
conception  of  the  latter  may  be  got  by  imagining  a  compound  of 
the  historical  elements  of  Sir  Walter  Scott,  John  Hill  Burton,  and 
W.  F.  Skene — all  lawyers.  The  historical  or  antiquarian  element 
must  be  uppermost  Each  of  those  men  had  the  instinct  of 
accuracy ;  the  literary  man  has  not.  Of  course  there  are  exceptions, 
and  Professor  Masson  fortunately  is  one  of  them.  In  the  general 
case,  however,  the  litterateur  is  all  imagination,  heat,  flowers, 
partialitiea  He  has  a  Oarlylean  contempt  for  forms  and 
dry-as-dust  parchments,  which  form  the  A  B  C  of  historical 
composition.  Our  old  Ecclefechan  friend  looked  at  a  charter 
pretty  much  as  a  Chelsea  bargeman  would  look  at  Ecclefechan 
or  Craigenputtock  ;  and  so  we  have  a  Frederick  the  Great  which 
everybody  thinks  it  right  to  read,  but  only  as  a  penance  for 
overdoses  of  Zola  and  the  like.  The  Professor  is  eminently 
Oarlylean,  especially  in  intensity.  But  in  accuracy  he  has  the 
pull  over  his  prototype ;  and  so  we  may  perhaps  hope  that  the 
new  historiographer  will  justify  his  appointment  by  applying  the 
l^al  quality  of  exactness  to  the  elucidation  of  some  period  of  our 
countrjr's  history. 

For  there  are  many  incidents  still  which  perplex  those  who 
explore  the  beaten  track  by  the  aid  of  Tytler  and  Aikman,  and 
even  Burton  alone.  They  could,  I  ima^ne,  be  cleared  up  quite 
well  if  historical  research  were  methodically  done.  Cromwell 
and  his  soldiers  cleared  tons  of  public  muniments  out  of  the 
country,  but  it  is  believed  they  did  not  destroy  them.  Some  of 
them  are  known  to  exist  in  obscurity  at  Oxford  and  in  the  State 
Paper  Office  in  Fetter  Lane,  London — piles  of  documents  relating 
to  Scotch  national  and  family  history  and  particular  localities  in 
Scotland,  of  infinite  interest  to  Scotsmen  who  love  to  reflect  upon 
her  glory  and  respect  every  patch  of  her  soil.  A  historiographer 
might  well  take  up  the  classification  and  editing  of  some  part  of 
this  great  mass.  A  State  department  works  so  much  by  red  tape 
and  ignorantly  that  we  can  hardly  hope  to  have  satisfactory 
educated  results  from  it.  It  may  print  tomes  of  stufi*,  out  of 
which  scholars  may  extract  a  few  stray  gems,  but  how  much 
more  valuable  and  rapid  would  results  be  if  a  historiographer 
were  to  put  himself  at  the  head  of  a  department  of  searchers  and 
editors,  to  be  rewarded  by  the  State  for  endless,  conscientious 
groping  among  mazes  of  family  history  and  State  correspondence 
and  estate  charters.  Even  individual  eflbrt,  well  directed,  could 
accomplish  great  things,  as  Skene's  books  attest.  There  are 
excellent  facilities  offered  in  that  great  storehouse  in  Fetter  Lane 
aforesaid.  1  remember  spending  a  week  there  some  years  ago, 
hunting  for  information  about  the  '15  and  '45,  and  being  agree- 
ably struck  with  the  comfort  with  which  persons  may  rummage 
at  will  through  any  M.S.  within  the  four  walls  of  the  place.    And 
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if  you  want  any  deed  or  letter  copied,  or  a  volume  for  that  matter, 
a  staff  of  lady  clerks  are  glad  to  do  the  work  at  3d.  per  folio. 
The  indices  of  the  unprinted  matter  are  really  very  good,  and 
therefore  you  waste  little  time  in  searching  for  what  may  throw 
light  on  your  special  theme. 

Now,  here  is  a  department  in  which  a  historiographer  might 
shine;  it  is  the  only  appropriate  department  in  which  he  can 
conscientiously  be  brilliant.  Being  an  officer  of  State,  or  at  the 
very  least  an  officer  of  the  household,  he  must  not  be  allowed  to 
regard  the  post  as  superannuation  or  a  pension.  It  ought  to  call 
forth  wise  direction  of,  as  well  as  participation  in,  historical 
research.  Which  research  is  all  the  more  necessary  now  that 
patient  and  thorough  inquirers,  like  Scott  and  Skene,  are  no  more. 
Fitful  efforts  are  barren  of  genuine  permanent  work — or  at  least 
nearly  so.  We  have  a  History  Text  Society,  supported  by, 
amongst  others,  leading  lawjyrera  It  has  done  some  excellent 
work,  but  some  of  its  work  is  not  so  excellent.  In  some  of  its 
recent  editions — I  am  not  going  to  mention  names — there  are 
inexcusable  blunders  even  m  legal  definitions  and  terminology. 
The  Society  seems  to  devote  itself  to  the  editing  of  what  may  be 
regarded  as  "  finds  "  in  old  Scotch  literature  in  the  history  of  a 
locality,  instead  of  laying  down  a  policy  and  following  it  out  in 
regard  to  one  or  other  of  these  departments,  which  are  absolutely 
distinct  and  ought  not  to  be  mixed  up  by  any  body  of  workers. 
Let  them  take  texts  and  stick  to  them. 

Let  us  be  thankful  that  there  are  some  men  in  our  profession 
on  whom  the  honour  which  has  led  to  these  remarks  would 
have  sat  well.  The  names  of  Mackay  and  Skelton  readily  occur 
to  one ;  and  outside  the  profession  Dr.  Anderson  would  certainly 
have  done  the  title  credit.  Besides  the  eminent  men  just  named, 
the  superabundant  mental  enei^  within  these  walls  has  found 
a  vent  in  some  interesting  cognate  paths.  There  are  genealogists 
among  us  like  the  Lyon  King  and  Mr.  H.  J.  Stevenson ;  members 
of  the  W.S.  body,  like  Mr.  M'Gregor  and  Mr.  F.  J.  Orant,  are  not 
far,  if  indeed  at  all,  behind;  so  that  the  taste  for  work  of  this 
class  seems  in  no  danger  of  dying  out. 

I  have  been  led  into  this  dissertation  on  literary  topics  chiefly 
because  of  the  dearth  of  other  news  that  would  entertain  those 
to  whom  these  intermittent  glances  at  Parliament  House  life  are 
of  any  interest.  As  I  have  said,  the  departure  of  our  M.P.s 
seemed  to  dislocate  business  to  some  little  extent.  A  rush  of 
Scoteh  appeals  took  several  others  away  for  a  time ;  and  speak- 
ing generally,  Parliament  House  has  reached  that  dead  level  of 
monotony  which  is  often  experienced  between  seasons.  The 
consequence  will  be  that  during  the  next  fortnight  agents  and 
coimsel  will  be  neither  to  hold  nor  bind.  They  will  want  to 
cramp  life  itself  into  a  little  fortnight  or  three  weeks.  There 
have  been,  and  there  are  to  be  at  the  sittings,  a  good  many  jury 
trials.  The  tendency  of  juries  at  present  is  against  defendera 
That  significant  remark  imports  that  the  doing  of  justice 
between  man  and  man  is  not  a  certainty,  but  an  eccentric 
thing  depending  on  periodic  tendencies  this  way  or  that.     But 
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since  the  days  of  Adam  (I  mean  the  Chief  Commissioner),  it  has 
been  so  in  the  case  of  jury  trials;  and  despite  the  fact  that  juries  are 
now  more  highly  educated  than  they  were  in  the  days  of  George 
Gourley,  who  described  them  as  a  dozen  men  taken  haphazard 
from  the  plough  or  the  counter,  it  is  the  commonest  criticism, 
fully  justified  by  results,  upon  their  verdicts :  you  never  know 
what  a  jury  will  do. 

A  grievance  under  which  the  Scotch  law  officers  have  dis- 
charged their  duties  for  a  century  is  at  last  to  be  remedied, 
but  in  a  way  which  won't  do  them  a  bit  of  good.  A  return 
obtained  last  year  by  a  member  who  interests  himself  in 
this  matter  exhibited  the  swollen  incomes  of  the  English  law 
officers  in  sharp  contrast  to  the  shrunken  earnings  of  their 
Scottish  brethren.  The  Attorney  General  has  a  salary  of  £7000. 
In  1887  and  1888  he  added  to  it  by  fees  for  contentious  business 
not  less  than  £4600  and  £5000.  In  1890  his  fees  dropped  to 
£2179,  and  in  1890  they  did  not  amount  to  more  than  £2782. 
The  Solicitor-General  for  England  does  nearly  as  well.  His 
salary  is  £6000,  but  in  1888  he  all  but  doubled  it,  his  fees  amount- 
ing to  £5000.  That  was  his  best  year.  In  1887  the  fees  yielded 
him  £3770,  in  1889  £2500,  and  in  1890  £2044.  The  Home 
Secretary  was  pointedly  asked  whether  or  not  Sir  Richard 
Webster  was  worth  three  times  as  much  as  Lord  Advocate 
Robertson.  The  salary  of  the  Lord  Advocate  is  £3279,  and  the 
extra  fees  have  never  within  the  last  four  years  brought  his 
official  salary  to  more  than  £3500  except  once,  and  then  the  total 
waa  only  £3916.  The  case  of  the  Scotch  Solicitor-General  is  still 
worse.  His  salary  is  less  than  one-sixth  of  that  enjoyed  by  the. 
like  functionary  in  England.  It  stands  at  the  handsome  figure 
of  £955 !  Once  in  the  last  four  years  the  fees  raised  the  total 
earnings  of  the  office  to  £1416;  in  the  other  three  years  the 
aggregate  income  was  £1215,  £1154,  and  £1109.  The  Irish 
Attorney  (General's  salary  is  £5000,  and  his  fees  have  added 
£989,  £1722,  and  £1181  to  his  income.  The  Solicitor-General 
for  Ireland  receives  £2000  as  salary,  and  his  fees  ranged  from 
£127  in  1887  to  £789  in  1890. 

This  discrepancy  is  to  be  removed,  but  in  a  way  we  did  not 
quite  bamiin  for.  There  has  been  a  levelling  down.  A  Treasury 
minute.  Skied  12th  January  last,  creating  a  permanent  clerical 
staff  for  the  law  officers  of  the  Crown,  has  been  issued.  It  is 
supplementary  to  the  one  dated  the  5th  December,  fixing  the 
future  remuneration  of  the  law  officers  and  limiting  the  business 
in  which  they  may  appear  as  counsel  for  private  clients.  Their 
Lordships  state  in  the  new  minute  that  they  are  aware  that 
references  by  public  departments  to  the  law  officers  have  of  late 
years  become  much  more  frequent,  and  that  the  effect  of  the 
recent  minute  will  no  doubt  be  still  further  to  increase  them. 
They  feel,  therefore,  that  it  has  become  important  to  ensure  a 
complete  record  of  the  opinions  given  by  successive  law  officers, 
and  to  establish  as  far  as  possible  uniformity  of  practice  in  the 
manner  in  which  papers  are  submitted  to  and  dealt  with  by  them. 
B 
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In  these  circumstances  their  Lordships  assent  to  (1)  the  provision 
at  the  Royal  Courts  of  Justice  of  official  accommodation  for 
a  staff  of  four  clerks ;  and  (2)  the  appointment  of  a  permanent 
clerk  at  a  salary  of  £500  a  year ;  a  permanent  clerk  at  a  salary 
of  £300  a  year;  and  to  an  annual  allowance  of  £250  to  the 
Attorney  General,  and  of  £200  to  the  Solicitor-Gteneral  for 
personal  clerks.  The  two  permanent  clerks  are  to  possess  Civil 
Service  certificates,  or  be  qualified  to  take  them,  and  will  be 
appointed  by  the  present  Attorney  General,  while  the  Attorney 
General  for  the  time  being  will  appoint  to  any  vacancy  which 
may  happen  in  either  of  these  clerkships  during  his  tenure  of 
office. 

A  bill,  backed  by  the  Lord  Chancellor,  entitled  "  An  Act  to 
Amend  the  Law  of  Evidence,"  provides  that  every  person  charged 
with  an  offence,  and  the  wife  or  husband,  as  the  case  may  be,  of 
the  person  so  charged,  shall  be  a  competent  witness.  There  is  a 
proviso  that  the  person  so  charged,  or  wife  or  husband,  shall  not 
be  called  as  a  witness  without  the  consent  of  the  accused.  This 
is  a  much-needed  reform,  and  only  one  of  many  which  are 
required  to  improve  the  criminal  code.  When,  for  example,  is 
there  to  be  a  criminal  appeal  court  and  uniformity  of  sentences  ? 


iW«s  from  l^onbon. 

Tm  Tbmplb,  28tk  February,  189S, 
Apropos  of  the  article  in  last  month's  Review  on  imprisonment 
for  debt  in  England,  your  readers  will  have  noticed  that  the 
Lord  Chancellor,  about  a  fortnight  ago,  moved  for  the  appoint- 
ment of  a  Select  Committee,  and  that  the  motion  was  agreed 
to.  In  the  speech  in  which  he  moved  it  he  carefully  avoided 
taking  any  decided  side  upon  the  question ;  but,  after  pointing 
out  the  controversial  points  it  had  become  necessary  to  have 
decided  in  view  of  the  growing  dissatisfaction  with  this  subject, 
he  said  that  if  they  heard  those  who  administer  the  law  and  the 
representatives  of  the  working  classes,  they  would  be  able  to 
collect  a  useful  amount  of  infonnation  likely  to  guide  the 
Legislature  as  to  determining  whether  it  would  abolish  or  modify 
the  present  law. 

Since  last  month,  too,  the  controversy  has  gone  merrily  on  in 
the  lay  newspapers  and  the  organs  of  the  profession,  and  a  good 
deal  of  warm  feeling  is  shown  by  those  who  are  opposed  to  the 
abolition.  There  are  two  points  dwelt  on  by  this  class  of  persons 
— who,  by  the  way,  are  mostly  solicitors,  who  have  more  experience 
in  this  branch  of  the  law  than  barristers — first,  the  point  noticed  in 
the  Review  article  about  a  certain  class  of  debtors  who  are  of  a  rank 
above  the  working  classes  and  even  frequently  of  a  considerable 
social  position ;  and  second,  the  other  point,  also  noticed,  of  the 
desirability  of  relieving  the  smaller  class  of  debtors  from  the 
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perils  to  which  the  present  law  exposes  them,  as  was  done  under 
the  old  Scottish  law. 

As  to  the  first,  a  solicitor  writes  to  the  Law  Times  opposing 
aholition  on  the  ground  that  there  are  scores  of  la,zy  individuals, 
even  in  the  one  County  Court  district  from  which  he  writes, 
who  pose  in  society  as  "  gentlemen,"  who  are  practically  hangers- 
on  to  the  skirts  6i  society,  who  do  no  work  simply  through  being 
either  too  idle  or  too  proud,  and  upon  whom  the  dread  of 
imprisonment  for  contempt  has  a  most  salutary  influence.  Then 
there  are  the  men  who  shield  themselves  under  the  cloak  of  their 
wives,  living  in  decent  houses,  the  furniture  in  which  is  claimed 
by  their  wives,  whose  claims  can  only  be  resisted  by  the 
execation  creditors  at  great  expense,  and  at  the  strong  risk  of 
probable  defeat  in  the  end.  Th^se  gentry  are  living  in  luxury 
and  contract  debts  freely,  but  when  pressed  for  payment  have 
the  audacity  to  proclaim  that  they  have  been  doing  so  without 
a  shilling  of  their  own  in  the  world.  The  writer  is  of  opinion 
that,  if  the  Law  Times  advocates  abolition  in  these  cases,  it  is 
holding  a  brief  for  a  worthless  cause. 

As  to  the  second  point,  the  writer  thinks  exceptions  should 
be  made;  and  he  suggests  that  total  abolition  might  be  granted  in 
the  cases  of  honafiie  working  men,  who  could  be  defined  by  the 
classification  of  them  in  the  Employers  and  Workmen  Act, 
1875. 

The  tally-man  and  the  professional  debt  buyer,  who  buys  up 
tradesmen's  debts  wholesale  with  the  object  of  holding  over  the 
heads  of  his  debtors  the  terror  of  imprisonment,  seem  to  be  the 
chief  offenders  that  are  making  the  Debtors'  Act  objectionable  in 
so  many  quarters.  Hard  cases  are  only  unfortunately  too  easily 
to  be  found,  and  some  of  them  are  as  absurd  as  judgments  as  they 
are  cruel  in  their  effect  upon  the  poor.  Thus  in  one  case  men- 
tioned by  a  JBo€u*d  of  Guardians,  a  man  who  had  been  in  the 
hospital  for  three  weeks  was  discharged  convalescent,  but  still 
quite  unfit  for  work.  On  the  very  day  of  his  discharge  he  was 
arrested  for  non-payment  of  19s.  3d.,  and  was  committed  to  prison 
for  forty  days.  His  wife  had  to  apply  to  the  parish,  and  she 
was  allowed  5s.  a  week  relief  until  her  husband  should  be  s^t  at 
liberty. 

Lord  Herschell  has  made  it  plain  that  the  Government  is  not 
contemplating  any  legislative  efforts  in  the  direction  of  law  reform 
on  a  large  scale,  and  that  the  judges*  report  is  to  be,  what  it  has 
been  too  evident  for  some  time  it  was  likely  to  become,  a  brutuTn 
fvZmen.  To  the  deputation  of  Lancashire  members  of  Parliament 
and  representatives  of  Chambers  of  Commerce  who  came,  intro- 
duced by  Sir  Henry  James,  on  the  old  subject  of  giving  Livcrijool 
and  Manchester  continuous  sittings,  he  said  the  difficulties  in  the 
way  of  legislation  were  as  great  as  ever.  On  this  particular 
subject  he  threw  cold  water,  and  dismissed  them  with  as  much 
gratification  as  they  could  derive  from  the  soothing  statement 
that,  so  far  as  anything  could  be  done  to  improve  the  adminis- 
tration of  justice  without  legislation,  he  should  do  it  with 
pleasure. 
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The  objections  to  the  judges'  arrangement  of  circuits  by  way 
of  new  grouping  are  coming  in  every  day ;  and  individual  judg^, 
like  Mr.  Justice  Day,  are  only  too  glad,  when  the  opportunity  is 
presented  to  them,  as  was  done  at  Leicester  by  the  grand  jury, 
to  disapprove  of  the  new  grouping  proposed.  So  that  it  is  not  at 
all  unlikely  that  the  judges  as  a  body  will  climb  down  before  the 
evidences  of  dissatisfaction  which  they  apparently  are  not  very 
sorry  to  hear,  disclaim  the  responsibility  of  arousing  local  dis- 
satisfaction, and  remit  the  matter  to  the  wisdom  and  courage  of 
the  Legislature.  With  what  prospects  we  have  seen  from  Lord 
Herschell's  statement.  The  judges  report  is  as  though  it  were  not 
Ireland  blocks  the  way,  and  law  reform  has  no  chance  because  it 
is  not  a  party  measure,  not  even  in  the  interests  of  the  working 
man  (at  least,  it  is  not  perceptible  to  the  somewhat  limited  vision 
of  his  professed  friends);  and  even  conspiracy  bills  and  an  abolition 
of  imprisonment  for  debt  bill  have  oetter  chances  of  success 
because  there  is  a  plausibility  in  describing  them  as  of  benefit  to 
the  working  classes. 

As  I  said  last  month,  the  Appeal  Courts  have  been  only  inter- 
mittently at  work,  and  some  of  the  judges  in  the  Common  Law 
Appeid  Court  have  been  sitting  at  Nisi  Prius.  Lord  Justice 
Bowen  is  even  to  go  on  circuit,  it  is  said,  in  March.  The  Courts 
have  not  therefore  been  wholly  closed  since  the  15th  of  this 
month  when  the  circuits  beran,  but  there  has  been  the  usual 
desolation  in  the  corridors.  Five  judges  at  most  have  been  in 
the  Common  Law  Division  since  the  20th,  and  now  we  have  only 
three,  one  of  them  being  in  chambers;  another,  Mr.  Justice 
Hawkins,  who  is  supposed  to  be  trying  the  Hansard  case ;  and 
the  third,  the  Chief  Justice,  who  is  usually  thought  of  as  doing 
very  much  as  he  "  darned  "  pleases.  Mr.  Justice  Wright  is  sitting 
as  additional  Chancery  judge  to  save  expense,  because  the  Govern- 
ment never,  never,  never  will  appoint  any  more  judges  while  the 
present  staff  gets  so  much  and  does  its  work  so  unsatisfactorily. 
B\it  to  return  to  the  circuits.  As  some  judges  get  through  their 
work  in  the  country  they  will  return  to  town  and  take  the  place 
of  those  still  here,  who  in  their  turn  will  also  depart  on 
tour.  This  "popping  in  and  out,"  to  use  the  now  well-known 
phrase  of  the  late  Solicitor-General,  will  go  on  till  the  26th  of 
March. 

The  Hansard  prosecution  case  above  mentioned,  which  is 
being  interrupted  for  the  recovery  of  a  juror  who  was  seized 
with  illness  while  the  trial  was  going  on,  is  remarkable  for 
several  things.  The  first  is  the  appearance,  on  such  a  grave 
criminal  charge,  of  an  ex-Lord  Mayor  of  London  with  another 
member  of  his  family;  next,  for  the  extraordinary  array  of  counsel, 
amongst  whom  is  the  Solicitor-General,  Sir  John  Rigby,  who  is 
serving  his  apprenticeship  in  a  criminal  trial,  and  who  looks,  as  a 
wag  of  the  Courts  put  it,  as  though  he  might  be  thrilled  at  any 
moment  by  the  sudden  ordering  of  the  defendants  off  to  execu- 
tion at  Newgate.  The  interest,  too,  is  enhanced  to  many  at  the 
bar  by  the  fact  that  a  son  of  Sir  Henry  Isaacs  is  well  known  as 
a  junior  rising  into  a  good  practice.     Besides,  hardly  ever  has  a 
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trial,  which  caused  so  much  attention  to  begin  with,  so  suddenly 
gone  off.  The  doors  at  first  used  to  be  besieged ;  but  human 
nature,  unless  sustained  by  the  consciousness  of  support  in  the 
shape  of  a  well-marked  brief,  could  not  endure  the  long  and 
weary  examination  of  financial  witnesses  and  intricate  axscounts. 
Sir  Henry  Hawkins  is  not  remarkable  for  his  patience,  and  he  is 
remarkable  for  a  pleasant  gift  of  cutting  sarcasm,  and  his  lively 
comments  on  the  dulness  and  prolixity  of  the  business  have  been 
the  only  solace  for  the  weary  audience.  When  it  will  be  finished 
nobody  seems  to  know;  the  illness  of  the  juror  has  added  an 
additional  element  of  uncertainity.  The  happening  of  such  an 
event,  which  is  always  a  danger  in  a  protracted  trial,  has  also 
given  rise  to  the  suggestion  that  one  of  the  points  upon  which 
the  jury  laws  ought  to  be  altered  (and  you  are  aware,  I  daresay, 
that  there  is  a  bul  drawn  providing  for  the  payment  of  jurors 
and  for  other  things)  is  that,  as  in  France,  an  sbdditional  juryman 
should  be  sworn  so  as  to  provide  for  such  a  contingency  as  has 
happened  in  this  case. 

Mr.  Commissioner  Kerr  is  a  Scotsman,  with  what  I  suppose 
it  is  permissible  to  say,  a  Scotsman's  strong  opinions,  and  a  belief 
that  those  opinions  express  a  good  deal  more  than  less  of  the 
truth.  He  is  also  the  judge  of  the  City  of  London  Court,  which 
is  the  County  Court  for  the  city,  and  he  has  a  tremendous  mass 
of  business  to  get  through  somehow.  One  of  his  means  of  doing 
so  is  to  steadily  decline  to  take  notes  of  the  evidence  unless  as  to 
matters  upon  which  some  point  of  law  is  specially  raised,  and  the 
request  made  that  he  shall  take  a  note.  Then  he  is  bound  by  law 
to  do  so;  otherwise,  he  has  been  upheld  in  his  refusal  by  a 
Divisional  Court.  To  this  he  holds  fast;  but,  unfortunately,  his 
plan  sometimes  works  hardship  when  a  decision  of  his  is  appealed 
against.  No  note  is  furnished,  and  if  a  shorthand  writer  is  em- 
ployed, the  judges,  in  pursuance  of  their  general  rule,  will  not 
allow  shorthand  notes  as  part  of  the  ordinary  costs  of  the  case. 
Lord  Coleridge,  with  that  incisive  suavity  which  cuts  deep,  has 
held  up  the  Teamed  Commissioner  to— I  won't  say  opprobrium, 
but,  at  anyrate,  not  to  sympathy — and  in  Parliament,  Sir  Charles 
BusHell,  in  reply  to  a  question,  said  that  these  remarks  had  been 
called  to  his  notice,  and  he  would  see  that  the  Lord  Chancellor 
was  made  aware  of  the  report.  It  is  not  the  first  nor  the  second 
time  that  the  Commissioner  has  been  in  this  unpleasant  position. 
But  he  sticks  to  his  guns,  and  affirms  that,  unless  a  shorthand 
writer  is  appointed  to  his  court,  it  will  be  necessary  to  appoint 
four  or  five  judges  to  do  the  work  he  has  to  do.  One  cannot  but 
feel  that  the  Commissioner  after  all  is  not  altogether  out  of  the 
pale  of  humanity  by  his  resolution  to  show  the  waste  of  time  in- 
curred by  judges  taking  their  own  notes,  and  his  insistance  that 
the  proper  way  out  of  the  difficulty  is  to  ^ve  him  an  official 
shorthand  writer.  No  one  who  has  seen  our  judges  taking  notes 
with  blood-chilling  slowness  and  maddening  delay  can  doubt 
that,  as  the  obstinate  Commissioner  asserts,  a  tremendous  waste 
of  time  goes  on  in  the  courts,  ajid  is  one  of  the  causes  which 
make  law  expensive.     Curiously  enough,  an  official  shorthand 
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writer  is  attached  to  both  the  Divorce  and  Admiralty  Courts. 
There  may  be  reasons  for  this  difference,  but  if  there  are  I  cannot 
think  of  them  at  the  present  moment.  Then  there  is  another 
learned  judge  who  has  earned  for  himself  much  notoriety,  for 
many  reasons;  but  he  is  specially  distinguished  for  the  unique 
fact  that  he  has  discharged  his  judicial  duties  for  the  last  three 
or  four  years  without  drawing  any  salary  from  the  London 
County  Council,  which  is  the  public  body  privileged  to  draw 
cheques  for  him  on  that  account  if  he  would  deign  to  ewjceptthem. 
This  refreshingly  original  gentleman  is  Sir  Peter  Edlin,  the 
somewhat  able,  but  much  more  pugnacious,  assistant  chairman 
of  the  Middlesex  sessions.  His  point  is  that  his  present  salary 
of  £1500  is  not  sufficient  remuneration  for  the  work  of  his 
office;  and  there  is  an  opinion  in  the  profession  that,  in  view  of 
the  responsible  duties  he  has  to  perform,  and  especially  of  the 
considerable  additions  that  have  been  made  to  them  of  late,  he  is 
justified  in  maintaining  the  insufficiency  of  that  amount  as 
judicial  salarie!3  go.  The  novelty  of  his  strike  for  higher  pay 
leads  to  the  curious  position  that  he  does  his  work  without  any 
pay  at  all — not  at  all  the  usual  trade-imion  plan.  If  the  London 
County  Council  were  a  body  possessing  a  sense  of  humour,  it 
would  not  be  surprising  that  one  of  these  days  they  should  add 
aji  additional  £600  or  £1000  to  that  pitiful  sum  (from  the  chair- 
man>of -Middlesex-sessions  point  of  view)  of  £1500  in  a  burst  of 
hearty  laughter. 

Meanwhile  the  Law  Times  has  brightened  up  its  otherwise 
by  no  means  dull  columns  by  putting  on  a  "legal  humourist," 
who,  in  a  very  clever  epigram,  remarks  of  the  above  position  that 
it  is  a  striking  example  of  judicial  patriotism  and  self-sacrifice, 
inasmuch  as — 

Commissioner  Kerr  says,  "I  won't  take  notes," 
Whilst  Sir  Peter  protests  that  he  won't  take  gold. 


THE  SALE   OF  GOODS   BILL. 
To  the  Editor^  "  Scottish  Law  Review." 

Sir, — This  bill  has  been  re-introduced,  and  as  Mr.  Richard  Brown 
has  taken  the  opportunity  to  again  circulate  the  paper  by  him  which 
appeared  in  the  June  number  of  your  magazine,  it  seems  proper  that 
some  notice  should  be  taken  of  it. 

1.  I  think  it  unfortunate  that  Mr.  Brown  did  not  explain  that  the 
report  of  the  Faculty  of  Procurators  in  Glasgow  is  one  for  which  he  is  in 
part  responsible.  He  was  a  member  of  the  sub-committee  which  pre- 
pared the  report ;  in  order  to  farther  revise  it,  the  draft,  at  his  instance, 
was  sent  back  for  reconsideration  by  the  Bills  Committee  to  the  sub- 
committee ;  he  approved  of  the  report  being  submitted  to  the  Faculty ; 
he  advocated  its  adoption  in  the  Faculty  and  took  part  ip  having  the 
report  circulated.  I  do  not  found  on  the  fact  that  Mr.  Brown  was 
convener  of  the   sub-committee,   for,  to  a  material   extent,  the  draft 
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report  was  based  on  a  paper  of  my  own,  and  in  that  view  it  is  scarcely 
fair  to  do  so ;  but  on  the  facts  I  have  stated,  I  do  not  think  I  put  the 
matter  too  strongly  when  I  siay  that  Mr.  Brown  showed  a  want  of  loyalty 
to  the  committee  on  which  he  acted  and  to  his  Faculty  in  publishing 
without  previous  communication  his  paper. 

2.  With  regard  to  the  abolition  of  the  Scotch  rule  as  to  the  actio 
quantt  miTioris^  I  think  there  are  two  conclusive  reasons  for  agreeing  to 
that  abolition.  (1)  We  thereby  assimilate  the  law  of  Scotland  to  that  of 
England  and  all  English-speaking  nations.  (2)  All  lawyers  of  mercantile 
experience  know  how  frequently  injustice  is  done  to  buyers  who,  having 
received  inferior  goods,  are  forced  to  pay  the  full  price  for  them  because 
they  have  ignorantly,  carelessly,  or  owing  to  the  exigencies  of  their 
business,  broken  bulk. 

Be  it  remembered  that  this  rule  is  enforced  by  English,  Irish,  colo- 
nial, American,  and,  in  some  cases,  Continental  sellers,  who,  if  buyers, 
would  keep  the  goods  and  claim  damages.  If  in  any  particular  trade 
there  is  special  risk  of  fraud,  the  sellers  in  that  trade  can  by  contract 
make  the  present  rule  of  Scotch  law  a  condition  of  the  sale.  I  agree 
with  Mr.  Brown  in  regretting  that  the  clause  framed  by  the  Bills  Com- 
mittee of  the  Glasgow  Faculty  imposing  a  duty  on  the  buyer  to  give  the 
seller  opportunity  to  examine  into  the  truth  of  alleged  defects  was  not 
adopted  by  the  authors  of  the  bill.  But  the  reason  I  fancy  is  that 
the  clause  is  rejected  as  unnecessary,  as  it  deals  not  so  much  with  a 
rule  of  law  as  with  a  question  of  presumption  arising  on  facts,  which 
presumption  a  Court  would  probably  infer  on  the  lines  stated  in  the 
clause. 

3.  The  chief  object  of  the  paper  seems  to  be  to  recommend  that  the 
English  rule  with  regard  to  conditions  and  warranty  should  be  adopted 
in  Scotland  in  all  questions  arising  under  the  contract  of  sale.  I  take 
leave  to  differ  from  that  recommendation.  The  English  rule  and  the 
Scotch  alike  apply  to  all  mutual  contracts.  I  think  the  English  rule 
artificial.  It  makes  the  right  of  the  party  who  has  broken  a  contract  to 
enforce  that  contract  in  other  respects  depend  on  the  question  whether 
the  breach  is  a  breach  of  a  condition  or  of  a  warranty,  and  the  answer 
to  that  question  depends  frequently  on  the  form  of  words  used  rather 
than  the  importance  of  the  breach  of  contract.  The  English  rule  has 
given  rise  to  much  litigation,  and  has  been  the  subject  of  unfavourable 
comment  by  English  judges.  The  Scotch  rule  is  the  just  and  simple  one 
that  no  party  who  has  broken  a  material  part  of  the  contract  he  seeks 
to  enforce  can  do  so  subject  only  to  equity  in  particular  cases  modifying 
the  rule.  It  has  worked  well  and  given  rise  to  little  or  no  litigation. 
But  so  strongly  do  I  feel  the  expediency  of  assimilating  the  mercantile  law 
of  England  and  Scotland  that  if  the  measure  we  were  considering  was 
one  for  the  codification  of  rules  applicable  to  mutual  contracts  in  general, 
and  if  English  lawyers  declined  to  take  to  the  Scotch  rule,  then  I  would 
accept  the  English.  What,  however,  seems  to  me  in  no  way  called  for 
is  to  adopt  the  worse  rule  for  the  single  contract  of  sale,  while  we  retain 
our  own  rule  in  regard  to  other  mutual  contracts.  To  do  this  is  sure  to 
lead  to  confusion.  It  is  better  to  let  this  particular  difference  remain 
until  the  time  comes  for  codifying  the  law  applicable  to  mutual  contracts 
as  a  whole.  I  see  no  reason  to  fear  that  our  so  retaining  our  own  law 
will  in  any  way  lead  to  confusion  with  regard  to  those  points  of  the 
English  law  which  we  do  adopt. 

4.  While  I  do  not  agree  with  Mr.  Brown's  condemnation  of  a  passage 
in  his  own  report  as  "self-contradictory,"  and  on  the  contrary  think 
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that  passage  accurately  stated  the  law  on  the  point  it  dealt  with,  I  so 
far  agree  in  his  criticism  of  clause  12  (2)  (b)  as  to  think  that  the  words 
*'  reject  the  goods  and  "  should  he  deleted. 

5.  I  pass  over  subsidiary  remarks,  as  I  am  anxious  not  to  occupy 
space,  but  I  cannot  resist  noticing  Mr.  Brown's  condemnation  of  clause  60 
of  the  bill  he  is  considering — a  clause  passed  by  himself.  He  asserts 
that  a  seller  could  not  relevantly  sue  for  the  price  of  goods  which  the 
buyer  might  have  rejected,  but  which  he  has  elected  to  accept  and 
claim  damages  for.  I  should  much  like  to  know  what  remedy  the  seller 
would  have  but  to  sue  for  the  price.  To  my  mind  he  would,  as 
happens  at  present  in  particular  cases,  sue  as  a  matter  of  course  for  the 
price,  and  be  met  by  a  counter  claim  for  damages.  I  am  somewhat 
astonished  that  Mr.  Brown  should  not  only  have  gone  wrong  in  his  paper, 
but  at  an  interval  of  months  hav^  re-circulated  it  with  this  error 
retained. 

I  have  written  frankly  what  I  think  on  this  subject.  I  regret  doing 
so,  because  Mr.  Brown  has  taken  a  real  interest  in  the  bill  which  we  are 
glad  to  recognise.  I  trust  the  fact  that  I  did  not  answer  his  paper  at 
the  time  will  be  accepted  as  sufficient  evidence,  if  any  is  required,  that  I 
had  no  desire  to  enter  into  controversy.  My  reason  for  now  doing  so 
is  stated  at  the  outset. 

J.  A.  S. 
Qlasoow,  February,  1893. 


Glasgow. — Messrs.  Downie  &  Aiton,  writers,  115  St.  Vincent  Street, 
have  assumed  Mr.  William  Aiton,  B.L.  and  law  agent,  into  the  firm. 
Mr.  William  Aiton  has  for  several  years  past  acted  as  conveyancing 
clerk  to  Messrs.  Kidstons,  Watson,  Tumbull,  <&  Co.  The  firm  name  of 
the  new  copartnery  will  be  Downie,  Aiton,  <&  Aiton. 

Mr.  George  Guthrie,  M.A.,  LL.B.,  has  been  assumed  as  a  partner  of 
the  firm  of  Nicolson,  Mac  William,  &  Co.,  writers,  Glasgow.  The  firm 
will  be  carried  on  in  the  same  name. 

The  firms  of  Hotson  <&  Brown,  writers,  and  Mair,  Gemmill,  <&  Hislop, 
writers,  have  been  amalgamated.  The  joint  business  is  to  be  carried  on 
at  162  St.  Vincent  Street  under  the  name  of  Brown,  Mair,  Gemmill,  & 
Hislop. 

Kilmarnock. — Mr.  James  M.  Inglis,  for  many  years  procurator  in 
the  office  of  Messrs.  Borland,  King,  &  Shaw,  writers,  Glasgow,  has 
acquired  and  is  now  carrying  on  the  business  of  the  late  Mr.  George 
Muir,  Kilmarnock. 

Bridge  of  Allan. — Mr.  John  Peat  has  assumed  as  a  partner  Mr. 
Andrew  Main  Wardlaw,  solicitor,  Edinburgh  (from  the  office  of  Messrs. 
Romanes  &  Simson,  W.S.  there).  The  business  will  be  conducted  under 
the  name  of  Peat  &  Wardlaw. 
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THE  HERITABLE  SECURITIES  REALISATION  BILL. 
While  every  year  sees  new  legislative  projects  on  what  we  may 
call  "  the  grand  scale,"  practising  lawyers  have  for  long  wished 
that  Parliament  could  spare  time  to  the  mending  of  some  of  the 
existing  statutes,  and  to  the  creation  of  simpler  modes  of  procedure 
in  various  processes  of  law.  Not  least  of  all  has  the  cumbrous- 
ness  of  Scottish  law  been  felt  in  relation  to  the  steps  which  a 
heritable  creditor  may  take  to  enable  him  to  enter  upon  the 
management  of  a  property  whose  owner  has  failed,  or  is  likely  to 
fail,  in  paying  the  interest  due  under  a  bond  and  disposition  in 
security  which  he  has  granted  to  the  creditor. 

The  present  procedure  available  to  such  a  creditor  is  too  well 
known  to  require  description.  At  the  Glasgow  meeting  of  the 
Incorporated  Law  Society  in  1890  Mr.  J.  F.  Ferguson  read  an 
interesting  paper  on  the  subject  of  the  differences  existing  between 
the  English  and  Scottish  modes  of  assisting  the  creditor  to  make 
the  best  of  a  bad  bargain,  and  suggested,  inter  alia,  that  in  future 
a  bondholder  should,  like  a  mortgagee,  be  entitled  to  foreclose ; 
that,  like  the  mortgagee,  when  in  possession,  short  of  foreclosure, 
he  should  be  able  to  grant  leases ;  and  that  the  process  of  maills 
and  duties  should  be  shortened  so  as  to  more  nearly  resemble  the 
mortgagee's  right  to  appoint  a  receiver.  The  paper  was  one  of 
much  interest;  the  subject  received  the  favourable  considera- 
tion of  the  Society ;  and  the  Society,  we  understand,  is  largely 
responsible  for  the  Bill  to  amend  the  law  relating  to  heritable 
securities  in  Scotland  which  Mr.  Alexander  Cross  has  introduced. 
By  sec.  3  of  the  Bill  it  is  provided  that  in  future  any  bond- 
holder may  bring  an  action  of  maills  and  duties  in  the  short  form 
given  in  a  schedule,  and  shall  require  to  give  notice  of  the  raising 
of  the  action  to  tenants  only  by  a  registered  letter  in  the  form  of 
a  second  schedule,  and  that  from  and  after  the  date  of  receipt  of 
such  notice  the  tenants  shall  be  interpelled  from  making  payment 
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of  the  rents,  to  the  same  effect  as  if  they  had  been  called  as 
defenders  according  to  the  present  practice.  This  would  be  a 
most  satisfactory  and  salutary  improvement. 

It  is  then  provided  (sec  4)  that  any  bondholder  in  possession 
under  decree  of  maills  and  duties  may  lease  the  security  subjects 
for  five  years  or  under,  or  (sec.  6)  may  apply  to  the  Sheriff  for 
warrant  to  lease  for  a  period  exceeding  five,  but  not  exceeding 
nineteen,  years.  No  doubt,  leases  are  granted  at  present  by  bond- 
holders, but  they  are  of  more  than  questionable  validity.  A 
mortgagee  in  England  can  grant  valid  agricultural  and  occupation 
leases  for  any  period  not  exceeding  twenty-one  years,  and  can 
grant  valid  building  leases  for  any  period  not  exceeding  ninety- 
nine  years. 

The  next  sections  are  the  most  important  in  the  Bill,  and  may 
be  quoted  in  full : — 

6.  Any  bondholder  who  has  exposed  for  sale  under  his  bond  the 
subjects  comprised  in  his  bond,  at  a  price  not  exceeding  the  amoimt  due 
under  the  said  bond  and  under  any  prior  bond  (exclusive  of  the  expenses 
attending  the  exposure  or  prior  exposures),  or  at  any  lower  price,  and 
has  failed  to  find  a  purchaser,  may  apply  to  the  sheriff  ^or  an  order,  in 
the  terms  of  schedule  (C.)  hereto  annexed ;  and  the  sheriff  may,  after 
such  intimation  and  inquiry  as  he  may  see  fit,  grant  such  application 
and  issue  an  order  in  said  terms,  or  otherwise  he  may  appoint  the  said 
subjects  to  be  re-exposed  for  sale  at  a  price  fixed  by  him,  and  in  that 
event  the  said  bondholder  shall  have  right  to  bid  for  and  purchase  said 
subjects  at  such  sale  ;  and  if  the  said  bondholder  does  so  piu-chase,  then 
the  sheriff  shall  issue  an  order  in  the  form  aforesaid  finding  the  bond- 
holder has  right  to  and  is  vested  in  the  said  subjects  as  absolute 
proprietor  thereof,  and  such  order  shall  have  the  same  effect  as  a 
disposition  by  a  bondholder  to  a  purchaser  according  to  the  present  law 
and  practice,  and  may  be  recorded  in  the  appropriate  register  of  sasines, 
with  a  warrant  thereon  in  favour  of  the  said  bondholder. 

7.  Upon  such  order  being  issued  and  upon  consignation  of  the  surplus 
of  the  price,  if  any  be,  in  terms  of  the  Titles  to  Lands  Consolidation 
(Scotland)  Act,  1868,  or  upon  the  execution  and  recording  of  a  certificate 
of  no  surplus,  in  terms  of  the  Conveyancing  (Scotland),  Act,  1874,  the 
title  of  the  bondholder  to  the  subjects  shall  be  absolute  and  irredeemable, 
and  the  subjects  shall  be  completely  disencumbered  of  all  securities  and 
diligences  posterior  to  the  security  of  such  bondholder  as  well  as  of  the 
security  and  diligence  of  such  bondholder  himself.  Provided  always 
that  the  personal  obligation  of  the  debtor  shall  be  reserved  in  full  force 
and  effect  so  far  as  not  extinguished  by  the  price  at  which  the  subjects 
have  been  acquired. 

We  cannot  say  we  entirely  like  the  alternative  procedure 
open  to  the  Sheriff;  in  nine  cases  out  of  ten  the  Sheriff  would 
prefer  to  order  a  re-exposure.  Mr.  Ferguson's  paper  proposed  a 
procedure  more  analogous  to  that  of  England,  viz.,  that  the  Court 
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shouid  fix  a  reasonable  time  within  which  the  debtor  might  pay- 
up  his  debt,  and  if  he  failed  to  do  so,  the  Court  should  at  once 
pronounce  a  decree  of  foreclosure  whereby  the  bondholder  should 
become  absolutely  proprietor  of  the  security  subjects.  This  is 
more  simple.  Mr.  Ferguson  also  proposed  that  the  bondholder,  by 
taking  decree  of  foreclosure,  should  give  up  all  right  of  action 
against  the  debtor  on  the  personal  obligations :  the  Bill  retains 
the  personal  obligation,  so  that  apparently  the  foreclosing  creditor 
is  both  to  eat  his  cake  and  have  it.  We  do  not  like  thia  Presum- 
ably the  creditor  forecloses  because  he  thinks  he  can  make  more 
of  the  property  than  the  debtor  can ;  he  is  (it  may  be  not  always, 
but  certainly  sometimes)  getting  subjects  of  considerable  value, 
and  we  would  incline  towards  the  restoration  of  the  original 
proposal.  The  matter  is  one,  however,  on  which  the  various 
Faculties  might  express  their  opinions. 

The  remaining  clauses  deal  with  the  indefeasible  title  of  the 
bondholder  who  forecloses ;  the  power  of  the  Sheriiar  to  grant 
power  to  a  pari  passu  bondholder  to  sell  pari  passu  security 
subjects ;  confer  powers  on  security  holders  under  the  Registra- 
tion of  Leases  Act  identical  with  those  of  ordinary  bondholders, 
and  reserve  all  rights  and  remedies  of  bondholders  which  at 
present  exist.  By  some  oversight  the  word  "Sheriff"  is  not 
declared  to  include  "  Sheriff-Substitute." 

The  above  brief  sketch  of  Mr.  Cross's  Bill  will  show  that  the 
Incorporated  Law  Society  is  not  idle,  and  that  practical  legislation 
for  lawyers  is  actually  before  the  profession  in  Scotland,  and — 
influential  as  it  is — it  will  be  the  profession's  own  fault  if  it  does 
not  induce  the  Scottish  members,  irrespective  of  party,  to  make 
an  effort  to  get  this  useful  measure  through  Parliament  at  an 
early  date. 

SUMMARY  DILIGENCE   ON   BILLS  AND   NOTES. 
The  privilege  of  summary  diligence  on  bills  is  of  such  manifest 
utility  that  it  behoves  all  who  deal  with,  or  give  credit  upon, 
documents  of  this  class  to  see  that  these,  if  possible,  fulfil  the 
conditions  entitling  such  diligence  to  proceed. 

The  privilege  is  of  statutory  creation.  It  was  introduced 
into  the  law  of  Scotland  by  the  Act  1681,  c.  50,  which,  on  the 
preamble  that  it  was  "  necessary  for  the  flourishing  of  trade  that 
"  bills  or  letters  of  exchange  be  duly  payed  and  have  ready 
"  execution,  conforme  to  the  custome  of  other  parts,"  enacted 
that  a  protest  for  the  non-acceptance  or  non-payment  thereof 
should  be  r^istrable  within  six  months  after  the  date  of  the  bill 
in  the  case  of  non-acceptance,  and  six  months  after  its  falling 
due  in  the  case  of  non-payment,  and  a  warrant  be  obtainable  for 
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diligence  ''sicklike  and  in  the  same  manner  as  upon  registrat 
"  bonds  or  decreets  of  registration  proceeding  upon  consent  of 
"parties."  The  enactment  applied  only  to  "forraign"  bills,  but 
by  subsequent  statutes  the  benefits  of  the  Act  of  1681  were 
extended  to  "inland  bills  and  precepts"  and  promissory  notes. 
The  Bills  of  Exchange  Act  of  1882,  while  codifying  the  law, 
expressly  provided  (sec.  98)  that  nothing  in  the  Act  or  in  any 
repeal  effected  thereby  should  extend  or  restrict  or  in  any  way 
alter  or  affect  the  law  and  practice  in  Scotland  in  r^ard  to 
summary  diligence. 

As  the  law  has  thus,  "  for  the  flourishing  of  trade,"  conferred 
upon  bills  such  peremptory  eflSciency,  so  it  is  very  stringent  and 
exact  in  requiring  a  precise  compliance  with  the  rules  which  it 
has  prescribed.  A  bill,  though  good  in  every  other  respect,  may 
be  bad  for  purposes  of  summary  diligence.  The  following  are 
some  of  the  points  which  the  decisions  on  this  branch  of  the  law 
illustrate : — 

I.  To  entitle  a  hill  to  the  privilege  of  sv/niTnary  diligence 
it  Tfiust  he  duly  aubacrihed, — Signature  by  mark,  whether  in 
presence  of  witnesses  or  not,  will  not  authorise  summary  dili- 
gence. {StewaH  v.  Russell,  1815,  18  F.C.  496,  and  Cockbv/m  v. 
Oihson,  1815, 19  F.C.  47.)  If  the  granter  cannot  write,  the  bill 
may  be  subscribed  for  him  by  a  notary  or  justice  of  the  peace 
before  two  witnesses  in  the  usual  way.  Such  subscription  is 
probative,  and  will  warrant  summary  diligence. 

Signature  by  initials  is  also  insufficient  for  summary  dili- 
gence, as  extrinsic  proof  of  their  authenticity  is  required. 
"  Wherever  there  is  need  of  other  evidence  to  support  the  bill," 
said  Lord  Balgray,  "  summary  diligence  cannot  apply  "  (Munro, 
1820,  Hume,  81). 

An  acceptance  or  endorsation  by  procuration  will  not  warrant 
summary  diligence  except  when  the  procuration  is  notorious 
(Lowson  V.  Mathew,  1823,  2  S.  443).  Where  the  question  regards 
the  d/ravnng  of  a  bill  per  procuration  the  case  is  so  far  different, 
inasmuch  as  the  act  of  acceptance  infers  a  recognition  and  adop- 
tion of  the  principal's  right ;  and  so  (as  in  Mackintosh  v.  Mac- 
donald,  1828,  7  S.  155)  the  acceptor  is  held  barred  from  objecting 
to  diligence  raised  in  the  principal's  name. 

The  signing  of  the  firm  name  by  a  partner  authorises  dili- 
gence against  any  member  of  the  firm,  although  the  name  of  such 
member  does  not  appear  on  the  bill  (WaUace  v.  Plock,  1841, 
3  D.  1047). 

II.  The  hill  must  he  without  alteration  or  vitiation  in 
essential  parts. — ^Thus,  it  has  been  decided  that  an  obvious 
change  in  the  date  from  1  to  8  October  \  and  the  superinduc- 
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tion  or  re-touching  of  a  5  in  the  date  S6th  Decerriber,  it  being 
uncertain  whether  there  had  been  erasure,  made  summary 
diligence  incompetent.  Where  Thomas  Watson,  the  holder  of 
a  bill  endorsed  by  mistake  to  William  Watson,  "gently  obli- 
"terated"  WiUiamfi  and  wrote  above,  to  correct  the  mistake, 
Thomas,  it  was  held  that  summary  diligence  at  the  instance 
of  the  holder  of  the  bill  was  incompetent.  In  another  case, 
where  the  day  of  the  month  was  written  upon  an  erasure  without 
the  knowledge  or  consent  of  parties,  the  bill  was  reduced 
{Armstrong,  1842,  4  D.  1347). 

The  rule  that  erasure  nullifies  is  not  absolute.  Where  the 
bill  on  the  face  of  it  shows  that  the  alteration  has  been  made  or 
assented  to  by  the  parties,  summary  diligence  may  proceed. 
Thus,  in  Sutherland  v.  Morrison,  1823,  2  S.  394,  an  objection  to 
a  bill  that  it  was  vitiated  by  the  date  being  altered  was  held 
irrelevant — the  alteration  having  been  made  by  the  fiw^eptor 
before  acceptance. 

Where  an  inaccuracy  exists  in  a  part  not  material  it  may  be 
corrected.  Thus,  where  designations  (some  of  them  incorrect) 
were  added  to  the  names  of  several  prior  endorsers  after  the  bill 
had  been  handed  by  the  last  indorser  to  the  holder,  it  was  held 
that  this  last  endorser  could  not  object  to  summary  diligence  at 
the  instance  of  the  holder.  The  addition  was  considered  a  mere 
memorandum,  not  aflfecting  the  features  of  the  bill,  or  altering 
anything  contained  in  it,  or  the  parties  signing  it  {Kirig  v. 
Creighton,  1841,  4  D.  62 ;  1843,  2  Bell's  Ap.  81). 

In  Thomson  v.  Bdl,  1850,  12  D.  1184,  it  was  held  that  a  bill 
torn  in  three  pieces  and  pasted  together  again  was  not  a 
document  entitled  to  the  privilege  of  summary  diligence.  As 
connected  with  this  head,  it  may  be  noted  that  care  should 
be  taken  to  preserve  the  bill,  as,  although  diligence  issues  on  the 
protest,  production  of  the  bill  may  be  required  to  support  the 
charge.  Thus,  in  Mui/r  Wood  v.  SibbaJd,  1820,  Hume,  80,  where 
the  bill  had  been  lost  after  the  recording  of  the  protest,  the 
charge  was  suspended. 

m.  Blanks. — ^A  skeleton  bill  when  completed  may  be  the 
foundation  of  summary  diligence ;  but  it  has  to  be  observed  that 
the  repeal  of  section  10  of  the  Mercantile  Law  Amendment  Act  of 
1856  by  the  Bills  of  Exchange  Act  of  1882  does  not  affect  the  pro- 
vision that  summary  diligence  shall  not  be  competent  on  any  bill 
issued  without  a  date.  "  Issue"  has  now  been  defined  by  the  last- 
mentioned  Act  to  mean  "the  first  delivery  of  a  bill  or  note 
"  complete  in  form  to  a  person  who  takes  it  as  a  holder."  The 
definition  of  the  term  was  fully  discussed  in  the  case  of  Cameron 
V.  Morrison,  1869,  7  M.  382,  where  a  bill,  blank  in  date,  was 
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handed  by  an  acceptor  to  the  drawer,  taken  by  the  latter  to  a 
bank,  where  a  date  was  filled  in  by  a  bank  official,  the  bill 
subscribed  by  the  drawer,  and  thereafter  discounted.  It  was 
argued  for  the  acceptor  that  the  bill  was  "issued"  when  it  came 
in  its  accepted  form  into  the  hands  of  the  creditor,  and  that 
having  then  been  without  a  date,  summary  diligence  was 
incompetent;  but  the  majority  of  the  Court  held  that  the  bill 
could  not  be  considered  as  "issued"  before  it  was  drawn,  and 
having  been  dated  before  it  was  drawn  that  it  did  not  fall  with- 
in the  provision  of  the  Mercantile  Law  Amendment  Act  above 
referred  to.  The  Lord  President  (Inglis)  was  of  opinion  that  the 
bill  was  not  "  issued  "  until  it  had  been  filled  up  and  discounted. 

It  has  been  decided  that  where  one  gives  value  for  an  accepted 
bill  not  signed  by  the  drawer,  he  may  insert  his  own  name  as 
drawer  and  use  summary  diligence  (Diaher  v.  Kidd,  1810,  Hume, 
64;  Smith  v.  Taylor,  1824,  2  S.  627.) 

In  the  case  of  Fair  v.  Granstoun,  1801,  Hume,  46,  an  executor 
after  the  death  of  the  drawer  had  signed  a  blank  bill,  not 
containing  the  drawer's  name,  found  in  his  repositories,  and  Lord 
Eskgrove  "  thought  the  bill  a  sufficient  document  of  debt  and 
"  ground  of  action,  but  inclined  to  doubt  whether  it  could  support 
"  a  charge  and  summary  diligence  as  a  bill."  In  the  subsequent 
case  of  M'Bean  v.  M'PhersoTi,  1806,  Hume,  57,  a  bill  had  not  been 
signed  by  the  drawer,  but  bore  his  name  in  gremio  written  with 
his  own  hand.  It  was  observed  from  the  bench  that  the  drawer's 
name  so  written  was  as  good  as  his  signature  at  the  bottom. 
Reference,  however,  to  the  cases  of  A,  v.  B,,  1750,  M.  1442, 
and  GiUeapie,  1831,  10  S.  174,  shows  that  though  a  name  so 
inserted  holograph  has  been  held  "  equal  to  a  subscription,"  yet 
summary  diligence  cannot  proceed,  as  proof  of  holograph  is 
necessary,  and  the  writ  is  not  ex  facie  complete. 

IV.  Title, — A  bill  can  be  protested  only  at  the  instance  of  the 
true  creditor  at  the  time,  and  his  title  must  be  ex  facie  clear. 
Wherever  the  bill  and  relative  documents  presented  as  the 
ground  for  decree  of  registration  are  not  sufficient  of  themselves 
to  support  such  decree,  but  require  something  that  is  extraneous 
and  beyond  to  entitle  them  to  that  effect,  summary  diligence 
is  by  the  very  nature  of  things  incompetent.  Every  link  of  the 
chain  connecting  the  debtor  and  creditor  must  be  complete. 

In  the  case  of  Smith  v.  Selhy,  1829,  7  S.  885,  a  bill  had  been 
granted  to  a  woman  who  afterwards  married.  The  bill  passed 
to  the  husband  jure  Tnariti,  but  was  not  endorsed  by  the  wife. 
The  husband  attempted  to  do  summary  diligence  upon  it  in  his 
own  name,  but  this  was  held  incompetent.  In  disposing  of  the 
case  Lord   Gillies  said,    "By  recording  a  protest  a  fictitious 
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"  decree  is  instantly  obtained  on  the  bill  and  may  be  followed 
"  up  with  summary  diligence.  The  whole  grounds  and  warrants 
"  of  the  diligence  must  be  entire^  and  must  be  apparently  and 
''manifestly  entire.  Where  a  party  protests  in  his  own  name 
"  without  adducing  any  evidence  of  the  fact  on  which  depends 
"  his  right  to  use  the  bill  and  exact  the  debt,  it  is  impossible  to 
"  sanction  his  recourse  to  summary  diligence.'' 

In  the  case  of  Summers  v.  Marianakit  1843,  6  D.  286,  a  bill 
drawn  on  Summers  was  discounted  at  a  bank  in  S.,  and 
not  being  retired  when  it  fell  due,  was  protested  at  the  instance 
of  the  treasurer  of  the  bank.  The  drawer,  having  paid  the 
amount  to  the  bank,  received  the  protest  with  a  receipt  thereon 
for  the  amount  signed  "  Thomas  Tennent,  agent,"  without  speci- 
fying the  name  of  the  bank.  The  drawer  and  his  assignee 
Marianski  attempted  to  proceed  with  summary  diligence  on  the 
protest,  but  it  was  held  incompetent.  Lord  Gillies'  remarks  in 
the  preceding  case  of  Smith  were  quoted  with  approval,  and  it 
was  held  that  as  Tennent's  receipt  did  not  ex  facie  show  for 
whom  he  signed  as  "  agent,"  there  was  not  evidence  to  connect 
the  bank  with  the  chargers,  and  there  thus  being  a  break  in  the 
chain  of  evidence,  that  the  diligence  must  fall. 

The  case  of  Fraaer  v.  Banneinnan,  1853,  15  D.  756,  raised  a 
somewhat  similar  point  A  bill  had  been  endorsed,  "  Pay  to  the 
"  agent  for  the  A.  B.  bank,  Macduif,  or  order,  Alexr.  Lillie,"  and 
was  thereafter  endorsed  by  the  person  who  was  agent,  "  Pay  to 
"the  manager  A.  B.  bank,  Aberdeen,  or  order,  Robert  Adam, 
**  agent"  It  was  held  that  there  was  here  such  a  break  in  the 
chain  of  endorsation  as  to  make  summary  diligence  incompetent 
As  the  bill  and  endorsation  stood,  there  was  nothing  connecting 
the  second  endorsee  with  the  right  of  possession  of  the  document, 
and  consequently  there  was  nothing  capable  of  supplying  the 
requisite  instanca  The  distinction  was  pointed  out  between  the 
competent  form  of  transferring  a  right  to  a  bill  and  the  com- 
petent form  of  effecting  that  transference  in  such  a  way  as  to 
warrant  summary  diligence  at  the  instance  of  the  assignee. 

In  the  case  of  Service  v.  Youngman,  1867,  6  M.  172,  it  was 
held  that  where  a  protest  on  a  bill  endorsed  blank  had  been 
extended  and  recorded  in  the  name  of  A.,  and  on  the  following 
day,  without  any  new  presentment  or  noting,  extended  and 
recorded  in  the  name  of  B.,  summary  diligence  could  not  proceed 
on  the  second  protest  The  case  was,  however,  distinguished  from 
(1)  an  indorsing  of  the  bill  by  the  first  protestor,  a  protesting 
of  new  and  the  following  out  of  diligence  at  the  instance  of  the 
indorsee ;  and  (2)  an  extending  of  the  protest  (without  any  new 
proceeding)  at  the  instance  of  a  party  different  from  that  at 
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whose  instance  the  bill  had  been  noted;  in  which  latter  cases 
Lord  Ormidale  seemed  to  think  that  summary  diligence  might 
proceed  without  objection. 

V.  Protest  and  Begistration. — The  Act  of  1681  prescribes 
that  "  the  protest  shall  be  registrable  within  six  moneths  after  the 
"  date  of  the  bill  in  case  of  non-acceptance,  or  after  the  falling 
"  due  thereof  in  case  of  non-payment." 

In  order  to  preserve  recourse  by  summary  diligence  against 
the  drawer  and  indorsers,  an  accepted  bill  must  be  protested  on 
the  day  it  falls  due ;  but  as  against  the  acceptor,  the  protest  may 
be  taken  at  any  time  within  six  months  after  *'  the  falling  due." 

In  the  case  of  a  bill  payable  at  sight,  and  accepted  by  an 
undated  acceptance,  the  six  months  run  from  the  date  of  the 
bill — the  acceptance  being  presumed  to  be  of  the  same  date  as 
the  bill.  In  the  case  of  a  bill  payable  on  demand,  though  the 
bill  is  exigible  at  its  date,  summary  diligence  is  competent  within 
six  months  after  a  demand  has  actually  been  made,  though  this 
should  be  more  than  six  months  after  the  date  of  the  bill.  This 
was  illustrated  in  the  case  of  Bon  v.  RollOy  1846,  12  D.  1310, 
where  there  was  a  promissory  note  dated  19th  August,  1842, 
payable  on  demand.  Payment  was  asked  on  1st  December,  1843, 
and  a  protest  taken  and  recorded  on  7th  December,  1843.  It 
was  held  that  summary  diligence  was  competent,  as  the  six 
months  were  to  be  counted  from  the  "  falling  due "  of  the  note, 
which  was  the  time  when  payment  was  demanded.  The  same 
principle  was  followed  in  the  subsequent  case  of  APBoatie  v. 
HaUey,  1849,  12  D.  124,  which  was  a  case  of  a  bill  payable  on 
demand. 

The  extended  protest  must  conform  to  the  noting.  In  the 
case  of  iPPherson  v.  Wright,  1885, 12  R.  942,  a  noting  bore  to 
be  on  the  24th  day  of  the  month  (which  was  a  Sunday),  and  the 
protest  bore  to  be  on  the  25th.  It  was  held  that  the  protest  was 
invalid  and  ineffectual  as  a  foundation  of  diligence. 

In  the  pages  of  this  Review  (vii  182)  very  satisfactory 
reasons  have  been  given^-contrary  to  the  opinion  expressed  by 
the  late  Mr.  Thorbum  in  his  Commentary — for  the  competency 
of  summary  diligence  upon  the  tested  certificate  of  protest  by  a 
householder  or  substantial  resident,  introduced  by  section  94  of 
the  Bills  of  Exchange  Act  of  1882,  in  cases  where  the  services  of 
a  notary  caimot  be  obtained.  M.  D. 


RATE  AND  DURATION  OF  ALIMENT  IN 

AFFILIATION  CASES. 

From  the  reports  of  two  cases  (Malcolm  v.  M'Origor  and  Leuchars 

V.  Scott)  contained  in  the  current  volume  of  the  Sheriff  Court 
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Reports,  it  will  be  observed  that  a  conflict  of  opinion  has  arisen 
in  the  Sheriff  Courts  upon  a  point  as  to  the  quantum  of  aliment 
to  be  awarded  against  the  father  of  an  illegitimate  child,  and 
also  as  to  the  period  over  which  aliment  should  run.  Consider- 
ing the  great  number  of  affiliation  cases  passing  through  the 
Courts,  it  is  unfortunate  to  find  opinion  so  directly  opposed  on  a 
matter  affecting  the  rule  to  be  applied  in  such  cases. 

Li  MalcoVm's  case  (9  Sh.Ct.  Rep.  43)  the  pursuer,  who,  along 
with  her  child,  lived  in  Hawick,  raised  an  ax^tion  against  the 
father  in  the  Sheriff  Court  of  Banffshire,  in  which  county  he 
resided,  for  aliment  of  the  child  at  the  rate  allowed  in  Hawick. 
It  was  pleaded  for  the  defender  that  he  was  only  bound  to  pay 
at  the  rate  allowed  in  Banff,  the  county  not  only  of  his  domicile 
but  in  which  the  child  was  begotten  and  born.  The  Banff  rate 
was  admitted  to  be  £1  10s.  a  year  lower  than  that  in  Hawick. 
The  Sheriff-Substitute  (Grant)  allowed  the  rate  current  in 
Hawick  upon  the  ground  that  the  ax^tual  amount  necessary  for 
aliment  had  been  fixed  in  the  different  sheriffdoms  according  to 
the  cost  of  living  at  a  rate  founded  on  the  experience  of  those 
best  in  a  position  to  know,  and  that  therefore  the  Court  at 
Hawick  was  the  proper  judge  of  the  local  rate.  He  considered 
that  the  need  of  the  child  in  the  light  of  its  present  residence 
was  the  first  object  to  be  considered,  and  that  the  mother  was 
entitled  to  live  with  it  where  she  liked,  or,  as  was  more  probable, 
where  she  could  best  earn  a  living.  Against  this  view  it  was 
urged,  in  earnest  and  not  in  jest,  that  it  would  encourage  the 
hapless  mothers  to  pick  and  choose  the  county  where  they  would 
reside,  and  emigrate  to  "  expensive  localities,"  so  as  to  secure  the 
larger  rates;  but  this  fear  Sheriff  Grant  could  not  seriously 
entertain,  and  thought  there  was  a  praxjtical  safeguard  in  the 
fact  that  one-half  of  the  expense  of  upkeep  falls  on  the  mother. 

In  LeucJiars  (9  Sh.Ct.  Rep.  108)  the  view  taken  by  the 
Sheriff-Substitute  (Grahame)  of  Perthshire,  and  the  Sheriff 
(Jameson),  on  appeal,  adhered,  was  the  opposite  of  that  held 
by  Sheriff  Grant.  In  this  case  the  pursuer  and  the  child  lived 
in  Forfarshire,  and  the  defender  was  sued  in  Perthshire,  where 
he  resided.  The  child  was  procreated  and  bom  in  Forfarshire, 
where  the  aliment,  besides  being  higher,  is  allowed  for  thirteen 
years,  or  longer  if  necessary,  instead  of  seven  years  as  in  Perth- 
shire, for  a  male  child.  The  contention  of  parties  was,  generally 
speaking,  the  same  as  in  Malcolm's  case.  It  was  also  pleaded 
for  the  pursuer  that,  looking  to  the  relationship  of  one  Court  to 
another,  no  matter  whether  international  or  provincial,  it  should 
be  held  that,  when  a  child  is  procreated,  bom,  and  alimented 
in  a  particular  county,  the  rate  and  duration  of  aliment  should 
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be  in  accordance  with  the  rules  of  that  county.  The  child 
was  being  kept  and  supported  in  Forfarshire,  and  although 
the  defender  had  removed  into  Perthshire,  yet  he  might  at 
any  time  return  to  Forfarshire.  Sheriff  Grahame  based  his 
judgment  upon  the  case  of  Syws  (after  referred  to),  in  which 
he  considered  the  Perthshire  rates  were  definitely  fixed  at  a 
just  and  sufficient  sum;  and  assuming,  as  he  felt  bound  to  do,  that 
these  rates  were  proper,  he  could  not  see,  in  the  circumstances  of 
the  child's  birth  or  place  of  upkeep,  any  reason  for  yielding  to 
the  Forfarshire  practice.  "  These  circumstances  do  not  give  the 
"  Forfarshire  Sheriff  any  authority  in  the  present  case;  it  is  only 
"  the  Perthshire  Sheriff  Court  that  can  deal  with  the  pursuer's 
"  claim ;  and  acting  on  the  principle  that  this  Court  is  bound  by 
"  its  own  rules  and  practice,  and  not  by  those  of  the  Court  of  any 
"  neighbouring  county,"  he  allowed  aliment  only  at  the  rates 
and  for  the  period  usual  in  Perthshire.  The  Sheriff-Principal 
(Jameson)  affirmed  his  substitute's  decision,  and  made  a  remark 
from  the  bench  to  the  effect  that  the  point  had  come  before  him 
some  years  ago  in  another  sheriffdom,  and  that  the  conclusion 
he  had  formed  was  that  a  pursuer  is  bound  by  the  rule  in  the 
Court  where  she  seeks  her  remedy.  He  considered  the  "  Court 
"  of  remedy  "  principle  was  applicable  to  such  cases. 

SyTYie  V.  Mcintosh  (not  reported)  was  an  appeal  decided  on 
4th  May,  1887,  by  Lord  Kincaimey,  then  Sheriff  of  Perthshire. 
The  pursuer  sued  the  defender,  a  Perthshire  farmer,  for  aliment 
at  the  rates  allowed  in  Glasgow,  where  she  and  the  child  lived. 
The  paternity  was  denied,  and  upon  that  question  the  appeal  was 
taken.  In  the  note  annexed  to  his  interlocutor  holding  the 
paternity  proved,  Lord  Kincairney  stated — 

I  observe,  what  was  not  noticed  at  the  debate,  that  the  amount 
concluded  for,  and  for  which  the  Sheriff-Substitute  has  decerned, 
exceeds  the  rates  of  aliment  usually  allowed  in  this  Court.  .  .  . 
These  seem  reasonable  enough  rates,  and  are  close,  I  believe,  on  the 
average  of  the  rates  allowed  in  the  various  Sheriff  Courts.  I  see  no 
reason  for  making  any  alteration  in  this  usual  rate.  But  I  think 
it  very  important  that  there  should  be  a  uniform  rate,  and  I  have 
qualified  the  Sheriff-Substitute's  interlocutor  with  the  view  of  bringing 
it  into  accordance  with  the  ordinary  custom.  In  this  case  the  de- 
fender is  in  a  position  of  life  somewhat  above  that  of  defenders  in 
actions  of  filiation  generally,  and,  asouming  his  paternity,  he  certainly 
does  not  deserve  lenient  treatment;  but  I  consider  that  the  aliment 
due  in  a  case  of  filiation  is  just  a  debt  the  amount  of  which  cannot 
logically  be  affected  by  the  position  of  either  party,  and  I  think  that 
this  is  the  view  which  is  now  usually  accepted  (Fraser  on  Parent  and 
Child,  p.  126).  I  believe  it  has  been  the  practice  in  this  Court 
to  take  account  of  the  superior  position  or  wealth  of  the  defender  in 
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fixing  the  rate  of  aliment;  but  it  appears  to  me  to  be  contrary  to 
sound  legal  principle  to  do  so.  I  do  not  venture  to  say  that  the  rate 
of  aliment  should  be  invariably  the  same  in  all  possible  cases.  It  is 
possible  that  there  may  be  exceptional  cases ;  but  I  think  it  should  be 
adhered  to  as  a  general  rule,  however  able  the  defender  may  be  to  pay 
a  higher  rate. 

Now,  it  will  be  noticed  that  the  question  which  has  been 
raised  in  Malcolm's  and  Leuchara'  cases  was  not  discussed  nor 
even  mentioned  before  Lord  Kincaimey.  It  may  fairly  be 
argued  that  the  point  decided  by  him  was  an  altogether  different 
one,  namely,  that  aliment  is  a  debt  the  amount  of  which  is  not 
affected  by  the  position  in  life  of  the  defender.  Indeed,  his 
lordship  was  merely  giving  effect  to  a  rule  which  had  been  laid 
down  in  previous  cases  a  generation  ago.  On  the  other  hand, 
however,  it  does  not  seem  to  have  occurred  to  his  lordship  to 
have  inquired  into  the  rates  allowed  in  the  sheriffdom  of  the 
pursuer's  residence,  having  satisfied  himself  that  the  rates  in  his 
own  sheriffdom  were  about  the  average  of  those  allowed  else- 
where. No  doubt  an  authoritative  judgment  from  the  Supreme 
Court  will  before  long  set  at  rest  this  unsettled  and  contradictory 
state  of  judicial  opinion  on  a  question  of  frequent  occurrence. 

John  A.  Stewabt. 


THE  JUNIOR  BAR. 
The  following  fragment  of  a  dramatic  cantata  was  found  among 
the  papers  of  the  late  Mr.  Moreton  Black,  advocate.  It  is,  of 
course,  a  mere  outline  of  the  beginning  of  what  could  scarcely 
have  failed  to  be  a  humorous  skit  at  the  expense  of  the  Junior 
Bar.  Evidently  it  was  written  four  or  five  years  ago.  There  is 
no  hint  of  how  the  affair  was  to  end,  but  probably  our  readers 
will  agree  with  us  that  the  amusing  chaff  with  which  the  cantata 
opens  deserves  preservation,  and  will  join  in  the  regret  which  has 
been  expressed  by  ourselves  and  others  for  the  premature  death 
of  the  clever  young  author : — 

GREGG  AND  MACPHERSON :  A  FRAGMENT. 
ScBNB — The  Parliament  Howe, 
Duet. 
The  clock  has  just  struck  three 
And  here  alone  are  we — 
Alone  we  two 
Of  all  the  crew 
Who  walk  here  usually. 

For  they  have  gone  home,  you  see, 
Or  out  to  an  afternoon  tea, 
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And  here  we  pace 
This  grand  old  place, 
Though  the  clock  has  just  struck  three. 

'Tis  true  that  J.  P.  B. 

Is  pleading  before  Lord  Lee, 

But  here  in  the  hall 

There  is  no  one  at  all — 
No  one  but  you  and  me. 

Now,  why  should  these  things  be? 
We  are  not  expecting  a  fee ; 

Yet  here  we  wait 

Though  the  hour  is  late, 
For  the  clock  has  just  struck  three. 

Gregg.   The  hour  is  late,  Macpherson,  yet  you  stay 

And  pace  this  grand  old  floor  with  even  tread, 
And  ever  and  anon  your  anxious  glance 
Is  tum'd  unto  the  door,  as  though  you  look'd 
That  somebody  should  come.     Now,  why  is  this  ? 

Magph.  Allow  me,  if  you  please,  the  privilege 
Of  answering  with  an  interrogative — 
Why  do  you  also  pace  the  grand  old  floor  ? 
Why  do  you  also  turn  enquiring  look 
Unto  the  door,  as  though  expecting  some  one  ? 

Gregg.   I  will  be  frank  with  you,  my  dear  Macpherson : 
I  do  expect  that  some  one  will  appear. 
'Tis  not  an  agent,  brother,  bearing  fees, 
Nor  yet  a  client  seeking  my  advice — 
Such  things  are  not  for  me — it  is  a  lady. 

Macph.  By  all  that's  strange,  I  wait  a  lady  also. 
And  we  are  truly  brothers  in  our  hope. 
I  don't  mind  saying  that  I  love  her  much ; 
And  you 

Gregg.  I  also  passionately  love 

The  lady  I  expect  to  come  anon. 

Maophbrson  (Solo). 
Fve  never  told  her  of  my  love 
Because  I  am  so  poor, 
And  I  must  wait 
Till  kindly  fate 
Shall  sweet  success  secure. 

And  yet  I  love  her,  oh,  so  well ! 
Sometimes  I  nearly  die 

To  think  that  she 

May  love  some  he. 
And  yet  that  he  not  L 
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Yes,  I  must  wait  and  hope  and  pine 
Till  fees  come  pouring  in. 
As  I  hope  they'll  do 
In  a  year  or  two ; 
But  I  wish  they  would  begin, 
Gbbgg.   Your  lot  is  a  sad  one,  old  boy,  and  mine  is  just  as  sad. 
Heigh  ho !     In  about  twenty  years  I  suppose  I  may  be 
able  to  marry.     Twenty  years !     I  shall  be  forty-six  then, 
and  she  will  be  forty-one. 

Macph.  How  curious!  my  beloved  will  also  be  forty-one  in  twenty 
years.     And  I  also  shall  be  forty-six. 

Grbgo.  That  is  what  might  be  called  a  coincidence.  You  and  I, 
to  speak  vulgarly  (which  an  advocate  does  but  rarely,  and 
then  with  difficulty),  are  in  the  same  box. 

Macph.  I'm  afraid  we  are,  and  a  box  on  which  it  is  impossible  to 
strike  a  match.     Have  you  much  business  on  hand  just 
now,  Gregg  1 
Gregg.   No,  no — not  very  much.    And  you  1 
Macph.  Well,  I  have  seen  things  livelier. 
Song  (Grbgg). 
An  advocate's  life  is  a  doleful  existence, 
For  business  is  always  away  in  the  distance, 

And  never  comes  near 

His  soul  to  cheer ; 
And  he  lives  and  dies,  and  when  he  is  dead 
They  write  this  inscription  over  his  head — 

"  Here  lies  Timothy  Gregg, 

"  Who  could  not  work  and  would  not  beg ; 

"  Pause,  consider,  and  pity  him,  please, 

"  His  death  was  caused  by  the  want  of  fees." 
If  multiplepoindings  were  common  as  daisies, 
Life  would  show  more  beautiful  phases ; 

But  healthy  pleas 

Are  like  aloe  trees. 
For  they  bloom  about  once  every  hundredth  year ; 
And  people  will  murmur  over  my  bier — 

"  Here  lies  Timothy  Gregg, 

"  Who  had  no  work  and  who  would  not  beg ; 

''  Pause  and  pity,  and  do  not  scoff, 

"  It  was  lack  of  fees  that  carried  him  off." 
To  me,  so  idle  and  poverty-laden. 
What's  the  good  of  loving  a  maiden  ? 

It  brings  despair 

And  tearing  of  hair. 
I  must  steel  my  heart  and  be  sternly  brave 
Some  day  she'll  read  on  my  lowly  grave — 
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Maoph. 
Gbbgo. 
Both. 


"  Here  lies  Timothy  Gregg, 
"  Who  could  not  work  and  who  would  not  beg ; 
"  Pause,  consider,  and  pity  him,  please, 
"  His  death  was  caused  by  the  want  of  fees." 
Macph.  a  sad  ditty,  Gregg,  but  not  too  doleful  to  be  accurate. 

But,  dear  me !  I  marvel  that  my  lady  love  comes  not. 
Grboo.   And  I  also  am  in  amaze,  for  the  shadows  lengthen,  and 
the  Lord  President's  scarlet  picture   is  but  indistinctly 
discernible  even  from  here. 

DUBT. 

Macph.  I  wonder  that  she  does  not  come, 

My  heart  is  throbbing  with  wild  pulsation. 
Gregg.   I  must  confess  I  marvel  some. 

And  experience  much  the  same  sensation. 

For  she  is  true  and  she  won't  deceive. 

She  would  not  willingly  make  me  grieve. 

No,  no !     I  shall  see  in  a  minute  or  more 

Her  graceful  figure  at  yonder  door. 

And  (though  that  is  quite  another  thing) 

Her  maiden  aunt  she  will  with  her  bring. 

Oh,  yes  !  oh,  yes !  for  propriety's  sake 

Her  maiden  aunt  she  will  with  her  take. 
Macph.  What  shall  I  do  with  the  maiden  aunt  ? 
Gregg.       Take  her  down  to  the  dismal  crypt, 
Macph.  And  leave  her  there  to  quiver  and  pant 
Alone  with  the  Waverley  manuscript. 

Or  lead  her  down  to  the  murky  gloom 

Where  the  mummy  lurks  in  its  painted  tomb. 

Yes,  that's  what  I'll  do  with  the  maiden  aunt : 

Leave  her  there  with  the  stufF'd  litigant, 

While  I  whisper  love  in  my  darling's  ear, 

With  none  but  the  musty  old  books  to  hear. 

The  maiden  aunt  I  will  leave  to  her  doom 

Down  by  the  mummy  in  murky  gloom. 

So  your  inamorata  has  a  maiden  aunt  as  well  as  mine  ? 

Yes.     Curious,  isn't  it? 
Gregg  (looking  off).  But,  I  say,  what's  that?    My  clerk  wants  me. 

By  Jove,  I  wonder  if  by  any  chance  I  am  going  to  make 

some  money.     I'll  be  back  in  a  jiffy.     (Bocit  to  right.) 
Macph.  Eh!     Somebody   wants  to  see  me.      What  a  miracle. 


Gregg. 
Macph. 

Both. 


Gregg. 
Macph< 


I  wonder- 

Enter  Sopht  and  Miss  Grumgriddlb. 
Song  (Sophy). 
Oh  !  what  a  dear,  delightful  old  place ! 

Isn't  it,  auntie,  say  ? 
And  this  is  where,  in  their  wig  and  gown, 
The  advocates  saunter  up  and  down 
Every,  every  day. 


(JSxit  to  left,) 


Digitized  by 


Google 


1881]  THE  JUNIOR  BAH.  91 

And  look  at  the  window  of  painted  glass — 
Look  at  it,  auntie,  pray  ! 

And,  oh,  what  a  quite  too  lovely  floor ; 

The  more  I  see  the  more  I  adore 
Every,  every  way. 
Miss  G.  Now,  my  dear  Sophia,  do  not  prattle  thus. 

Suppose  for  a  moment  some  one  saw  us ; 

If  they  caught  you  jabbering  so 

What  they'd  think  I  do  not  know — 

Ladies'  accents  should  be  low. 
SoPHT.   Don't  make  a  fuss. 
Miss  G.  Well,  I  do  believe,  my  love,  there's  no  one  near ; 

Didn't  some  one  tell  you  he  would  meet  us  here  ? 
More  politeness  might  be  shown 
Than  to  leave  two  girh  alone ; 

Really,  if  I'd  only  known 

Sophy.    Oh,  never  fear. 

There's  really  nothing  to  be  alarm'd  about,  auntie.     Mr. 

Macpherson  said  he  would  meet  us  here  at  three.     He'll 

be  here  immediately,  I  have  no  doubt. 
Miss  G.  Well,  I  must  say  his  unpunctuality  does  not  predispose 

me  in  favour  of  the  young  man.     He  is  a  young  man, 

I  suppose  ? 

Sophy.    Mr.  Gregg  1    Oh,  yes. 

MissG.  Mr.  Gregg  !     Who  is  Mr.  Gregg,  prayl 

Sophy.    Oh,  the  advocate  who  is  going  to  show  us  everything. 

Miss  G.  I  thought  Mr.  Macpherson  was  to  do  that. 

Sophy.    Oh,  did  I  say  bo  7    It  is  this  way,  you  see. 
«♦■*♦« 

Here,  unfortunately,  the  MS.  comes  abruptly  to  an  end,  and  we 
know  no  more  of  the  fortunes  of  Mr.  Gregg  and  Mr.  Macpherson. 


PROFESSIONAL  RECOLLECTIONS. 

7. — Just  in  Time. 

Moral  questions  are  often  mixed  up  with  the  consideration  of 
what  is  lawful  and  expedient  in  the  practice  of  the  legal  profes- 
sion, and  the  mixture  sometimes  makes  it  very  diflScult  ft)r  the 
lawyer  to  restrain  his  proper  zeaJ  for  his  client  within  the 
bounds  which  others  would  set  for  the  regulation  of  his  pro- 
fessional conduct — ^however  these  others  would  regulate  their 
own.  The  case  to  be  stated  in  this  paper  caused  the  writer  a 
good  deal  of  doubt  and  anxiety  at  the  time,  though  nothing  has 
occurred  since  to  suggest  that  the  course  taken  was  open  to 
challenge.  But  then  the  people  who  would  have  wished  to  object 
were  excluded  by  their  own  position  from  anything  but  silent 
protest.    As  they  are  all  dead  the  story  may  now  be  told  without 
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injury  to  them,  and  only  at  the  risk  of  disapprobation  on  the  part 
of  the  more  straitlaeed  of  the  readers  of  these  pages.  This  may 
be  considered  a  fair  risk,  and  is  only  another  to  add  to  the  many 
which  the  practitioner  must  often  run. 

More  than  twenty  years  ago  a  man,  whom  we  shcdl  call 
Bamage,  consulted  my  partner  eux>ut  obtaining  a  divorce  on  the 
ground  of  his  wife's  adultery  with  two  brothers — ^friends  of  his 
own,  and  men  in  a  good  social  and  pecuniary  position.  We  shall 
call  the  brothers  James  and  Robert  Brown.  They  were  both 
married,  and  both  had  lawful  children.  Bamage  was  a  man 
with  a  small  income ;  and  the  presence  in  his  house  of  articles 
which  he  could  not  have  afforded,  for  which  he  had  not  paid, 
and  of  which  his  wife  gave  unsatisfactory  and  conflicting 
a.ccounts,  was  the  first  thing  to  arouse  his  suspicion  of  his  wife's 
conduct.  On  the  occasion  of  her  confinement,  shortly  before  he 
came  to  the  oiffice,  he  obtained  from  his  wife  an  admission  that 
the  child  was  not  his.  She  made  no  objection  to  a  divorce,  and 
took  it  for  granted  that  one  would  be  sought.  The  precognitions 
showed  that  Mrs.  Bamage  had  carried  on  for  years  an  adulterous 
intercourse  with  both  brothers,  both  in  her  own  house  and  at 
places  of  assignation;  but  it  was  not  clear  whether  the  one 
Brown  knew  of  the  other  Brown's  misconduct  during  its 
currency. 

Mrs.  Bamage  had  left  her  husband's  house  before  the  proceed- 
ings commenced,  and  before  the  precognitions  were  completed  it 
was  accidentally  found  that  she  had  committed  adultery  with  a  new 
man,  whom  we  shall  call  Murray.  Bamage  was  now  in  a  position 
to  obtain  divorce  on  the  ground  of  a  threefold  adultery.  His 
health  was  very  poor,  and  he  had  one  child  whose  paternity  was 
not  doubtful,  ana  in  the  prospect  of  his  not  living  to  provide  for 
that  child  it  was  suggested  to  him  that  the  divorce  might  be 
obtained  for  the  adultery  with  Murray  only,  and  the  Browns 
made  to  pay  a  sum  of  damages  as  the  price  of  being  dropped 
from  the  proceedings.  Bamage  adopted  the  suggestion,  and 
negotiations  were  opened  with  the  Browns,  into  which  they 
entered  very  promptly.  The  Browns  were  partners  in  business, 
and  their  negotiant  was  their  business  manager,  whom  we  shall 
name  Mr.  Steel.  It  fell  to  the  part  of  the  writer  to  carry  on  the 
negotiation  with  Steel. 

Meantime  the  health  of  Bamage  was  becoming  worse,  and 
his  life  was  not  to  be  counted  on  for  any  length  of .  time.  Steel 
knew  this.  The  summons  had  been  served  on  Murray  and  the 
two  Browns,  and  it  concluded  for  damages  against  the  brothers 
on  the  ground  of  seduction,  and  for  expenses  against  them  and 
Murray.  The  long  vacation  had  all  but  arrived,  and  the  Browns 
and  their  manager  counted  on  it  or  the  death  of  Bamage  to  save 
them  from  a  payment  which  they  dreaded  more  from  its  value 
as  an  admission  of  guilt  than  grudged  for  the  value  of  the 
money,  though  the  sum  was  substantial.  Steel  had  put  off  pay- 
ment from  day  to  day  on  one  pretext  after  another  till  he  was 
told  that  "  to-morrow  "  was  the  last  day  for  amicable  settlement. 
A  "  discharge  "  signed  by  Bamage  was  demanded  by  Steel  in  the 
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belief  that  Bama;^  was  too  ill  to  sign  it,  and  eleven  o'clock  the 
next  day  was  fixed  for  settlement  The  writer  saw  Ramage  (in 
his  bed)  in  the  afternoon  of  the  day  before  "  to-morrow,"  and  got 
his  signature  to  the  discharge,  but  it  was  all  the  poor  fellow 
could  do  to  sign  ii     He  was  lying  of  consumption. 

Next  day  at  eleven  o'clock  Steel  called  with  the  cash  (£1000), 
paid  it  and  got,  and  cfiu^fuUy  examined,  the  receipt.  When  he 
saw  the  signatiu*e  he  asked  how  Ramage  was.  Answer :  ''  He 
"died  early  this  morning."  The  negotiants  stood  looking  at 
each  other  in  silence  for  several  minutes,  and  then  Steel  walked 
out  without  opening  his  lips.  I  never  spoke  to  Steel  again,  but 
for  many  years — ^tifl  he  died — we  bowed  to  each  other  in  quite 
a  friendly  way  every  time  we  met  on  the  street 

Death  gave  the  divorce,  but  Murray  paid  the  expenses  of  the 
action,  which  went  no  further.  Truly  death  cuts  many  knots 
and  solves  many  difficulties. 


Thb  Law  and  Practice  relating  to  Police  Government  in  Burghs 
IN  Scotland,  consisting  of  the  text  of  the  Burgh  Police 
(Scotland)  Act,  1892,  with  Notes  and  B-eferences  to  the 
Decisions  on  corresponding  clauses  in  previous  Statutes  and 
on  similar  provisions  in  English  Statutes.  By  James  Muirhead, 
Member  of  the  Faculty  of  Procurators  in  Glasgow,  late  Clerk 
to  the  Commissioners  of  Police  of  the  Burgh  of  Hillhead. 
Glasgow :  William  Hodge  &  Co.     1893.     (25s.  net.) 

The  Burgh  Police  (Scotland)  Aot,  1892,  with  Notes  thereon 
and  Eeferences  to  Scottish  and  English  Decisions  elucidating 
the  same  and  relative  Statutes,  and  an  Appendix  containing 
the  Schedules  to  the  Act,  Forms  for  carrying  the  Act  into 
operation,  unreported  cases  on  the  Act  of  1862,  and  Opinions 
of  Counsel  on  Acts  referred  to.  By  James  Campbell  Irons, 
M.A.,  S.S.C.,  author  of  "  Manual  of  Police  Law,"  <kc.  Edin- 
bui^h :  WUliam  Green  &  Sons.     1893.     (22s.  net.) 

It  is  seldom  that  two  such  voluminous  prax^tical  treatises  on 
the  sanie  subject  are  published  almost  simultaneously.  The 
magnitude,  however,  of  the  measure  of  local  government  with 
which  they  deal,  the  variety  and  far-reaching  nature  of  its 
provisions,  and  the  many  important  alterations  made  on  the 
existing  law  fully  warrant  the  labour  bestowed  by  both  authors. 
Everyone  interested  in  this  branch  of  law  will  welcome  all  the 
light  that  can  be  thrown  on  an  Act  which  in  many  respects  is 
difficult  of  interpretation.  Both  works  bear  evidence  of  the 
veiy  great  care,  research,  and  ability  of  the  authors  and  of 
their  familiarity  with  the  law  relating  to  burghs. 

While  Mr.  Irons  is  known  by  his  former  Manual  of  Police 
Law  and  Practice,  published  in  1876,  we  venture  to  think  that 
he  will  in  future  be  better  known  by  his  present  treatise,  which 
is  in  every  respect  a  great  advance  on  his  former  rather  meagre 
work.  Although  Mr.  Muirhead  has  not  hitherto  appeared  as  an 
K 


Digitized  by  LjOOQIC 


94  LITERATURE.  [April 

author,  his  practical  experience  as  clerk  to  a  former  important, 
but  now  defunct,  burgh,  and  the  active  interest  he  took  in  the 
consideration  of  the  numerous  editions  of  the  Burgh  Police  Bill 
which  were  submitted  from  time  to  time  to  Paniament,  well 
qualify  him  to  undertake  a  treatise  on  police  law  and  practice. 
Mr.  Irons,  from  his  introduction,  appears  to  have  begun  his 
work  only  after  the  Act  of  last  year  had  been  passed ;  but  Mr. 
Muirhead  tells  us  that,  "  experiencing  the  want  of  a  commentary 
"  containing  the  text  of  the  Act  (referring  to  the  Act  of  1862), 
''with  notes  appended  to  each  section,"  he  some  time  ago 
commenced  the  collection  of  the  necessary  materials  for  the 
preparation  of  such  an  edition  of  the  Act  of  1862,  and  was  only 
prevented  from  carrjdng  this  out  by  the  passing  of  the  1892  Act. 
Notwithstanding  that  Mr.  Irons  was  apparently  last  to  begin  his 
task,  his  work  appears  to  have  been  first  finished,  probably 
because  of  the  delay  caused  by  the  proof  sheets  of  a  large  portion 
of  Mr.  Muirhead's  notes  having  been  submitted  to  a  committee  of 
the  Association  of  Burgh  Officials  in  Scotland  engaged  in  consider- 
ing the  Act  while  the  book  was  in  the  press.  We  think  his 
treatise  will  not  suffer  by  coming  after  that  of  Mr.  Irons,  especially 
as  he  tells  us  that,  to  a  large  extent,  his  views  have  been  con- 
sidered and  criticised  by  the  committee  above  referred  to.  Such 
a  fact  forms  the  strongest  recommendation  of  his  work  to  the 
other  members  of  the  Association  referred  to.  We  propose  to 
look  at  the  two  works  together. 

Mr.  Irons  in  his  introduction  refers  to  the  defects  early 
discovered  in  the  working  of  the  Act  of  1862,  and  to  the  several 
amending  Acts  passed  from  time  to  time,  resulting  in  a  greater 
demand  for  a  new  and  consolidating  measure  of  police  and  public 
health  law.  He  refers  shortly  to  the  most  important  changes 
efiected  by  the  Act,  as  well  as  to  its  many  defects,  and  correctly 
describes  the  new  Act  as  a  great  and  useful  piece  of  legislation, 
which  places  in  the  hands  of  the  administrators  of  our  Scottish 
burghs  powers  more  extensive  than  ever  were  before  entrusted 
to  local  authorities.  He  expresses  the  hope,  in  which  we  all 
join,  that  these  powers  will  be  used  judiciously  and  wisely 
with  a  single  eye  to  the  moral  and  material  welfare  of  the 
communities  affected. 

Mr.  Muirhead  in  his  introduction  gives  a  short,  but  interesting 
sketch  of  the  origin  and  growth  of  the  law  affecting  the  locfiJ 
government  of  urban  towns  and  populous  places,  and  shows  how 
far  the  Scottish  statutes  on  the  subject  were  based  on  the  model 
of  English  Acts,  a  reference  to  which  often  throws  light  on  the 
origin  and  meaning  of  some  obscure  provision  in  the  new  Act. 
His  statement,  under  short  distinct  heads,  of  the  principal 
changes  made  by  the  Act  shows  many  of  its  leading  features. 
He  does  well  to  tender  as  an  advice  to  all  who  have  to  administer 
the  Act  to  study  it  well  and  make  sure  of  the  true  meaning  of  its 
clauses  rather  than  trust  to  first  impressions. 

Both  authors  have  adopted  the  same  method  of  dealing  with 
their  subjects  by  quoting  each  section  and  adding  notes  thereon 
and  references  to  statutes,  decisions  in  the  English  and  Scottish 
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courts,  or  other  anthoritiea  There  is,  however,  a  very  marked 
difference  between  the  two  authors  in  dealing  with  cases  cited  by 
them,  as  Mr.  Irons  frequently  gives  at  ^at  length  the  leading 
opinion  or  opinions  of  the  judges  or  sheriffs,  while  Mr.  Muirhead, 
as  a  rule,  contents  himself  by  stating  shortly  and  concisely  the 
gist  of  the  judgment,  quoting  perhaps  a  sentence  or  so  containing 
the  ground  of  it.  This  partly  accounts  for  the  fact  that,  although 
Mr.  Muirhead's  index  of  the  cases  cited  by  him  extends  over 
28  pages,  as  against  18  in  Mr.  Irons'  work,  Mr.  Muirhead's  book 
is  nearly  300  pages  less  than  Mr.  Irons'. 

Again,  while  Mr.  Irons  quotes  decisions,  he  seems  to  us  to  be 
often  unnecessarily  afraid  to  sum  up  the  result  of  the  law,  and 
to  point  out  clearly  the  effect  of  the  case  on  the  particular  section 
under  consideration,  thus  leaving  the  reader  to  make  the  best  (or 
worst)  he  can  of  the  difficulty.  Further,  in  dealing  with  an 
Act  of  Parliament,  while  Mr.  Irons  not  infrequently  quotes  the 
section  of  the  Act,  Mr.  Muirhead  generally  refers  very  shortly  to 
the  section  and  states  the  substance  of  it 

Both  authors  appear  to  recognise  the  benefit — we  had  almost 
said  the  necessity — of  considering  English  Acts  dealing  with 
analogous  subjects,  along  with  the  decisions  of  the  English 
Courts,  and  references  to  them  have  been  copiously  given.  In 
addition  to  these  Mr.  Muirhead  has  given  very  useful  references 
to  the  sections  in  the  Act  of  1862  corresponding  with,  or  relating 
to,  the  provisions  of  the  new  Act,  a  course  we  think  Mr.  Irons 
might  with  profit  have  adopted. 

In  dealing  with  the  English  authorities,  Mr.  Irons  has  perhaps 
suffered  somewhat  from  the  hurry  with  which  his  book  has  been 

Erepared  in  not  always  bringing  his  authorities  down  to  the 
itest  date.  As  an  instance  of  that,  we  may  refer  to  the  notes 
on  clause  1,  pages  2  and  3  of  his  book,  extending  to  nearly 
a  page  of  print,  discussing  the  question  whether  marginal 
notes  are  to  be  regarded  and  dealt  with  as  part  of  an  Act.  He 
cites  a  number  of  English  cases  on  the  point,  and  quotes  the  con- 
flicting views  expressed  by  some  of  the  judges,  and  then  asks, 
what  IS  the  effect  of  a  marginal  note  where  it  differs  from  the 
section?  as  happens  more  than  once  in  the  Act  of  1892.  Mr. 
Muirhead,  on  the  other  hand,  disposes  of  this  matter  in  less  than 
three  lines,  referring  to  the  most  recent  case  on  the  subject,  in 
which  it  seems  settled  that  marginals  are  not  part  of  an  Act. 

We  think  Mr.  Irons  might  with  advantage  have  frequently 
avoided  needless  repetition  of  references  to  definitions  and  clauses 
and  statements  of  the  same  views,  e.gr.,  in  his  notes  on  each  of 
the  clauses  from  166  to  200,  where  he  has,  in  addition  to  giving  the 
references  to  special  sections  and  definitions,  made  the  following 
remark,  viz. : — "  This  section  does  not  apply  to  railways  or  stations 
"  of  any  railway  company  or  buildings  connected  therewith  other 
"  than  dwelling  houses."  Again,  in  his  notes  to  clauses  434  to 
449  he  practically  repeats  on  each  clause  the  following  note : — 
"  See  sub-head  (2),  section  4,  for  definition  of  '  broker,'  (8) 
"'clerk,'  (16)  'premises,'  see  p.  5,  'person';  section  487,  as  to 
"  imprisonment  on  failure  to  pay  penalty,  sections  500  and  501, 
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"  for  penalty  on  repetition  of  offences  and  power  to  mitigate, 
"  and  section  458  as  to. punishment  of  abettors."  Such  a  method 
of  dealing  with  each  clause  necessarily  increases  the  size  of  the 
work. 

In  Mr.  Irons*  work  the  marginals  are  printed  in  large  letters 
at  the  beginning  of  each  section,  but  on  opening  a  page  it  is  often 
difficult  to  see  what  part  of  the  Act  is  being  dealt  with.  On  the 
other  hand,  Mr.  Muirhead  has  put  the  number  of  the  clause  on 
the  top  of  each  page  and  has  stated  on  the  right  hand  side  of  the 
page  the  subject  being  dealt  with.  In  a  bulky  volume  these  aids 
to  easy  reference  are  of  no  little  value. 

Each  treatise  contains  a  full  general  index,  but  the  style  of 
Mr.  Muirhead's  is  novel  and  ingenious,  while  Mr.  Irons  contents 
himself  with  an  index  framed  in  the  usual  way.  As  a  special 
feature  Mr.  Muirhead,  in  addition  to  an  index  of  the  various 
Acts  of  Parliament  referred  to  in  his  work,  has  given  an  index 
of  the  various  offences  (arran^d  alphabetically  according  to  their 
names),  and  the  penalty  provided  by  the  Act,  with  a  reference  to 
the  page  of  his  work  on  which  the  clause  in  the  Act  dealing 
with  the  offence  will  be  found.  This  latter  index  will  be  of  the 
OT^eatest  value  to  magistrates  and  others  engaged  in  the  work  of 
Police  Courts  in  burghs. 

Both  authors  have  given  in  the  appendix  many  useful  forms 
for  carrying  out  the  Act,  and  Mr.  Muirhead  has  supplied  a  number 
of  forms  of  petitions  which  will  be  necessary  to  put  the  Act  into 
operation  in  burghs,  and  to  put  in  force  the  compulsory  powers  of 
the  Act,  &c. 

It  is  not  possible  within  our  compass  to  deal  with  the  many 
points  of  difference  between  the  two  authors  on  important 
questions  arising  under  the  Act.  We  can  only  urge  the  careful 
study  of  both  views  on  such  questions  in  order  to  arrive  at  a 
sound  conclusion  as  to  which  is  most  reliable. 


John  Inglis,  Lord  Jubtick-Gbnbral:  A  Memoir.     By  James  Crabb 
Watt,  Advocate.     Edinburgh  :  William  Green  &  Sons.     1893. 

(168.) 

To  the  lawyers  of  Scotland,  to  whom  this  book  is  dedicated, 
it  should  be  specially  welcome.  One  and  all  of  them  looked 
upon  Lord  President  Inglis  as  the  embodiment  of  an  ideal  judge, 
exhibiting  alike  a  keen  and  searching  intellect,  rare  judgment, 
unvarying  courtesy,  and  a  high  sense  of  duty.  Many  still  in 
practice  knew  and  met  him  as  the  busy  counsel,  but  to  most  of 
the  present  generation  he  was  known  only  in  his  judicial  capa- 
city and  as  the  dignified  occupant  of  the  President's  chair,  which 
he  so  greatly  adorned  for  well-nigh  a  quarter  of  a  century. 

Devotedly  attached  to  his  profession,  and  engrossed  with  the 
discharge  of  its  arduous  and  exacting  duties,  he  left  himself  little 
time  or  opportunity,  even  if  he  had  the  inclination,  which  he  had 
not,  to  mix  in  public  affairs,  or  be  what  is  popularly  looked  upon 
as  a  public  man.  The  masterly  judgments  which  came  from  his 
pen,  and  which,  for  the  long  period  of  three-and-thirty  years, 
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are  to  be  found  in  the  pages  of  the  Law  Reports,  bear  enduring 
testimony  to  the  powerful  influence  which  he  exercised  on  the 
administration  of  the  law,  and  are  the  best  guarantee  that,  in  his 
official  capacity,  he  will  always  be  remembered  and  loved,  not  by 
the  lawyers  alone,  but  by  the  whole  people  of  Scotland. 

Little,  however,  was  generally  known  of  the  inner  and  un- 
official life  of  the  man^  whose  kind  and  generous  nature  was 
forcibly  portrayed  in  the  discharge  of  his  public  duties.  This 
felt  want  has  in  a  great  measure  been  satisfied  by  Mr.  Crabb 
Watt  in  the  volume  before  us.  The  material  at  Mr.  Watt's 
disposal  for  such  a  purpose  was  scanty  in  the  extreme,  and  while 
he  laboured  under  the  additional  disadvantage  of  not  being  a 
contemporary  of  the  subject  of  his  memoir,  nor  in  a  position  to 
give  us  personal  reminiscences  which  always  lend  a  charm  to  a 
biography,  he  has  produced  a  very  likeable  book,  and  presented 
glimpses  of  the  life  of  the  late  Lord  President,  which  will  be  read 
with  interest  by  the  many  admirers  of  that  great  man.  On  the 
President  8  death  we  took  occasion  to  notice,  at  some  length,  his 
career,  and  we  do  not  therefore  think  it  necessary  here  to  revert 
to  the  incidents  of  his  life.  The  story  of  his  school  days,  of 
his  University  curriculum,  of  his  brilliant  success  at  the  Bar,  of 
his  political  campaigns,  of  the  great  interest  which  he  took  in 
University  reform,  and,  above  all,  of  his  distinguished  career  as  a 
judge  and  Head  of  the  Supreme  Court  of  Scotland  is  effectively 
told  by  Mr.  Watt.  In  the  appendix  are  to  be  found  his  address 
to  the  jury,  as  Dean  of  Faculty,  in  defence  of  Madeleine  Smith,  his 
rectorial  addresses  to  the  Universities  of  Edinburgh,  Glasgow, 
and  Aberdeen,  and  some  of  his  public  speeches. 

The  book,  we  are  sure,  will  be  widely  read,  both  inside  and 
outside  of  professional  circles,  and  we  are  equally  satisfied  that 
it  will  be  much  appreciated. 


Thb  Scibncb  op  Intbrnational  Law.  By  Thomas  Alfred  Walker, 
M.A.,  LL.M.,  of  the  Middle  Temple;  Fellow  and  Lecturer 
of  Peterhouse,  Cambridge.  London  :  Cambridge  University 
Press  Warehouse.     1893.     (ISs.) 

Any  new  treatise  on  the  subject  of  international  law — ^mblic 
international  law,  as  we  are  wont  to  call  it — has  to  justify  its 
existence  by  noveltjr  in  handling  the  not  very  abundant  material 
of  that  branch  of  jurisprudence,  or  by  an  extension  of  research 
into  new  fields.  The  latter  recommendation  is  not  claimed  by 
Mr.  Walker.  Li  his  short  preface  he  says  his  book  "may  be 
"  regarded  as  an  attempt  to  define  in  brief  fashion  the  rightful 
**  position  in  the  field  of  law  of  the  rules  which  regulate  inter- 
*' national  dealings,  and  to  demonstrate  international  law,  the 
''collected  body  of  those  rules,  to  be  something  more  than  a 
"  haphazard  compilation  of  disconnected  case-law — to  be,  in  fact, 
"  capable  of  simple  and  scientific  appreciation." 

With  these  objects  in  view,  the  volume — ^to  the  right  compre- 
hension of  which  the  want  of  a  table  of  contents  is,  however,  a 
hindrance — is  occupied  with  two  theses,  the  one  a  vigorous,  able. 
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and  convincing  refutation,  primarily  in  relation  to  international 
law,  of  Austin's  definition  of  laws  as  commands,  with  sanctions 
annexed,  and  the  establishment  of  a  counter  proposition  that 
international  law,  having  neither  lawgiver  to  command  nor 
sanction  to  enforce  obedience,  yet  exists  and  is  law.  CJonsidered 
from  the  historical,  the  philological,  or  the  customary  point  of 
view,  the  author  shows  that  Austin's  definition  of  law  is  inapt, 
and  he  substitutes  another  to  the  efifect  that  "  a  law  is  a  rule  of 
"  conduct  recognised  as  binding  by  men  as  members  of  a  par- 
"  ticular  body. '  Upon  this  definition,  involving  the  idea  of 
territorial  sovereignty,  it  becomes  possible  to  consider  inter- 
national law  and  municipal  law  as  species  of  the  same  genus, 
the  latter  beinff  "the  rules  of  conduct  by  men  recognised  as 
"  binding  towards  esich  other  as  members  of  the  same  state,"  and 
the  former  the  rules  observed  by  them  as  members  of  different 
states  but  members  of  the  same  international  circle.  Through  a 
novel  and  interesting  discussion  of  these  fundamental  notions 
the  historical  demonstration  of  the  position  is  reached.  This 
consists  of  sketches  of  international  relations  before  Grotius, 
and  an  examination  of  the  system  expounded  by  "  the  father  of 
"  international  law,"  leading  the  reader  to  the  fact  that  the 
modem  science  began  with  the  Peace  of  Westphalia  in  1648. 

The  second  portion  of  the  treatise  is  occupied  by  an  arrange- 
ment of  the  material  of  the  science  under  the  categories  considered 
necessary  or  appropriate  by  the  author.  He  contemplates  inter- 
national law  as  normal  (that  which  holds  in  peace)  and  abnormal 
(that  which  obtains  in  war).  The  doctrines  of  the  formal  equality 
of  states,  of  non-intervention,  and  of  the  co-extension  of  territory 
and  jurisdiction  are  treated  at  length  under  the  former  division, 
and  the  rules  of  war  and  neutrality  under  the  latter. 

The  application  of  the  theory,  spite  of  the  apt  selection  and 
vivid  presentation  of  the  author's  arguments  and  illustrations, 
is  not  so  interesting  or  so  characteristic  of  the  author  as  his 
polemical  enunciation  of  it,  which,  as  argument,  is  logical 
and  convincing,  and,  as  literature,  reaches  a  level  of  force  and 
rhetoric  unusual  in  law  books.  Perhaps  these  high  merits  of 
the  book  may  be  ascribed  to  the  fact  that  the  volume  comprises 
the  subject-matter  of  lectures ;  but  it  is  in  design  rather  than  in 
language  that  the  influence  of  the  audience  is  to  be  felt.  The 
student  will  find  it  easy  to  read,  and  the  leading  principles  so 
correlated  as  to  be  capable  of  ready  retention  in  the  memory  and 
application  to  circumstances;  and  in  the  arrangement  of  the 
subject,  that  in  which  the  author  claims  novelty,  he  has,  in  our 
opinion,  achieved  success.  To  those  who  are  familiar  with  it 
his  treatment  will  be  suggestive,  and  they  may  fill  up  for  them- 
selves the  lacunoB  which  the  author's  modest  appreciation  of  his 
own  learning  and  the  scantiness  of  the  material  may  have  left  in 
the  system.  To  all  who  wish  their  interest  in  the  subject  stimu- 
lated, or  their  acquaintance  with  it  consolidated,  we  can  heartily 
recommend  this  book,  and  its  more  than  500  pages  need  not 
daunt  the  reader,  as  its  print  and  literary  style,  alike  clear,  leave 
the  eyes  and  the  intelligence  no  ground  for  a  plea  of  fatigue. 
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The  '^  auiJiorities  "  are  relegated  to  abundant  notes,  and  for  pur- 
poses of  reference  the*  marginal  rubrics  take  the  place,  to  some 
extent,  of  a  table  of  contents. 


At  Davos  Platz,  Switzerland,  on  12th  March,  Mr.  A.  B, 
Cartwright  Wood,  W.S.,  Edinburgh.  A  native  of  Portobello, 
Mr.  Wood  was  educated  in  Edinburgh,  and  was  apprenticed  with 
Messrs.  Murray,  Beith,  &  Murray,  W.S.  He  started  business  on 
his  own  account  in  1886,  and  had  acquired  a  valuable  connection 
among  the  younger  agents  in  the  west.  His  sterling  qualities 
and  strong  integrity  caused  him  to  be  very  well  liked  by  all  his 
correspondents.  In  Court  of  Session  procedure  Mr.  Wood  had  no 
superiors,  and  his  energy  was  untiring — indeed,  he  fell  a  victim  to 
over-ze€Jous  application  to  business.  In  politics  he  was  a  strong 
Conservative. 

At  Cupar,  on  22nd  March,  Mr.  William  Alexander  Taylor, 
writer.  Mr.  Taylor,  though  preceded  in  seniority  by  Mr.  John 
M.  Douglas,  London  (who  was  admitted  a  procurator  in  1841), 
was  the  oldest  law  agent  practising  in  Fifeshire,  and  was  thus 
regarded  as  the  father  of  the  Fife  oar.  He  began  his  business 
training  in  the  oflBce  of  his  father,  the  late  Mr.  Robert  Taylor. 
On  the  completion  of  his  apprenticeship  to  the  law  he  went  to 
Edinburgh  for  a  few  years,  and  passing  there  as  a  procurator  in 
1844,  he  returned  to  his  native  town,  and  was  assumed  a  partner 
by  his  father.  During  the  half-century  he  was  in  business  in 
(jupar  Mr.  Taylor  held  many  appointments.  When  Mr.  Douglas 
left  Cupar  for  London  in  1875  Mr.  Taylor  was  elected  clerk  to 
the  Madras  Academy  Trustees,  and  on  this  oflBce  merging  a  few 
years  ago  in  the  clerkship  of  the  Cupar  Educational  Trust,  he 
was  continued  in  the  latter  appointment.  The  School  Boards  of 
Cupar,  CoUessie,  Monimail,  and  Kettle  all  employed  Mr.  Taylor 
as  their  clerk,  and  among  other  appointments  held  by  him  were 
the  town  clerkship  of  Leslie,  the  clerkship  to  the  Police  Commis- 
sioners of  Ladybank,  the  coUectorships  of  assessments  for  the 
parish  of  CoUessie  and  for  the  burgh  of  Ladybank,  the  clerkship 
of  the  Cupar  Guildry,  and  the  clerkship  of  the  Trustees  for  the 
Adamson  Hospital,  Ceres.  Mr.  Taylor  took  an  active  interest  in 
the  Cupar  Procurators'  Society,  and  was  Dean  of  the  Faculty  for 
several  years.  He  was  a  cordial  patron  of  the  Duncan  Institute 
and  the  old  Cupar  Library  now  housed  there.  A  lover  of  books 
all  his  life,  he  owned  an  extensive  private  library,  in  which  old 
law  books,  and  scientific,  antiquarian,  and  general  literature 
largely  bulked. 

At  Edinburgh,  on  26th  March,  Mr.  John  Martin,  W.S.,  aged 
eighty-one.  Mr.  Martin  for  the  last  twelve  years  or  so  held  the 
office  of  principal  clerk  of  Session  in  the  Second  Division  of  the 
Court.  His  appointment  was  at  the  time  extremely  popular, 
and  during  his  tenure  of  oflBce  he  was  deservedly  esteemed  by  all 
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who  came  in  contact  with  him.  A  msui  of  few  words,  he  had  a 
fine  old-fashioned  courtesy  of  demeanour  which  was  most  attrac- 
tive. He  performed  his  duties  in  a. quiet,  unostentatious  manner, 
and  yet  with  exemplajry  exactitude,  and  always  met  inquirers 
in  a  friendly  spirit.  For  some  time  past  he  had  been  visibly 
failing  in  bodily  strength,  for  aJthous^h  he  maintained  his  erect- 
ness  of  stature,  there  were  signs  of  feebleness  in  his  gait  which 
.told  their  own  tale,  and  showed  that  the  burden  of  his  fourscore 
years  was  becoming  difficult  to  bear. 


notes  from  (^bhtbmrg^. 

Pabuambnt  Housb,  March  28,  189S. 
It  is  not  always  by  any  means  that  when  Themis  sets  her 
votaries  free  they  find  ttie  elements  propitious.  March  winds 
are  proverbially  keen  and  often  dusty.  Some  of  us  remember 
the  winter  session  ending  even  in  a  snowstorm.  But  this  year 
spring  has  begun  to  show  itself  right  early  in  sunshine,  in  verdure, 
and  in  fiowers.  Little  wonder,  therefore,  that  already  numbers 
of  lawyers  have  betaken  themselves  to  the  country  to  enjoy, 
after  the  fashion  (I  suppose)  of  Cockbum  and  Jefirey  and  many 
more,  the  pure  delights  of  field  and  flood. 

Somehow  it  is  felt  that  the  winter  session  has  not,  in  business 
matters,  answered  the  expectations  formed  of  it  in  October. 
Accidental  circumstances  more  than  lack  of  cases  have  been 
mainly  to  blame  for  this.  Parliament  House  has  seldom  been 
busier  than  it  was  during  last  November  and  December,  but 
after  the  year  came  in  thmgs  changed  entirely, — in  particular, 
proofs  were  phenomenally  few.  One  wonders  whether  the 
departure  of  the  Members  for  London  had  any  effect  in  dis- 
locating business ;  but  it  can  hardly  be  so,  and  I  rather  think 
the  change  was  due  to  that  lull  in  initiating  litigation  which 
usually  takes  place,  and  certainly  did  this  year  take  place,  in  the 
month  of  February. 

Jury  trial  does  not  seem  to  be  in  any  danger  of  extinction, 
albeit  that  most  eminent  lawyers,  with  one  notable  exception — 
the  late  Lord  President — have  looked  upon,  it  unfavourably. 
Chief  Commissioner  (Adam),  inspired  perhaps  by  his  friend 
Erskine,  deified  it,  and  wrote  a  book  about  it,  yet  it  never  fairly 
took  root  in  Scotch  soil.  The  disfavour  with  which  it  is  view^ 
has  not  extended  to  the  litigants  so  much  as  to  lawyers,  very 
few  of  whom  have  a  respectful  word  to  say  for  the  verdicts  of 
juries.  At  the  same  time  the  sittings  afford  infinite  relief  to  the 
Outer  House  rolls.  At  the  present  time  these  rolls  would 
have  been  unduly  burdened  out  for  the  devolution  of  the 
great  mass  of  jury  work  to  the  Divisions  a  fortnight  ago. 
Three  judges  of  the  First  Division,  the  Lord  President,  Lord 
Adeun,  and  Lord  Kinnear,  were  all  employed  in  clearing  the  list 
Only  three  out  of  a  dozen  cases  were  at  all  notable — a  right-of- 
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way  from  Lanark^  in  which  the  landowner  was  successful;  a 
slander  from  Eklinburgh  of  a  particularly  unsavoury  description; 
and  a  railway  accident  case  in  which  ten  doctors  were  examined 
as  skilled  witnesses.  The  other  trials  referred  almost  exclusively 
to  accidents  to  workmen.  This  type  of  case  is  undoubtedly  on 
the  increase,  and  the  new  Employers'  Liability  Bill  will  not 
"  restrict  the  output "  if  it  become  law.  Legal  authorities  are 
not  by  any  means  at  one  in  regard  to  the  expediency  of  the 
extensions  which  the  bill  proposea  There  is  a  perceptible 
inclination  to  make  the  question  a  political  one.  Many  lawyers 
on  the  Government  side  are  disposed  to  emphasise  the  property 
and  class  distinctions  laid  down  by  their  chief.  On  the  other 
hand^  Tories  view  the  proposed  legislation  as  opposed  to  every 
principle  and  precedent  of  justice.  Viewing  the  subject  from  a 
purely  Parliament  House — that  is,  a  mercenary — point  of  view, 
tlie  extension  of  liability  to  employers  of  seamen  will  probably 


advantage  lawyers,  though  it  may  disastrously  affect  the  shipping 
interest  But  (again  speaking  from  the  Parliament  House 
point  of  view)  why  should  lawyers  care  for  the  shipping 
interest?  Has  not  the  shipping  interest  in  Scotland  forsworn 
the  Court  of  Session  ?  Isn  t  it  the  constant  disposition  of  the 
few  firms  of  shipping  lawvers  still  left  with  us  to  have  their 
cases  tried  in  the  Admiralty  Court  in  London?  Why,  then, 
should  care  for  the  shipping  interest  cause  us  a  throb  of  anxiety  ? 

Quite  a  number  of  legal  reforms  are  on  the  tcupis,  Mr.  Shaw 
is  to  be  congratulated  on  the  successful  issue  of  a  movement  for 
holding  weekly  Courts  at  Hawick.  Since  justice  ought  to  be 
brought  to  the  very  doors  of  the  community,  it  was  just  as 
oppressive  to  make  the  suitors  in  that  populous  district  wander 
round  by  Si  BoswelFs  to  Jedburgh  as  to  compel  the  people  of 
Kirkcaldy  to  go  to  Cupar.  Mr.  Shaw  would  earn  the  undying 
gratitude  of  the  profession  if  he  next  applied  his  mind  to  an 
increase  in  the  judicial  staff  of  the  inferior  Courts,  and  the 
supplanting  of  the  great  unpaid  by  trained  lawyers.  But  mean- 
time several  contemplated  reforms  demand  our  attention. 

Li  the  first  place,  the  Bill  which  proposes  the  abolition  of 
hypothec  is  here  viewed  with  mixed  feelings.  As  you  are  aware, 
the  Bill  proposes  to  abolish,  as  from  November,  1893,  the  right 
of  urban  hypothec  in  Scotland,  and  such  other  hypothec  for 
the  rent  of  land  and  buildings  as  still  exists  in  Scotland. 
Sequestrations  are  applied  for  in  the  Small  Debt  Courts  in 
Scotland  for  rent  amounting  to  £25,028  per  annum,  above  £8000 
of  this  being  in  Olas^w.  The  Select  Committee  (Lords)  of  1869 
reported  that  the  witnesses  examined  by  them  stated  that  "  the 
**  existing  law  operates  beneficially,  and  that  its  abolition  would 
"  inflict  serious  hardships  on  the  working  classes  in  towns."  The 
Royal  Commission  of  1865,  which  reported  in  favour  of  the 
principle  of  rural  hypothec,  but  recommended  its  amendment  by 
th^6.ct  of  1867,  stated  in  their  report,  with  reference  to  urban 
h^lpothec,  that  ''  the  rules  of  law  applicable  to  the  two  classes  of 
"  subjects  depend  on  the  same  principles,  and  it  is  probable  that 
"  no  material  alteration  could  be  made  with  reference  to  the  one 
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"without  being  necessarily  followed  by  a  similar  change  with 
"  respect  to  the  other."  '  On  the  other  hand,  Lord  Advocate 
Moncreiff  stated  to  the  Committee  of  1869  that  there  was  a 
strong  desire  in  Scotland  to  maintain  urban  hypothec,  and  Lord 
Advocate  Balfour  stated  to  the  Select  Committee  (Commons)  of 
1882  on  the  Law  of  Distress  that  there  were  no  complaints  in 
Scotland  as  to  urban  hypothec  There  are  many  complaints 
about  the  hardships  sometimes  inflicted  upon  tenants  by  land- 
lords, especially  by  the  rapacious  holders  of  low-class  property, 
which  they  pick  up  very  often  at  nominal  prices.  But  lanalords 
of  urban  property,  as  a  class,  make  very  little  out  of  their 
investments ;  and  if  this  Bill  be  passed,  it  is  almost  certain  that 
rents  in  advance  will  be  demanded  from  the  only  claas  in  whose 
favour  the  measure  is  advocated. 

The  Redemption  of  Casualties  (Scotland)  Bill,  1893,  which 
provides  for  the  compulsory  redemption  of  casualties  of  superiority 
on  terms  of  equitable  compensation  to  the  superior,  is  a  good  one. 
It  has  been  long  felt  that  the  right  of  a  superior  to  demand  a 
casualty  of  relief  or  composition  upon  the  death  of  the  entered 
vassal  tends  to  plsice  undue  restrictions  upon  the  free  transfer  of 
landed  property,  and  to  introduce  an  element  of  friction  into  the 
relations  between  superior  and  vassal.  Accordingly,  the  Con- 
veyancing Act  of  1874  conferred  upon  the  vassal  the  right  to 
redeem  his  casualties  upon  certain  terms,  and  it  was  made  illegal 
in  future  contracts  to  stipulate  for  any  casualty  unless  of  the 
nature  of  a  periodical  fixed  sum.  This  right  of  redemption  in 
favour  of  the  vassal  has  not  been  largely  exercised,  because  the 
terms  provided  by  the  Act  have  been  looked  upon  as  too  favour- 
able to  the  superior. 

The  present  Bill  proposes  to  include  periodical  fixed  pay- 
ments contracted  for  prior  to  the  Conveyancing  Act  of  1874,  but 
to  exclude  similar  payments  contracted  for  under  the  provisions 
of  that  Act.  This  proposal  would  seem  to  require  reconsideration. 
The  Bill  further  gives  a  period  of  five  years  during  which  the 
amount  of  compensation  due  to  the  superior  may  be  settled  by 
agreement,  and,  failing  agreement,  by  petition  to  the  Sheriff;  and 
it  provides  that,  if  no  agreement  be  come  to  or  no  petition 
presented  within  that  time,  the  claim  for  compensation  shall  be 
held  to  be  renounced,  and  be  no  longer  competent. 

There  ought  to  be  effective  remonstrances  in  regard  to  clause 
9.  It  provides  for  an  appeal  from  the  Sherifl^  to  the  Court  of 
Session  where  the  amount  of  the  annual  sum  awarded  exceeds 
£10.  An  appeal  ought  to  be  allowed  in  cases  where  the  annual 
amount  claimed  is  less  than  £10 ;  because  it  is  plain  that  an 
adverse  judgment  of  the  Sheriflf  as  to  title  might  raise  questions 
of  much  greater  importance  than  the  comparatively  small  one  of 
the  amount  of  compensation  due  in  the  particular  case. 

*  Another  valuable  measure  is  the  Heritable  Securities  Realisa- 
tion (Scotland)  Bill,  1893.  The  4th  and  5th  sections  propose 
that  a  bondholder  in  possession,  under  decree  of  maills  and 
duties,  should  be  entitled  to  let  the  subjects  for  five  years  or 
less  without  authority,  and  for  nineteen  years  or  less  with  the 
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authority  of  the  Sheriff.  At  present  he  could  probably  only  let 
for  the  period  of  his  own  possession,  but  upon  this  point  there  is 
no  authority.  Sections  6,  7,  and  8  enact  that  if  a  bondholder 
has  exposed  the  subjects  for  the  amount  in  his  bond  and  under 
any  prior  bond,  or  for  a  less  sum,  and  failed  to  find  a  purchaser, 
he  may  apply  to  the  Sheriff  for  an  order  declaring  him  to  be 
vested  absolutely  at  the  last  upset  price,  and  take  imeftment  as 
owner.  The  Sheriff  may  order  re-exposure;  in  which  case  the 
bondholder  shall  have  right  to  bid  and  purchase,  and  if  he 
purchase,  the  Sheriff's  order  vests  him  absolutely  at  the  purchase 
price.  The  9th  section  displaces  the  acknowledged  grievance  of  a 
pari  passu  bondholder,  which  was  disclosed  in  the  well-known 
case  of  Nicholson* 8  Trvstees,  19  R.  49. 


lUrtes  from  bonbon. 

The  Temple,  28th  March,  1893, 
The  new  arrangement  for  remunerating  the  law  officers  and 
establishing  a  separate  office  with  a  permanent  staff  of  clerks 
is  marked  by  two  very  distinct  features.  The  first  is  that, 
while  it  is  a  desirable  improvement  in  the  public  interest  to 
require  the  law  officers  to  devote  themselves  more  exclusively 
to  the  Government's  work,  yet  this  must  be  paid  for  by  a 
greatly  increased  charge  upon  the  public  funds,  so  much,  indeed, 
it  is  said,  as  £6000  per  annum ;  secondly,  that  the  interests  of 
the  law  officers  hav€  been  very  tenderly  watched  over,  and  the 
utmost  solicitude  shown  that  the  huge  sums  which  they  have 
hitherto  received  shall  be  subject  to  no  curtailment.  For  less  than 
£16,000  a  year  it  seems  no  lawyer,  except  of  an  inferior  type,  could 
be  expected  to  do  the  Government  legal  work.  Under  the  old 
system  the  fees  on  contentious  business,  upon  which  alone  fees 
are  receivable,  came  to  about  £5000.  These  were  paid  at  a  rate 
for  which  there  was  a  maximum  fixed.  Now  this  maximum  is 
abolished,  and  they  are  to  be  such  as,  according  to  the  ordinary 
professional  scale,  would  be  paid  to  "  a  Queen's  Counsel  of  like 
"  standing  in  the  profession,"  by  a  private  client.  This  means 
such  as  would  be  paid  to  Sir  Charles  Russell  and  Sir  John 
Rigby,  who,  it  is  needless  to  say,  are  hardly  ordinary  Queen's 
Counsel.  Moreover,  to  compensate  for  the  withdrawal  of  their 
practice  other  than  in  the  House  of  Lords  and  Privy  Council, 
there  will  be  the  temptation  to  exercise  the  right,  specially 
reserved  in  the  Treeisury  minute,  to  the  very  fullest  extent,  "  of 
"  requiring  a  brief  to  be  sent  to  the  Attorney-General  in  any 
"case  which  he  has  desired  to  conduct  personally."  When -all 
this  is  added  to  the  remunerative  practice  still  allowed  to  the 
law  officers,  it  seems  clear  that  these  fortunate  gentlemen  have 
not  been  required  to  endure  a  very  severe  martyrdom  in  the 
cause  of  their  country. 
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The  new  staff  consists  of  two  permanent  clerks — one  at  £500 
per  annum,  the  other  at  £300.  llie  appointment  has  been  made 
by  the  Attorney-General,  who  has  appomted  his  late  clerk  to  the 
first  post.  In  future  the  Attorney-General  for  the  time  being 
will  appoint  to  any  vacancy.  But  besides  this  the  law  officers 
have  been  granted  a  subsidy  towards  paying  their  personal 
clerks — ^the  Attorney-General,  £250  per  annum;  the  Solicitor- 
General,  £200  per  annum,  on  the  ground  that  their  duties  now 
will  be  to  assist  their  employers  in  doing  Government  and  not 
private  work. 

This  arrangement,  which  is  evidently  a  very  uneconomical 
one,  has  been  made  on  the  basis  of  the  private  incomes  of  Sir 
Charles  Russell  and  Sir  John  RigW,  and  the  advanta^  of  it 
is  discounted  by  the  continuance  of  these  preposterously  lar^e 
payments  for  services  at  a  fancy  price.  In  the  debate  the  old 
areument  which  is  adduced  of  the  necessity  for  paying  the  law 
officers  twice  at  least  the  salary  of  the  Lord  Chancellor,  on  the 
ground  that  they  leave  their  practice  and  yet  get  no  pension, 
was  met  by  Sir  Henry  James.  He  at  least  knows  as  much 
about  the  matter  as  anyone  else,  and  his  opinion  is  that  "  there 
''need  be  no  great  sacrifice  made  on  the  part  of  a  law  officer 
"  by  resigning  his  private  practice,  because  men  like  the  present 
''  Attorney -General  and  the  Solicitor-General,  on  returning  to  the 
"  practice  of  their  profession,  would  be  immediately  retainSl"  Of 
course  they  would.  Sir  Henry  knows  it  from  his  own  experience. 
A  Lord  Chancellor,  besides  his  being  likely  to  be  rather  too  old 
to  do  the  same,  and  having  also  to  consider  the  traditions  of  his 
office  as  a  judge,  may  draw  his  pension  with  a  good  conscience. 
But  really  public  servants  like  the  law  officers  are  costing  the 
country  too  much  when  they  insist  on  £16,000  a  year;  and 
they  might  almost  blush  when  they  think  of  their  colleagues 
who  are  content  with  about  a  third  of  the  amount.  In  what 
way  are  either  Sir  Charles  Russell  or  Sir  John  Rigby  superior 
for  governmental  purposes  to,  say,  Mr.  Asquith  ?  As  a  defender 
of  Sie  Government's  action  he  would  probably  be  superior  to 
either.  And  I  do  not  know  why  he  should  not  be  presumed  to 
be  as  good  a  lawyer  upon  constitutional  questions,  or  upon 
matters  between  the  Government  and  foreign  nations  or  local 
governing  authorities,  as  either  of  his  better-paid  colleagues. 
5f either  Chancery,  nor  the  Divorce  Court,  nor  leadmg  in  libel 
cases,  is  a  specially  suitable  field  for  acquiring  constitutional  or 
international  or  other  lore  of  that  kind  The  same  may  be  said 
of  most  law  officers.  In  fact  there  is  a  good  deal  of  superstition 
in  connection  with  the  whole  business ;  and  we  may  hope  some 
day  new  arrangements  may  be  made  more  in  accordcuice  with 
the  dictum  of  uie  unknown  sage  who  remarked,  with  something 
of  truth,*that  no  man  is  worth  more  than  £2000  a  year.  I  think 
that  was  the  atmouni 

The  debate  was  one  of  the  most  interesting  that  have  taken 
place  in  the  House  during  the  session.  Certein  personal  dis- 
closures accounted  for  this  largely.  For  instance,  Sir  Charles* 
statement  that  he  had  lost  £2000  in  holding  office  for  half  a  year 
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helped  to  fix  whafc  he  estimated  his  professional  income  to  be. 
In  that  time  his  oflBcial  income  had  amounted  to  £6000.  If  he 
had  been  at  private  practice  he  would  have  had  £2000  more. 
Thus  we  have  the  above-mentioned  £16,000  per  annum.  But 
only  think,  as  Ibsen  says,  that  his  clerk  was  expected  te  despise 
£500  a  year  because  his  fees  amounted  te  nearer  £900 !  What 
a  ghastly  contrast  between  these  favourites  of  fortune  and 
the  other  10,000  members  of  the  bar !  It  appears  from  recent 
statistics  that  there  are  about  that  number,  more  or  less.  Is 
there  any  wonder  that  a  hungry  cry  is  going  up  from  this  pining 
and  languishing  crowd  for  tne  annexation  of  that  £500  by  the 
profession  ?  And  yet  what  is  it  amongst  so  many  ?  Besides,  it 
seems  a  civil  service  certificate  must  be  held  by  the  holders  of 
this  office;  and  few  barristers,  I  suppose,  would  be  qualified 
except  those — and  there  are  a  good  few — in  the  civil  service.  It 
has  become  customary  for  civil  servants  to  be  called  to  the 
bar  without  any  intention  of  practising,  but  for  the  purpose  of 
securing  a  qualification,  which  has  still  its  advantages.  But,  in 
the  interests  of  a  profession  fast  going  to  decay,  we  may  hope 
the  Government  will  as  anxiously  wateh  over  the  rank  and  file 
as  they  have  done  over  the  leaders,  and  push  on  their  bill  for 
payment  of  members,  which  will  give  the  bar  those  openings 
which  seem  to  make  America  the  paradise  of  lawyers.  A  Boston 
lawyer  informed  the  writer  that  some  four  or  five  hundred 
lawyers  have  seate  in  Congress,  and  draw  a  salaiy  which  would 
make  three-fourths  of  the  men  at  our  bar  green  with  envy.  H 
the  Governors  of  the  bar — the  titular  description  of  the  benchers 
of  the  four  Inns,  though,  as  the  Law  Times  has  been  showing 
very  strongly,  they  no  more  govern  the  bar  than  they  govern 
the  tides — were  really  representative,  they  would  strengthen  the 
hands  of  the  Government  considerably  in  this  matter,  and  earn 
the  undying  gratitude  of  their  proteges.  But  then,  confessedly, 
they  have  ceased  to  perform  any  useful  functions.  There  are, 
besides,  several  promisii^  fields  in  other  directions  if  we  could 
only  rely  on  them  to  lead  us  on.  For  instance,  why  should  they 
not  make  it  clear  to  the  Government  that  the  late  fuss  about  the 
appointment  of  magistrates  would  have  been  unnecessary  if  all 
the  magistrates  had  been  stipendiary  ?  Such  measures  ought  to 
be  looked  upon  in  the  light  of  emigration  schemes  for  an  over- 
grown and  increasing  population ;  and  the  benchers  ought  to  be 
the  natural  leaders  in  what  is  really  for  our  good.  That  is 
especially  so  when  the  tendency  of  things  is  towards  robbing  the 
bar  of  ite  existing  perquisites,  as,  for  example,  the  new  Registra- 
tion Bill  appears  to  be  threatening  to  do.  How  the  hearts  of 
some  dear  old  fogies,  whose  hopes,  and  most  of  their  temporal 
welfare,  are  fixed  in  the  continuance  of  their  revisorships,  must 
be  trembling  within  them  at  this  new  Lawyers'  Endowment 
Suspensory  Bill !  Surely  they  ought  to  be  treated  more  like 
parsons  than  publicans,  and  be  secured  in  their  comfortable,  if 
not  excessively  rich,  endowmente  by  compensatory  clauses  of 
some  kind.  Perhaps  it  may  be  allowable  to  make  the  suggestion 
that  they  might  be  made  benchers,  with  board  and  lodgings  free. 
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Then  it  could  not  be  said  that  the  Inns  of  Coort  do  not  serve 
any  useful  purpose;  and  they  might  continue  at  least  until 
the  last  of  the  revising  barristers  dropped  off,  without  further 
arousing  the  indignation  of  the  profession. 

Readers  of  these  notes  are  aware  that  the  judges  in  their 
report  emphatically  insisted  upon  the  fact  that  their  contemplated 
reforms  were  based  upon  the  possibility  of  rearrangement  and 
grouping  of  assize  towns  in  centres.  This  involved  the  deprivation 
of  many  old-fashioned  towns  of  their  beloved  assizas,  and  it  has 
also  been  pointed  out  that  the  expected  dissatisfactfon  with  the 
proposal  had  arisen  whenever  it  interfered  with  long-established 
privileges.  Mr.  Asquith's  answer  in  Parliament  disposes  once 
for  all  of  any  hopes  founded  upon  the  judges'  report  He  finds 
it  practically  impossible,  in  face  of  the  strong  and  general  feeling 
which  had  been  manifested  against  the  proposal,  to  ask  Parliament 
to  adopt  a  scheme  for  the  abolition  of  civil  assizes  in  any  of  the 
country  towns.  It  seems,  therefore,  that  the  assize  system  must 
"  lag  superfluous  on  the  stage"  until  some  Government  with  more 
time,  or  more  courage,  or  driven  thereto  by  some  motive  which 
at  present  is  not  effective,  abolishes  the  whole  thing  en  bloc  and 
gives  us  a  complete  system  of  decentralized  administration.  The 
Lancashire  people,  who  have  received  as  little  satisfaction  from 
the  Lord  Chancellor  as  did  Mr.  Asquith's  questioner,  may  be  the 
pioneers  in  this  movement ;  they  are  determined  in  spite  of  every 
obstacle  thrown  in  their  way  to  get  what  they  want  They 
have  been  disappointed  for  the  present,  but  they  will  succeed  in 
the  end  in  breaking  up  that  sellish  ring  of  judges  and  barristers 
who  speak  of  life  elsewhere  than  in  London  as  only  to  be  spent 
in  a  waste  and  howling  wilderness. 


THE  SALE  OF   GOODS  BILL. 
To  the  Editor,  "Scottish  Law  Rbvibw." 

Sir, — It  is  gratifying  to  know  from  the  letter  of  Mr.  John  A.  Spens  in 
your  issue  for  March  that  he  continues  to  take  an  interest  in  this  Bill 
and  its  adaptation  to  Scotland.  The  time  and  abilities  of  our  Scottish 
lawyers  cannot  be  more  usefully  employed  than  at  this  critical  junctiue 
in  the  history  of  the  law  of  sale. 

I  regret,  however,  that  so  much  space  should  be  occupied  with 
references  personal  to  myself.  It  was  with  the  view  of  avoiding  all  such 
that  I  refrained,  in  my  article  in  your  pages  in  June  last,  from  entering 
into  any  explanation  of  my  relationship  to  the  Report  of  the  Glasgow 
Faculty,  and  preferred  to  confine  myself  entirely  to  argument.  It  seems 
that  by  doing  so  I  have  given  offence  to  Mr.  Spens,  who  charges  me  with 
want  of  loyalty  to  the  committee  of  which  I  was  convener,  and  of  which 
he  was  also  a  member.  I  am  greatly  concerned  to  think  that  I  should 
be  deemed  guilty  of  discourtesy  to  my  colleagues,  and  if  I  have  laid 
myself  open  to  any  such  charge  I  now  tender  a  most  sincere  and  unre- 
served apology. 

But  Mr.  Spens  should  in  fairness  have  mentioned  that,  while  the 
article  in  question  was  written  in  June,  1892,  the  committee  of  which  I 
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was  oonvener  had  ceased  to  exist  in  December,  1891.  During  the 
intervening  six  months  1  had  been  giving  continued  attention  to  the 
Bill,  and  it  was  while  watching  its  passage  through  the  House  of  Lords 
that  I  first  became  convinced  of  the  unsoundness  and  practical  inutility 
of  some  of  the  clauses  inserted  at  the  instance  of  the  Glasgow  Faculty. 
These  clauses  were  framed  by  Mr.  Spens,  and  were  so  strongly  urged  by 
him  that  I  accepted  them  at  the  time  chiefly  out  of  deference  to  his 
judgment  and  experience.  Having  seen  cause  to  alter  my  views  I 
judged  the  matter  too  serious  to  be  trifled  with,  and  therefore  I  took  the 
earliest  and  readiest  means  of  suggesting  further  consideration.  In 
so  doing  I  purposely  refrained  from  mentioning  any  names,  being  im- 
pr^sed  with  the  primary  importance  of  calling  attention  to  the  weak 
points  of  a  measure  which  had  passed  the  Lords,  and  which  might 
possibly  become  law  with  the  Scottish  clauses  in  a  crude  and  ill-digested 
state. 

I  think  personal  references  are,  as  a  rule,  entirely  out  of  place  in 
legal  argument,  but  had  I  dreamed  of  any  impropriety  I  would  have 
occupied  part  of  your  space  in  explaining  my  own  position,  even  at  the 
risk  of  wearying  your  readers  and  laying  myself  open  to  a  charge  of 
egotism.  More  than  this  I  could  not  be  reasonably  asked  to  do,  for, 
much  as  I  respect  Mr.  Spens,  I  owe  no  duty  to  him,  and  do  not  feel 
called  upon  to  consult  him  before  giving  public  expression  to  my  views. 

Having  directed  attention  to  some  of  the  difficulties  connected  with 
the  adaptation  of  the  Bill  to  Scotland,  it  rests  with  the  lawyers  of 
Scotland  to  judge  of  the  argument  and  to  make  the  result  of  their 
deliberations  known  to  Parliament.  For  myself,  I  am  more  than  ever 
convinced  that  to  admit  the  actio  quanti  minorts  into  Scotland  in  the 
form  in  which  it  is  recognised  in  England,  and  at  the  same  time  to 
attempt  to  exclude  the  English  rules  as  to  warranties,  would  be  a  serious 
blunder.  I  repeat  a  sentence  from  my  article :  "  Better  far  to  adopt 
**  the  whole  English  law  on  this  subject  than,  by  the  use  of  diflerent 
'Manguage  meaning  the  same  thing,  to  open  a  door  to  increased  liti- 
"gation,  and  possibly  deprive  Scotland  of  the  benefit  of  English 
"  precedents."  Riohard  Brown. 

Glasgow,  March,  1893. 


appointments,  §nsiness  Cj^anges,  ^c. 

Edinbijroh. — Mr.  George  Inglis,  S.S.C,  34  Castle  Street,  has  acquired 
the  business  of  the  late  Mr.  A.  B.  Cartwright  Wood,  W.S. 

Ayr. — Mr.  John  M.  Watt,  solicitor,  has  assumed  as  a  partner  his 
brother,  Mr.  James  Watt,  solicitor  (formerly  in  the  office  of  Messrs. 
Baimatyne,  Kirkwood,  France,  <fe  Co.,  writers,  Glasgow).  The  business 
will  be  conducted  under  the  name  of  J.  M.  &  J.  Watt. 

Wick. — Mr.  Alexander  Bruce,  solicitor  (from  the  office  of  Messrs. 
J.  &  J.  H.  Balfour,  W.S.,  Edinburgh),  and  County  Councillor  for  the 
Latheron  Division  of  Caithness,  has  commenced  practice  at  High  Street, 
Wick. 


Law  Agbnts*  Examinations. — The  Lords  of  Council  and  Session,  by 
Act  of  Sederunt  passed  on  18th  March,  have  made  considerable  altera- 
tions on  the  present  regulations  for  these  examinations.  It  is  now 
enacted  that  in  place  of  the  present  entrance  examination  and  general 
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knowledge  examination  there  shall  in  future  be  two  examinations  in 
general  knowledge.  The  subjects  prescribed  for  the  first  examination 
are  (1)  English  composition  and  writing  to  dictation;  (2)  arithmetic, 
simple  and  compound,  and  vulgar  and  decimal  fractions ;  (3)  elements 
of  Latin ;  (4)  history  of  England  and  Scotland ;  (5)  geography.  This 
examination  is  to  be  taken  before  or  within  one  year  after  the  apprentice 
has  commenced  his  apprenticeship.  The  examiners  are  authorised,  if 
they  think  fit,  to  make  the  standard  of  this  examination  equivalent  to 
the  examination  for  the  lower  grade  leaving  certificates  of  the  Scotch 
Education  Department.  The  examination  is,  however,  not  to  be  of 
a  higher  standard  than  is  required  for  the  leaving  certificates.  Leaving 
certificates  either  of  the  higher  or  lower  grade  are  to  exempt  candidates 
from  the  subjects  of  the  first  examination.  A  candidate  who  fails  to 
pass  the  first  examination  is  to  be  re-examined  in  all  the  subjects,  and  if 
he  fails  to  pass  within  the  first  year  of  his  apprenticeship  he  is  not  to  be 
entitled  to  another  trial  except  on  making  special  application  to  the 
examiners  and  giving  proof  of  diligence  to  their  satisfaction.  Candidates 
who  have  passed  the  present  apprentices'  examination  are  exempted 
from  the  first  examination.  In  the  second  examination  in  general 
knowledge,  candidates  are  allowed  a  choice  of  subjects.  Those  specified 
are — Mathematics,  Logic,  Latin,  Greek,  French,  German,  Spanish,  and 
Italian,  and  the  examiners,  if  they  desire,  may  include  any  other  subjects. 
Candidates  are  only  to  be  examined  in  three  subjects,  and  these  they 
may  select ;  but  the  subjects  selected  must  include  either  mathematics 
and  one  language,  or  if  mathematics  is  not  taken,  then  any  two  of  the 
languages.  Candidates  will  also  require  to  pass  in  bookkeeping,  and 
they  are  allowed  to  take  this  subject  with  the  examination  in  law. 
The  second  examination  may  be  taken  either  immediately  after  the  first 
examination  or  at  any  time  within  three  years  thereafter.  Candidates 
who  fail  to  pass  the  second  examination  on  being  re-examined  only 
require  to  pass  in  those  subjects  in  which  they  previously  failed,  or  in 
equivalent  subjects.  Higher  grade  leaving  certificates  exempt  candi- 
dates from  examination  in  any  subjects  to  which  the  certificates  apply. 
Certificates  of  passing  in  the  higher  standard  of  the  preliminary  exami- 
nation required  for  the  M.A.  degree  are  to  exempt  candidates  from  the 
first  and  second  examinations.  Candidates  also  who  have  passed  the 
present  general  knowledge  examination  are  exempted  from  the  second 
examination.  Two  examinations  are  to  be  held  in  Edinbui^h  yearly, 
and  examinations  may  also  be  held  in  Glasgow,  Aberdeen,  and  Dundee, 
if  not  less  than  ten  candidates  present  themselves.  The  examinations 
are  to  be  conducted  by  the  Board  of  Examiners  and  two  or  more  profes- 
sional examiners  to  be  "chosen  from  a  list  approved  by  the  Court  on 
"  the  recommendation  of  the  present  examiners."  The  examiners  are 
directed  to  give  notice  to  candidates  as  to  the  books  to  be  read  or 
the  special  branches  to  be  studied  for  their  next  examinations.  No 
alteration  has  been  made  on  the  subjects  of  the  law  examination,  and 
candidates  who  are  graduates  in  law  of  any  Scottish  university  are 
exempted  from  the  law  examination,  but  require  to  pass  in  Court 
procedure.  The  regulations  now  prescribed  are  to  come  into  operation 
on  1st  January,  1894. 
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THE  LOCAL  COURTS  IN  SCOTLAND. 
In  whose  interest  is  reform  proposed?  and  whose  opinion  is  best 
worth  having  upon  the  scope  of  the  proposed  reform  ?  These 
are  questions  upon  which  there  must  be  agreement  before  much 
profit  can  be  expected  to  result  from  the  discussion.  In  dealing 
with  this  subject  it  should  be  unnecessary  to  say  that  such 
matters  as  the  effect  of  proposed  reforms  upon  the  legal  pro- 
fession do  not  constitute  an  element  in  the  problem,  and  need 
not  be  considered.  The  legal  profession  are  the  servants  of  the 
public,  and  if  the  public  service  is  promoted  the  legal  profession 
can  put  forward  no  antagonistic  interest  of  their  own;  but, 
fortunately  for  the  equanimity  of  the  profession,  it  may  safely 
be  assumed  that  whatever  promotes  public  business  will  in  the 
same  measure  benefit  them.  So  also  of  the  disputes  between 
different  branches  of  the  legal  profession.  These  are  only  of 
interest  as  they  conduce  to  the  public  service.  The  distinction 
between  agent  and  advocate  is  not  antecedently  defensible.  A 
litigant  who  does  not  conduct  his  own  case  has  the  best  right  to 
choose  who  should  represent  him ;  and,  apart  from  history  and 
tradition,  one  would  expect  this  right  to  be  conceded,  subject  to 
only  one  limitation,  that  the  person  appearing  for  another  should 
be  respectful  in  his  bearing  and  address  to  the  Court.  Limiting 
the  choice  to  one  class — law  agents — and  then  prohibiting  the 
person  chosen  from  appearing  in  Court  except  through  the  inter- 
vention of  a  member  of  another  class — the  advocates — is  an 
arrangement  so  anomalous  on  the  face  of  it  that  it  can  only  be 
defended  if  experience  has  shown  it  to  be  conducive  to  the 
public  interest.  The  interests  of  the  legal  profession  being  of 
no  moment  in  the  discussion,  neither  are  the  interests  of  the 
judges.  Where  the  judges  are  to  reside,  what  is  to  be  their 
jurisdiction,  by  what  title  they  are  to  be  known,  what  is  to  be 
their  dignity  or  precedence,  how  their  judgments  are  to  be 
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reviewed — all  these  are  questions  to  be  determined  solely  by 
the  public  convenience.  If  present  holders  of  office  are  not 
content  under  an  altered  r^ime  there  are  plenty  of  men  willing 
and  able  to  fill  their  places. 

But  are  not  the  present  Courts  satisfactory  ?  Who  says  that 
reform  is  needed?  Who  knows  what  direction  reform  should 
take  ?  The  unhesitating  answer  must  be  that  the  gravest  dis- 
satisfaction exists;  and  that  the  grounds  of  dissatisfaction  are 
the  delay,  the  expense,  and  the  uncertainty  of  litigation.  Busi- 
ness men  do  not  object  to  have  their  disputes  adjudicated  on  if 
judgment  is  given  quickly  and  on  reasonable  terms.  But  they 
will  not  go  into  CJourt  as  CJourts  are  at  present  constituted.  A 
litigation  occupies  too  much  time,  engrosses  too  much  attention, 
costs  too  much  money  in  proportion  to  the  issue  at  stake  unless 
the  sum  involved  is  large,  and  is  too  uncertain  in  its  result  to 
warrant  its  being  entered  upon.  Practising  law  agents  are  the 
class  who  know  best  the  objections  to  the  present  system  or 
want  of  system,  and  who  know  what  is  required  to  meet  the 
wishes  of  business  men.  Advocates  do  not  know,  for  they  do 
not  meet  the  clients,  and  not  one  tithe  of  the  disputes  which  are 
advised  upon  by  law  agents  ever  reach  the  advocates.  Judges 
do  not  know,  for  only  a  fraction  of  the  disputes  ever  become  sub- 
ject of  litigation.  Litigants  do  not  know,  for  their  experience  in 
one  or  two  cases  does  not  suffice  for  generalisation.  But  any  one 
in  chamber  practice,  advising  mercantile  clients  upon  the  disputes 
and  differences  which  occur  in  business,  will  soon  get  to  know 
where  the  shoe  pinches  and  what  business  men  need.  To  have  to 
tell  a  man  who  wishes  a  decision  in  a  few  weeks  that  a  proposed 
action  will  occupy  three  or  four  months,  if  a  vacation  intervenes 
will  occupy  five  or  six  months,  and  that  the  defender  may,  by 
appealing  each  appealable  interlocutor,  procure  a  delay  of  from 
six  to  twelve  months  at  two  or  three  stages  of  the  case,  is  equi- 
valent to  telling  him  to  go  and  make  the  best  terms  he  can  with 
his  opponent,  and  take  what  he  can  get  rather  than  go  into 
Court ;  that  is  to  say,  he  must  submit  to  injustice,  must  forego 
part  of  his  just  rights,  because  the  tribunals  of  the  country  do 
not  furnish  a  tolerable  remedy.  In  the  experience  of  every  law 
agent  cases  like  these  are  common.  If  ordinary  cases  could  be 
decided  within  six  weeks  the  Courts  of  law  would  be  kept  busy 
and  law  agents  would  be  better  paid  than  at  present  though  the 
expense  of  each  case  were  only  one-third  of  the  present  average. 
There  would  be  no  more  complaints,  and  it  would  be  possible  for 
law  agents  to  answer  the  questions  almost  always  asked,  but  at 
present  unanswerable,  namely,  when  can  we  depend  on  having  a 
decision,  and  what  will  be  the  probable  cost  if  we  lose  ? 
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In  determining  on  what  basis  any  system  of  judicature 
ought  to  be  established,  the  following  propositions  may  be 
assumed  (1)  Courts  of  law  exist  for  the  benefit  of  the  community. 
Those  who  benefit  by  them  are  not  the  litigants  merely.  Any 
one  may  any  day  become  a  litigant,  and  the  mere  existence  of 
efficient  C!ourts  of  law  often  renders  litigation  unnecessary.  (2) 
Litigation  should  be  encouraged.  This  does  not  mean  that  litiga- 
tion is  good  in  itself,  but  merely  that  whoever  has  a  claim  which 
is  disputed,  or  a  right  which  is  denied,  should  be  encouraged  to 
bring  it  before  the  recognised  tribunals,  whose  procedure  should 
be  such  as  to  render  them  more  popular  and  more  worthy  of 
confidence  than  private  arbitration.  (3)  Courts  of  law  should  be 
accessible  in  every  sense  of  the  word.  The  final  end  of  all  civil 
government  is  to  see  that  justice  is  done.  This  involves  providing 
a  remedy  for  every  legal  wrong,  and  making  that  remedy  easy 
of  access.  Courts  of  law  should  be  within  reach  of  every  person, 
that  is  to  say,  as  regards  situation  they  should  be  locally  con- 
venient, as  regards  procedure  they  should  dispose  of  causes  with 
reasonable  speed,  and  as  regards  costs  they  should  be  cheap.  (4) 
The  decisions  of  Courts  of  law  should  be  authoritative.  Not  that 
every  decision  in  every  case  should  be  quoted  or  quotable  as  law, 
but  care  should  be  taken  that  the  decisions  pronounced  be  in 
conformity  with  law,  and  that  in  doubtful  casas  the  law  can  be 
definitely  ascertained  and  enunciated.  Unless  this  is  done  there 
will  be  no  confidence  in  embarking  on  litigation,  and  uncertainty 
and  confusion  will  prevail  in  the  practice  and  administration  of 
the  law. 

It  may  be  convenient  in  considering  how  the  present  system 
can  be  brought  into  harmony  with  the  ideal  to  deaJ  with  the 
matter  under  two  branches,  namely,  Courts  and  procedure. 
Courts  should  be  locally  convenient.  Justice  should  be 
brought  within  reach  of  every  man  instead  of  requiring 
him  to  go  afield  in  search  of  it.  This  is  necessary  in 
the  interest  of  litigants,  and  still  more  in  the  interest 
of  witnesses,  who  should  be  put  to  as  little  loss  and 
inconvenience  as  possible  when  called  on  to  give  evidence. 
The  arrangement  of  Sheriff  or  County  Courts  meets  this 
requirement  to  a  partial  extent  but  not  altogether,  because 
many  causes  must  be  tried  in  Edinburgh.  These  local  Courts 
should  have  jurisdiction  in  all  causes.  It  is  conceded  that  local 
tribunals  are  necessary  for  small  causes,  but  why  subject  litigants 
and  witnesses  in  causes  of  larger  amount  to  loss,  trouble,  and 
expense  which  smaller  litigants  are  spared?  Provided  care  be 
taken  to  appoint  competent  judges,  and  to  correct  errors  by 
appeal,  there   Is   no   reason   except  tradition   for  limiting  the 
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jurisdiction  of  the  local  Courts.  The  parties  litigants  are  the 
best  judges  of  where  to  litigate.  If  the  pursuer  sues  in  the  local 
Courts  he  thereby  makes  his  choice  of  a  tribunal  with  which 
presumably  he  is  satisfied.  If  the  defender  is  dissatisfied,  he  has 
the  remedy  in  his  own  hands,  and  can  transfer  the  cause  to  the 
Supreme  Court  for  trial  there  (Willing  v.  Hey 8,  15  Nov.  1892, 
20  R.  34,  per  McLaren).  Special  provision  may  be  made  for 
special  cases,  e.g.,  consistorial-  causes  might  be  intimated  to  the 
procurator-fiscal  in  the  public  interest;  but  subject  to  these 
provisions  the  parties  themselves  may  safely  be  left  to  select 
their  own  tribunal.  The  important  thing  is  that  parties  should 
not  be  prevented  resorting  to  a  Court  which  is  convenient,  and 
in  which  they  have  confidence,  merely  because  of  the  nature  or 
amount  of  the  issue  at  stake.  To  draw  an  arbitrary  line  above 
or  below  which  jurisdiction  is  withheld  is  an  antiquated  and 
vexatious  arrangement.  To  some  extent  the  principle  contended 
for  is  already  conceded  by  allowing  parties  in  certain  cases  and 
within  limits  to  prorogate  the  jurisdiction  of  a  Court,  and  in 
England,  notwithstanding  the  pecuniary  limit  to  the  jurisdiction 
of  the  County  Court  judges,  the  parties  may  by  consent  bring 
an  action  of  any  amount  in  the  County  Court.  Of  course  it 
would  still  be  open  to  anyone  to  initiate  litigation  in  the  Court 
of  Session,  and  that  Court  would  necessarily  continue  to  have 
privative  jurisdiction  in  a  number  of  causes,  such  as  actions 
against  defenders  resident  in  different  counties,  actions  relating 
to  lands  in  more  than  one  county,  actions  against  foreigners,  &c. 
As  regards  appeal,  the  Inner  House  of  the  Court  of  Session 
should,  as  at  present,  be  the  common  Court  of  Appeal,  whether 
from  Lords  Ordinary  or  Sheriffs,  and  the  stages  at  which  appeal 
is  competent  should  be  the  same  in  both.  This  of  course  involves 
the  abolition  of  the  appeal  from  one  local  judge  to  another.  It 
also  involves  the  considerable  modifications  in  procedure 
mentioned  below.  It  is  not  proposed  that  there  should  be  any 
change  in  the  constitution  or  jurisdiction  of  the  Court  of  Session, 
but  if  the  Second  Division  of  the  Court  were  locally  situate<l  in 
Glasgow,  and  the  judges  of  that  Division  resident  there,  such 
an  arrangement  would  greatly  facilitate  business.  The  head- 
quarters of  the  Court  would  still  be  in  Edinburgh,  and  the  records 
of  Court  would  be  kept  there.  The  jurisdiction  of  each  Division 
and  of  the  Lords  Ordinary  would,  as  at  present,  extend  all  over 
Scotland,  and  there  would  be  the  same  power  of  distributing 
business  and  transferring  causes  as  at  present.  The  only  change 
would  be  in  the  place  of  meeting,  and  that  is  a  change  not  of 
law  or  constitution,  but  merely  of  practice  and  convenience. 
The  will  of  every  summons  still  bears  the  words, "  or  where  they 
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"  may  happen  to  be  for  the  time,"  a  relic  of  the  time  when  the 
Court  of  Session  did  not  always  sit  in  Edinburgh ;  and  there  is 
no  law  even  now  preventing  them  sitting  in  Glasgow  or  else- 
where if  they  please.  One  half  of  the  population  of  Scotland 
is  west  of  Falkirk,  and  one  half  of  the  litigation  comes  from  the 
west  For  the  convenience  of  that  section  of  the  community, 
one  division  of  the  Court  might  very  well  be  located  in 
Glasgow.  To  the  division  of  the  Court  sitting  in  Glasgow  the 
Sheriffs  would  practically  occupy  the  relation  of  Lords  Ordinary. 
This  would  enable  the  same  person,  whether  agent  or  counsel, 
who  conducted  a  cause  before  the  Court  of  first  instance  to  attend 
to  it  on  appeal.  At  present  that  is  impossible.  No  one  resident 
in  the  provinces,  no  one  not  in  daily  attendance  on  the  Court 
of  Session,  can  attend  to  cases  there,  because  it  is  impossible  to 
tell  when  any  case  may  be  'called,  and  no  fees  that  any  client 
would  care  to  pay  would  remunerate  for  waiting  day  after  day 
while  the  case  was  in  the  rolls  of  Court  on  the  chancer  of  its  being 
called.  This  arrangement  would  have  the  further  advantage  of 
inducing  advocates  to  reside  in  Glasgow,  where  they  would  not 
only  have  a  share  of  the  contentious  business  but  also  a  very 
considerable  share  of  the  consultations  and  advisings  which  they 
at  present  get  but  rarely  on  account  of  the  trouble  and  incon- 
venience of  going  to  Edinburgh.  The  presence  of  a  resident 
bar  would  also  tend  to  make  the  local  study  and  practice  of  the 
law  a  nearer  approach  to  scientific  jurisprudence,  and  so  benefit 
both  the  profession  and  the  public. 

But  whatever  be  the  future  of  the  local  judges,  their 
emoluments  should  be  substantially  increased.  The  salaries 
of  the  Sheriff-Substitutes  range  from  £500  to  £1400,  and 
the  persons  appointed  to  the  oflBice  have  often  been  failures 
at  the  bar  or  political  favourites  of  no  capacity  or  expe- 
rience. Why  should  the  counties  and  provincial  towns  be 
so  treated  ?  The  judges  of  the  local  Courts  are  often  called 
inferior  judges,  and  unfortunately  the  epithet  is  too  true  in  many 
cases.  The  salaries  offered  are  quite  inadequate  to  tempt  men  of 
ability  to  give  up  their  prospects  at  the  bar,  and  no  re-arrange- 
ment of  Courts  or  reform  of  procedure  will  be  of  any  value  which 
does  not  include  an  improvement  in  the  quality  of  the  local 
judges.  The  condition  precedent  to  such  improvement  is  an 
increase  in  the  salaries  to  a  minimum  of  £1500,  rising  to  £2000, 
and  a  grouping  of  counties  where  there  is  not  business  enough  to 
keep  a  strong  man  fully  occupied  with  the  judicial  work  of  one 
county  or  district.  This  is  done  with  the  County  Court  Circuits 
in  England ;  and  if  all  formal  stages  of  a  cause  were  taken  before 
the  Clerk  of  Court,  as  in  place  of  the  Registrar  in  the  English 
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County  Courts,  there  would  be  no  inconvenience  to  the  litigants. 
To  appoint  inferior  men  as  judges  of  the  local  Courts  is  a  grave 
injustice.  Many  of  their  judgments  are  final,  and  many  more, 
though  appealable,  are  practically  final,  because  the  parties  cannot 
afford  to  take  them  further.  To  dispose  of  100  or  200  small 
debt  cases  in  one  day  requires  capacity  at  least  equal  to  that  of 
a  judge  who  hears  a  deliberate  argument  by  counsel  learned  in 
the  law  and  thereupon  gives  his  decision.  If  the  intermediate 
appeal  to  the  Sheriff-Principal  is  to  be  abolished,  there  is  the  more 
reason  for  giving  the  country  better  Sheriff-Substitutes ;  but  this 
reform  is  necessary  whether  the  proposals  here  made  are  carried 
into  effect  or  not.  When  local  judges  try  important  cases,  any 
error  they  may  make  can  be  corrected  by  appeal.  It  is  in  the 
smaller  cases,  those  in  which  the  poorer  classes  of  the  commimity 
are  mostly  interested,  that  a  just  judgment  in  the  first  instance 
is  essential,  because  correction  of  error  is  impossible,  and  also 
because  the  general  sense  of  the  administration  of  the  law  and 
the  general  confidence  that  justice  will  be  done  are  begotten  of 
the  experience  of  such  cases  rather  than  of  the  important  cases 
which  are  more  deliberately  tried. 

One  point  more  in  connection  with  the  constitution  of  the 
Courts.  The  shorthand  writers  should  be  paid  by  the  Treasury, 
not  by  the  litigants.  Time  was  when  the  judges  were  paid  by 
fees,  now  they  are  paid  by  salary,  that  being  recognised  as  a 
duty  of  the  Government  The  shorthand  writers  are  in  the  same 
position.  They  do  work  which  but  for  them  the  judge  would 
have  to  do  himself,  and  they  economise  judicial  time  and  so 
enable  the  work  to  be  done  by  a  smaller  judicial  staff.  Why, 
then,  should  not  they  be  paid  in  the  same  way  as  the  judges  ? 
And  the  payment  should  not  be  made  by  the  page,  which  is  a 
direct  encouragement  to  full  reporting  and  long  notes,  but  by  the 
hours  of  attendance  at  the  proof,  the  fees  to  be  fixed  on  a  scale 
sufficient  to  cover  the  writing  out  of  the  notes.  In  those  Courts 
where  the  time  of  one  or  more  shorthand  writers  is  fully  occupied 
they  should  be  paid  by  salary.  The  same  principle  applies  to 
the  fees  paid  to  the  clerk  of  Court. 

But  any  change  in  the  tribunals  will  be  of  little  or  no  use, 
and  some  of  the  changes  suggested  may  even  be  injurious,  unless 
there  is  a  corresponding  change  in  procedure.  The  present  forms 
are  expensive,  dilatory,  and  to  a  great  extent  useless.  Roughly, 
actions  may  be  divided  into  two  classes,  the  easy  and  the  difficult, 
though  it  may  be  impossible  to  draw  the  line  between  them  with 
scientific  accuracy.  The  immense  majority,  probably  nine-tenths, 
of  the  actions  in  Court  belong  to  the  former  class,  and  for  these 
actions  the  simplest  forms  of  pleadings  are  alone  required.     The 
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remaining  actions  may  require  more  care  and  more  elaboration. 
Now  that  a  man  may  be  hanged  on  a  charge  contained  in  three 
lines  of  print,  it  is  not  too  much  to  ask  that  a  demand  for  pay- 
ment of  a  sum  of  money  should  be  equally  brief.  And  as  regards 
the  defence,  if  the  plea  of  "not  guilty"  suffices  in  a  capital  case 
except  where  a  special  defence  is  to  be  relied  on,  surely  equal 
simplicity  may  be  introduced  into  civil  proceedings. 

The  proposal,  then,  is  that  the  initial  writ,  be  it  summons  or 
petition  or  complaint,  should  state  the  demand  in  the  briefest 
possible  form  without  verbiage  or  circumlocution,  taking  a 
criminal  indictment  as  a  model  of  brevity.  Such  jargon  as, 
"  The  above  named  pursuer  submits  to  the  Couiii  the  condescend- 
"  ence  and  note  of  pleas  in  law  hereto  annexed,  and  prays  the 
"  Court  to  grant  a  decree  against  the  above  named  defender 
"ordaining  him  to,"  might  be  tolerated  as  a  relic  of  past 
centuries,  but  is  a  discreditable  piece  of  draftsmanship  for  the 
year  1876  and  the  fortieth  of  the  reign  of  Queen  Victoria.  In 
caser.  under  a  certain  value,  say,  £20,  there  should  be  no  written 
defence,  except  where  the  defender  puts  forward  a  counter  claim, 
thus  making  him  the  pursuer  of  a  new  issue.  The  summons  and 
the  implied  denial,  or  the  summons  and  counter  claim  with  the 
implied  denial  of  both,  would  suffice  to  inform  the  Court  of  the 
nature  of  the  dispute ;  and  the  parties  as  a  rule  know  all  about 
the  dispute  already  and  do  not  need  the  pleadings  to  tell  them. 
For  the  small  fraction  of  cases  where  that  is  not  so,  the  Court  can 
prevent  injustice  by  granting  adjournment  or  allowing  additional 
evidence  on  the  ground  of  surprise  or  want  of  notice.  This  is 
practically  the  procedure  in  the  Small  Debt  Courts  at  present, 
and  a  slight  modification  of  it  is  the  procedure  in  actions  under 
the  Debts  Recovery  Act.  In  cases  above  the  limit  of  value  just 
referred  to  it  might  be  in  the  option  of  the  defender  whether  he 
will  state  a  written  defence  or  rest  upon  an  implied  denial,  the 
Court  having  power  to  order  written  defences  where  the  nature  of 
the  case  seems  to  require  such  an  order.  A  counter  claim  must,  of 
course,  be  stated  in  writing,  and  so  must  a  special  defence.  What 
constitutes  a  special  defence  would  require  to  be  defined.  The 
case  for  each  party  being  thus  disclosed,  nothing  more  is  needed 
in  the  way  of  record  except  where  a  counter  claim  is  to  be  met 
by  a  special  defence  on  the  part  of  the  pursuer,  in  which  case  the 
pursuer  would  lodge  answers.  The  method  of  pleading  by  which 
each  averment  on  the  one  side  is  met  by  a  counter  averment  on 
the  other  is  cumbrous  and  serves  no  useful  purpose.  All  that^  is 
required  in  order  to  the  trial  of  a  cause  is  that  each  party  should 
state  his  version  of  the  matter  shortly  to  the  Court ;  and  by 
limiting  the  record  to  this,  its  proper  purpose,  much  delay  €ind 
expense  would  be  avoided. 
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The  next  stage  of  a  cause  is  the  determination  of  procedure. 
If  the  cause  is  clearly  irrelevant  it  should  at  this  stage  be  thrown 
out,  and  if  the  defence  is  irrelevant  decree  should  be  given.  In 
other  words,  if  the  pleadings  are  such  as  to  enable  the  cause  to  be 
disposed  of  at  this  stage,  it  should  now  be  disposed  of,  otherwise 
it  should  be  set  down  for  trial,  following  the  precedent  of  a 
pleading  diet  in  a  criminal  case.  It  is  a  mistake  to  determine 
questions  of  evidence  upon  a  closed  record.  Every  allowance  of 
proof  should  be  understood  to  be  before  answer,  both  as  to 
relevancy  of  averment  and  competency  of  evidence,  leaving  not 
merely  questions  of  admissibility  of  evidence  but  also  questions 
of  relevancy  of  averment  to  be  determined  at  the  proof.  At 
present  it  frequently  happens  that  a  general  proof  is  allowed, 
because  it  is  not  clear  from  the  record  how  fax  the  averments 
made  by  either  party  may  tend  to  clear  the  issue,  and  at  the 
proof  evidence  of  averments  which  by  that  time  are  clearly  seen 
to  be  of  no  value  cannot  be  excluded  because  covered  by  the 
general  allowance  of  proof. 

The  present  rule  as  to  documents  is  that  documents  founded 
on  must  be  produced  by  a  party  in  whose  hands  they  are  before 
closing,  and  that  other  documents  may  be  produced  at  the  proof. 
This  is  unsatisfactory.  All  documents  to  be  founded  on  as 
evidence  should  be  in  process  before  the  trial,  so  that  parties  may 
see  and  consider  them  ;  and  for  this  purpose  there  should  always 
be  a  diet  for  recovering  documents  intermediate  between  the 
allowance  of  proof  and  the  date  of  trial,  except  whei'e  the  parties 
intimate  that  there  are  no  documents  bearing  on  the  question. 
In  this  way  parties  would  be  better  prepared  for  the  trial,  and 
would  be  able  to  debate  immediately  upon  the  close  of  the  oral 
proof. 

At  the  trial  the  judge  should  take  more  control  than  he  does 
at  present  of  the  leading  of  the  evidence.  Much  irrelevant 
evidence  is  at  present  admitted,  because  at  the  beginning  of  the 
trial  the  judge  does  not  know  enough  about  the  cause  to  enable 
him  to  decide  as  to  its  relevancy;  and  after  the  proof  has  disclosed 
the  true  nature  of  the  issue,  it  is  too  late  to  keep  out  further  or 
rebutting  evidence  even  upon  irrelevancies  which  have  been 
introduced.  To  obviate  this  each  party  should,  as  in  a  jury  trial, 
before  opening  his  proof,  make  a  statement  of  the  facts  he 
intends  to  prove  and  their  bearing  on  the  issue,  and  the  judge 
should  keep  the  proof  strictly  to  the  case  as  so  disclosed.  A  man 
is  not  bound  to  disclose  his  proof  in  his  pleadings,  but  it  is  no 
hardship  to  require  him  to  do  so  at  the  beginning  of  the  trial. 
The  hearing  on  the  evidence  would  be  followed  by  judgment.  If 
the  parties  are  willing  that  the  Sheriffs  judgment  should  be  final 
on  the  facts,  no  written  record  of  the  evidence  need  be  taken. 
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The  procedure  thus  sketched  involves  only  four  attendances 
in  Court  in  the  ordinary  run  of  actions — (1)  when  defences  are 
stated ;  (2)  when  procedure  is  adjusted ;  (3)  when  havers  are 
examined ;  and  (4)  at  the  trial.  Compared  with  the  present 
system,  there  would  be  a  saving  both  in  time  and  expense,  and 
by  allowing  stages  (1)  and  (3)  to  be  taken  before  the  clerk  of 
Court  in  chambers  there  would  be  a  great  saving  in  judicial 
time. 

Nothing  has  yet  been  said  about  review,  but  in  any  system 
of  procedure  the  arrangements  for  review  are  the  most  impor- 
tant element,  and  the  merits  of  the  system  depend  upon  how  the 
arrangements  for  review  operate.  Review  is  required  for  three 
purposes :  (1)  to  correct  errors ;  (2)  to  secure  uniformity  in  the 
law ;  and  (3)  to  maintain  in  subordinate  judges  a  sense  of  their 
responsibility.  Of  these  the  first  is  of  importance  to  individuals 
against  whom  an  unjust  judgment  may  have  been  pronounced ; 
the  second  is  of  importance  to  the  community  and  to  the  science 
of  jurisprudence;  the  third  is  of  importance  to  every  litigant. 
As  the  existence  of  Courts  of  law  often  renders  a  resort  to  Courts 
of  law  unnecessary  by  inducing  people  voluntarily  to  do  what 
the  law  requires,  so  the  existence  of  a  right  of  review  often 
renders  review  unnecessary  by  insuring  that  justice  will  be  done 
in  the  first  instance.  Any  one  who  has  had  much  experience  in 
Courts  of  law  must  have  observed  the  difference  of  treatment 
which  causes  often  receive  according  as  there  is  or  is  not  a  right 
of  appeal.  It  is  not  suggested  that  appeals  should  be  encouraged. 
Bentham  was  too  absolute  in  his  dictum  that  Courts  of  law  were 
intended  not  to  do  justice,  but  to  end  disputes.  Still,  the  ending 
of  disputes  is  the  final  object  of  all  tribunals ;  and  while  justice 
must  be  done  if  possible,  disputes  must  end  whether  justice  is 
done  or  not.  It  follows  that  an  unlimited  right  of  appeal  could 
never  be  conceded.  All  that  can  be  allowed  in  ordinary  circum- 
stances is  a  fair  hearing  by  a  competent  tribunal ;  and  the  right 
of  review  has  served  its  purpose  when  any  objections  to  the  fair- 
ness of  the  hearing  and  to  the  competency  of  the  judgment  have 
been  deliberately  considered  and  disposed  of.  In  cases  of 
importance  a  rehearing  of  a  more  thorough  kind  may  be 
required. 

At  present  there  are  two  descriptions  of  review,  namely, 
appeal  by  case  stated,  and  appeal  on  the  whole  cause,  the  former 
'  being  of  very  limited  application.  Neither  of  these  methods  of 
review  is  quite  satisfactory.  Appeal  by  case  stated  puts  it  in 
the  power  of  the  subordinate  judge  to  so  state  the  facts  and  the 
questions  of  law  as  to  render  the  appeal  nugatory  in  the  majority 
of  cases ;  and  a  judge  who  has  gone  wrong  in  the  decision  is  not 
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unlikely  to  go  equally  far  wrong  in  the  statement  of  the  case 
by  which  that  decision  is  to  be  reviewed.  Experience  has  shown 
that  this  is  the  result,  and  that  wherever  the  facts  are  compli- 
cated, this  method  of  appeal  is  of  no  use.  It  is  only  where  a 
clear  issue  is  raised  within  small  compass  that  appeal  by  case 
stated  affords  any  redresa  This  form  of  procedure  was  intro- 
duced from  England,  where  it  is  used  both  for  civil  and  for 
quasi-criminal  causes,  but  with  us  it  has  not  given  satisfaction. 
Appeal  on  the  whole  cause  is  open  to  the  objection  that  it  does 
too  much.  By  the  time  a  case  is  tried  and  decided  the  parties 
generally  see  the  turning-point  of  the  issue,  and  the  appeal 
might  be  narrowed  to  that  one  point ;  but  at  present  there  is  no 
power  of  appealing  upon  part  of  a  cause,  and  the  record  and  all 
the  proof  must  be  printed  at  great  expense  and  for  no  purpose. 

Obviously  there  must  continue  to  be  at  least  two  descriptions 
of  appeal,  namely,  appeal  on  the  law  and  appeal  in  the  cause — 
appeal  on  the  law  being  appropriate  to  those  causes  where  no 
written  record  of  the  evidence  is  preserved,  and  appeal  in  the 
cause  to  causes  which  are  tried  in  a  formal  manner.  To  allow 
of  an  appeal  on  the' law  where  there  is  no  record  of  the  evidence, 
the  judge  should  be  required  in  any  appealable  cause,  on  the 
motion  of  either  party,  to  give  a  reasoned  judgment,  with  findings 
in  fact  and  findings  in  law,  and  the  record  and  interlocutor 
would  be  the  only  documents  laid  before  the  Court  of  appeal.  In 
all  causes  above  £12,  Sheriffs  must  at  present  "  distinctly  specify 
"the  several  facts  material  to  the  ca,se  which  they  find  to  be 
"  established  by  the  proof,  and  express  how  far  their  judgment 
"  proceeds  on  the  matter  of  fact  so  found,  or  on  the  matter  of 
"  law,  and  the  several  points  of  law  which  they  mean  to  decide  " 
{A.  <S.,  15th  February,  1851).  An  interlocutor  so  framed  is  for  all 
purposes  of  appeal  as  good  as  a  case  stated,  and  may  safely  be 
used  instead.  The  only  matter  of  frequent  occurrence  which 
such  an  interlocutor  would  not  disclose  sufficiently  in  order  to 
bring  it  under  review  is  the  admission  or  rejection  of  evidence 
objected  to  as  incompetent,  and  the  Sherift'  might  be  required  to 
add  this  to  his  interlocutor.  Of  course  an  appeal  without  a 
hearing,  as  is  provided  by  section  11  of  the  Debts  Recovery 
(Scotland)  Act,  1867,  is  a  farce.  So  much  for  appeals  where 
there  is  no  record  of  the  evidence.  Where  the  evidence  has  been 
recorded,  the  Sheriff  must  still  specify  his  findings  in  fact  and  in 
law,  and  if  only  the  law  is  challenged  nothing  more  is  needed  for 
the  appeal,  and  none  of  the  proof  need  be  printed.  Even  if 
some  of  the  findings  in  fact  are  challenged,  only  the  proof 
bearing  upon  these  findings  need  be  printed.  It  may  be 
objected  that  the  appellant  cannot  be  trusted  to  print  all  that  is 
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necessary,  and  that  the  present  practice  of  printing  everything 
will  be  continued  because  of  the  risk  of  omitting  anything 
material.  This  objection  is  more  apparent  than  real.  At  present 
the  oral  proof  must  all  be  printed,  but  only  those  written  pro- 
ductions as  the  parties  choose.  The  result  is  that  sometimes 
scores  of  pages  of  unnecessary  parole  proof  are  printed,  when 
the  case  really  turns  upon  the  construction  of  a  written  docu- 
ment. If  the  parties  can  be  trusted  to  print  the  documents  neces- 
sary for  the  appeal,  they  may  surely  be  trusted  also  to  print  the 
oral  evidence  necessary,  subject  to  these  two  safeguards — 
the  knowledge  that  the  Court  will  look  at  nothing  which  is  not 
printed,  and  that  the  other  side  will  print  and  found  on  anything 
material  which  may  be  omitted.  The  cure  for  printing  too 
much  is  to  instruct  the  auditor  to  disallow  unnecessary  printing. 
It  only  remains  to  consider  whether  any  and  what  pecuniary 
limits  should  be  imposed  upon  a  right  of  appeal.  The  tendency 
of  recent  legislation  has  been  to  limit  the  right  of  appeal.  The 
words  "  whose  judgment  shall  be  final "  are  found  in  numerous 
Acts  of  Parliament,  even  Acts  dealing  with  matters  of  con- 
siderable importance.  Many  of  these  clauses  are  eminently 
reasonable.  For  instance,  in  the  Roads  and  Bridges  Act  the 
decision  of  the  Sheriff  is  declared  final  as  to  a  variety  of  financial 
questions  where  it  does  not  very  much  matter  which  of  two 
public  purses  defrays  the  burden.  These  questions  are  adminis- 
trative rather  than  judicial.  But  the  matter  is  otherwise  with 
ordinary  civil  disputes.  At  present  the  only  criterion  determin- 
ing whether  a  case  is  appealable  or  not  is  the  pecuniary  issue  at 
stake ;  and  if  the  sum  sued  for  always  represented  the  amount 
of  the  pecuniary  issue  this  might  be  right  enough,  but  it  is  not 
so.  Frequently  the  interest  of  one  party  is  limited  to  the  sum 
in  issue  and  the  interest  of  the  other  is  not.  For  instance,  when 
a  servant  sues  for  wages,  if  he  fails  the  case  ends  there,  but  if  he 
succeeds  the  case  may  be  followed  by  dozens  or  hundreds  of 
claims  by  other  workmen  in  similar  circumstances,  and  the  judge 
being  the  same,  the  one  judgment  rules  the  lot.  So,  also,  when  a 
master  sues  a  servant  for  damages  for  breach  of  contract,  or 
an  arresting  creditor  sues  a  master  for  wages  arrested,  or  an 
employer  sues  ejections  against  discharged  servants  who  occupy 
houses  in  virtue  of  their  contract  of  service.  It  is  notorious  that 
in  the  Small  Debt  Couiis  questions  recur  upon  which  Sheriffs 
differ,  and  the  anomaly  is  seen  of  the  same  questions  being 
differently  decided  in  different  Courts,  and  even  by  different 
Sheriffs  in  the  same  Court ;  and  law  agents  who  have  to  advise 
upon  such  questions  must  know  not  only  the  law  of  Scotland  but 
also  the  idiosyncrasies  of  the  local  judges,  and  must  determine 
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the  course  to  be  followed,  not  by  a  reference  to  the  justice  of  the 
case,  but  by  the  irrelevant  circumstance  whether  the  case  is  to  be 
tried  on  this  or  that  side  of  an  imaginary  boundary  line,  or  upon 
a  Monday  when  Sheriff  A.  sits  rather  than  on  a  Wednesday 
when  Sheriff  B.  sits.  No  question  of  less  value  than  £25  can  at 
present  be  authoritatively  decided,  and  this  excludes  from 
judicial  determination  practically  all  questions  of  wages,  of 
arrestment,  of  house  rent  (there  being  comparatively  few  houses 
of  £50  rent),  of  hypothec,  and  many  others.  On  all  these 
reference  must  be  made  to  institutional  writers  and  old  case-law, 
and  much  of  what  was  written  and  decided  is  antiquated.  Had 
the  rule  always  been  what  it  now  is,  we  would  not  even  have 
had  these  writers  and  that  case-law.  These  considerations  point 
to  the  desirability  of  finding  some  other  criterion  than  the  mere 
amount  of  the  pecuniary  issue  at  stake  in  determining  whether 
an  appeal  should  be  allowed.  Appeals  in  small  cases  cannot  be 
allowed  at  the  mere  will  of  the  losing  party.  There  must  be 
some  check,  and  the  first  check  should  be  caution  for  expenses. 
Before  1868  advocators  had  to  find  caution  for  expenses;  and  this 
was  found  to  be  a  hardship,  not  because  the  principle  of  requir- 
ing a  losing  party  to  find  caution  for  expenses  was  unsound,  but 
because  the  amount  of  the  caution  was  indefinite,  and  it  was 
frequently  impossible  to  find  a  cautioner  willing  to  undertake  an 
uncertain  liability,  and  equally  impossible  to  satisfy  the  sheriff- 
clerk  of  the  suflBciency  of  the  offered  cautioner  to  meet  the 
vague  liability  undertaken.  Unfortunately  the  wrong  remedy 
was  adopted.  Instead  of  fixing  a  scale  limiting  the  sum  for 
which  caution  should  be  found,  the  necessity  for  finding  caution 
was  abolished  altogether,  and  some  abuse  has  been  the  result. 
That  should  be  done  now  which  ought  to  have  been  done  in 
1868,  and  a  scale  fixed  according  to  which  appellants  must  find 
caution  for  expenses  as  a  condition  of  allowing  the  appeal  to 
proceed.  Subject  to  this  restriction,  appeal  might  be  allowed  in 
all  cases  with  leave  of  the  Sheriff;  in  all  cases  where  the 
appellant  could  satisfy  the  Court  that  the  case  was  a  test  case  or 
that  the  decision  would  rule  others  in  similar  circumstances ;  in 
all  cases  where  it  could  be  shown  that  a  conflict  of  opinion 
existed  in  the  local  Courts;  and  in  any  other  case  where  the 
Appeal  Court,  in  view  of  all  the  circumstances,  were  pleased  to 
sustain  the  appeal.  As  it  is  not  proposed  to  alter  the  mode  of 
trial,  the  appeal  would  necessarily  be  on  the  law  only  in  all  cases 
where  the  evidence  was  not  recorded  ;  and  the  interlocutor  of  the 
Sheriff,  which  he  would  be  bound  to  pronounce  in  writing  on  the 
demand  of  either  party,  would  be  the  only  document  to  be 
printed  besides  the  summons  and  defences,  or  counter  claim, 
if  any. 
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As  to  interlocutory  judgments,  if  the  present  cumbrous  pro- 
cedure is  continued  there  could  hardly  be  fewer  opportunities 
of  appeal  than  are  now  allowed  from  the  Lord  Ordinary  to 
the  Inner  House;  .but  if  the  simpler  procedure  suggested  and 
sketched  above  is  adopted,  one  interlocutory  appeal  at  the  proof 
stage  would  suffice,  in  addition  to  the  appeal  on  the  final  judgment. 

The  proposals  made  in  the  foregoing  pages  may  be  sum- 
marised thus : — 

/.  Jurisdiction. 

(1)  The  jurisdiction  of  the  Supreme  Court  to  remain  as 

at  present. 

(2)  One  division  of  the  Supreme  Court  to  be  located  in 

Glasgow  as  a  matter  of  convenience,  without  affecting 
its  character  or  jurisdiction  as  an  integral  part  of  the 
Court. 

(3)  The  jurisdiction  of  the  local  Courts  to  be  extended  to 

all  actions  and  remedies  affecting  persons  or  property 
within  their  territory. 

(4)  Special  actions,  such  as  divorce,  to  be  safeguarded  by 

service  on  the  procurator-fiscal  for  the  public  interest. 

(5)  Defenders  to  be  protected  by  the  right  to  remove  the 

cause  for  trial  in  the  Supreme  Court  on  an  order  for 
proof  being  pronounced. 

(6)  The  emoluments  of  the  local  judges  to  be  increased  in 

order  to  an  improvement  in  their  qualifications  and 
efficiency. 

(7)  The  local  judges  to  receive  promotion  as  a  reward  for 

the  efficient  discharge  of  duty,  the  promotion  being 
either  to  a  more  important  local  Court  or  to  the 
bench  of  the  Supreme  Court. 
(tS)  The  abolition  of  the  office  of  Sheriff-Principal  and  the 
transfer  of  his  administrative  duties  to  the  Sheriff- 
Substitute,  or  where  there  are  more  than  one,  to  the 
senior  Sheriff-Substitute. 
//.  Procedv/re. 

(1)  The  initial  writ  to  be  a  simplified  summons. 

(2)  In  Small  Debt  actions  no  written  defence  to  be  stated 

except  where  defender  pleads  a  counter  claim. 

(3)  In  other  actions  the  defence  to  be  in  writing,  without 

a  written  answer  from  the  pursuer  except  where  the 
defence  contains  a  counter  claim. 

(4)  The  trial  of  Small  Debt  actions  to  be  oral,  without  a 

written  record  of  the  evidence. 

(5)  In  other  actions  a  diet  for  trial  to  be  fixed  on  the 

pleadings  being  lodged,  except  where  the  pleadings 
contain  materials  for  disposing  of  the  cause. 

(6)  All  questions  of  relevancy  of  averments   as  distin- 

guished from  the  relevancy  of  the  action,  and  all 
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questions  of  admissibility  of  evidence  to  be  disposed 
of  at  the  trial. 

(7)  The  trial  to  be  taken  on  two  days,  the  first  diet  for 

havers  and  the  second  for  witnesaes,  except  where  it 
is  admitted  that  no  documents  are  to  be  recovered. 

(8)  Parties  to  have  power  to  dispense  with  written  record 

of  the  evidence,  in  which  case  SheriflTs  judgment  to 
be  final  on  the  facts. 

(9)  All  interlocutors  to  contain  findings  in  fact  and  in  law. 

(10)  All  formal  diets  to  be  taken  by  the  clerk  of  Court 

(11)  The  line  between  Small  Debt  and  other  causes  to  be 

drawn  at  £20. 

(12)  The  Debts  Recovery  Act  to  be  repealed. 
Ill,  Appeals, 

(1)  In  Small  Debt  actions  the  judge  to  pronounce  written 
judgment  when  required  by  either  party,  the  judgment 
to  contain  findings  in  fact  and  in  law. 

(2)  Appeal  to  be  allowed  from  such  judgment  (a)  with 

leave  of  the  judge,  (6)  where  the  case  is  a  test  case, 
(c)  where  different  local  judges  differ  on  the  law  of 
the  case,  (d)  where  the  Supreme  Court  consider  the 
appeal  reasonable — these  to  supersede  the  present 
appeal  to  the  Court  of  Justiciary. 

(3)  In  other  cases  appeal  to   be  allowed  either  on   the 

whole  cause  or  on  the  law  only,  or  on  one  or  more 
points  in  the  case — the  subject-matter  of  the  appeal 
to  be  indicated  therein. 

(4)  The  appellant  to  print  the  record  and  interlocutor  and 

such  evidence  only,  oral  or  written,  ajs  bears  upon  the 
appd^l — subject  to  the  right  of  the  respondent  to 
print  anything  omitted  and  to  the  control  of  the 
auditor  if  too  much  is  printed. 

(5)  In  all  appeals  the  appellant  to  find  caution  for  expenses 

according  to  a  fixed  scale. 

William  Borland. 


THE  NEW  ACT  OF  SEDERUNT  REGARDING  LAW 
AGENTS'  EXAMINATIONS. 
Another  step  has  been  taken  towards  improving  the  general 
knowledge  of  law  agents.  The  new  Act  of  Sederunt,  passed  on 
18th  March,  supersedes  all  previous  Acts  as  to  the  two  exami- 
nations requisite  to  be  passed  before  a  candidate  presents  himself 
for  examination  in  law.     The  law  examination  is  not  affected. 

As  things  stand  at  present,  a  youth  who  is  about  to  enter  an 
apprenticeship  is  examined,  under  the  Act  of  Sederunt  of  20th 
December,  1873,  in  English  composition  and  writing  to  dictation, 
arithmetic,  simple  and  compound,  and  vulgar  and  decimal  frac- 
tions, and  the  elements   of  Latin.      After   1st  January,  1894, 
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he  will  have  two  additional  sabjects,  viz.,  the  history  of  England 
and  Scotland  and  geography.  The  additional  subjects  were 
formerly  indnded  in  the  scheme  of  the  second  or  general  know- 
ledge examination.  We  do  not  think  there  can  be  any  donbt 
that  they  are  now  in  their  proper  place,  and  for  two  obvious 
reasons.  In  the  first  place,  the  present  preliminary  knowledge 
examination  is  too  simple,  and  in  the  second,  the  present 
general  knowledge  examination,  which  embraces  history  and 
geography,  can  be  avoided  by  three  years'  "  attendance  "  at  arts 
classes  in  a  Scottish  university.  By  attending  three  arts  classes, 
in  none  of  which  history  or  geography  was  taught,  a  youth 
escaped  examination  in  two  subjects,  adequate  knowledge  of 
which  is  absolutely  necessary  to  the  equipment  of  a  man  who 
is  to  be  more  than  a  mere  hodman  of  law  (unfortunately  there 
are  too  many  such  hodmen  already),  and  who  is  to  maintain  the 
reputation  of  Scottish  professional  men,  as  a  class,  for  education, 
more  or  less  scholarly.  Under  the  present  system  the  pre- 
liminary examination  may  be  omitted  altogether  by  a  candidate 
who  has  attended  three  arts  classes,  or  who  passes  the  general 
knowledge  examination.  In  future  it  cannot  be  so  escaped. 
The  candidate  must  pass  the  preliminary  examination  before 
he  enters  on  his  apprenticeship,  or  within  one  year  after  its 
beginning.  If  he  fails  to  pass  in  his  first  year  of  apprenticeship, 
he  will  not  be  entitled  to  another  trial  except  on  making  special 
application  to  the  examiners  and  giving  proof  of  diligence  to 
their  satisfaction.  A  nice  question  may  arise  as  to  the  appren- 
ticeship of  a  youth  who  fails  within  one  year  to  pass  this 
examination:  will  his  apprenticeship  ipso  facto  be  prolonged, 
or,  in  other  words,  will  he  continue,  for  a  decade  it  may  be,  in 
the  first  legal  year  of  his  apprenticeship  until  he  passes  the 
preliminary  examination? 

The  examiners  are  authorised,  if  they  think  fit,  to  make  the 
standard  of  the  preliminary  examination  equivalent  to  the 
examination  for  the  lower  grade  leaving  certificates  of  the 
Scotch  Education  Department.  It  is  not  to  be  of  a  higher 
standard  than  is  required  for  the  leaving  certificate,  and  leaving 
certificates,  either  of  the  higher  or  lower  grade,  are  to  exempt 
candidates  from  the  subjects  of  the  first  examination.  Failure 
in  one  subject  will,  as  at  present,  be  regarded  as  failure  in  all. 

The  present  general  knowledge  examination  takes  place  in 
the  history  of  England  and  Scotland,  geography,  arithmetic,  book- 
keeping, Latin  (the  first  and  second  books  of  the  iEneid),  logic 
(Jevons*  Elementary  Lessons),  or,  in  the  option  of  the  applicant, 
mathematics  to  the  extent  of  the  first  three  books  of  Euclid. 

Two  subjects,  history  and  geography,  have,  as  we  have  seen, 
been  relegated  to  the  preliminary  examination.    Book-keeping, 
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under  the  new  Act  of  Sederunt,  ia  made  optional  at  this  exami- 
*  nation.  The  new  subjects  are  mathematics,  logic,  and  Latin — 
freed  from  the  fetters  of  elementary  books — ^Greek,  French, 
German,  Spanish,  and  Italian,  and  the  examiners  may,  if  they 
desire,  include  "any  other  subjects.*'  This  last  is  one  of  the  most 
comprehensive  provisions  known  to  us,  and  would  authorise 
almost  any  subject  being  introduced  into  the  second  examination 
from  Chinese  music  down  to  dominoes.  Candidates  need  only 
pass  in  three  subjects,  and  those  they  may  select  themselves;  but 
among  the  subjects  selected  must  be  either  mathematics  and  one 
language,  or,  if  mathematics  is  not  taken,  then  any  two  of  the 
languages.  Book-keeping  must  be  passed  in,  but  it  need  not  be 
taken  at  this  examination,  but  may  be  taken  with  the  law 
examination  later  on.  The  general  knowledge  examination 
(though  that  name  seems  to  be  dropped)  may  be  taken  either 
immediately  after  the  first  examination  or  at  any  time  within  three 
years  thereafter.  At  present  it  may  be  taken  at  any  time  before 
the  applicant  presents  his  petition  to  the  Court  of  Session  for 
admission  as  a  law  agent,  or  a  candidate  may  be  remitted  for 
examination  in  both  law  and  general  knowledge,  in  which  case 
law  may  be  taken  first.  Here,  again,  the  question  arises,  what 
will  be  the  position  of  the  student  under  the  new  Act  as 
rjBgards  his  apprenticeship  if  he  fails,  to  pass  within  three 
years?  Will  it  go  on  into  the  Ewigkeit  until  the  student 
succeeds  in  passing,  or  until  the  regulations  are  altered  in  very 
pity  for  septuagenarians  who  cannot  pass?  Things  are,  how- 
ever, a  little  eajsier  for  the  man  who  fails  in  the  second 
examination  than  for  him  who  fails  in  the  first.  Failure  in 
one  subject  is  not  to  count  as  failure  in  all.  He  is  to  know 
where  he  has  failed,  and  when  he  returns  to  the  field  he  will 
only  require  to  pass  in  the  subjects  in  which  he  failed  before. 
This  is  an  excellent  provision. 

The  present  second  examination  is  not  necessary  for 
graduates  of  any  imiversity  in  Great  Britain  or  Ireland,  or 
those  students  who  have  ''attended"  in  three  separate  classes 
in  arts  in  any  Scottish  university  (one  of  said  classes  being 
Humanity)  and  has  "  taken  part "  (ambiguous  phrase !)  in  the 
examinations  in  such  classes,  members  of  the  Faculty  of  Advo- 
cates, utter  barristers,  or  attorneys  or  solicitors  of  England. 
Such  exemptions  remain,  except  that  of  students  who  have 
"  attended "  Arts  classes,  but  a  new  exemption  is  created  in 
favour  of  students  who  hold  higher  standard  certificates, 
granted  to  those  who  have  passed  the  preliminary  examina- 
tion in  the  specified  subjects  of  the  curriculum  for  the  M.A. 
degree,  and  candidates  who  hold  leaving  certificates  of  the 
higher  grade. 
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On  the  whole,  the  new  regulations  are  Kkely  to  meet  with 
the  cordial  approbation  of  the  profession.  Only  one  cause  of 
regret  occurs  to  us  in  the  fact  that  the  dissociation  of  the 
examinations  with  the  universities  has  gone  a  step  further  We 
have  always  disapproved  of  mere  attendance  at  arts  classes 
being  held  as  an  equivalent  for  the  first  and  second  examina- 
tiona  This  flaw  was  pointed  out  in  Mr.  W.  G.  Black's  book, 
"The  Law  Agents  Act,  1872,"  and  we  have  never  known  any- 
one seek  to  defend  the  old  practice.  But  now  that  applicants 
for  admission  as  law  agents  do  not  require  to  have  attended  any 
university  law  classes,  we  regret  that  the  last  shred  of  connection 
between  law  education  and  the  Arts  and  Law  Faculties  of  the 
universities  should  have  disappeared.  It  should  not  be  so,  and 
we  should  have  liked  if,  along  with  the  more  stringent  regu- 
lation of  examinations  under  the  Law  Agents  Act,  the  Act  of 
Sederunt  had  made  it  compulsory  upon  the  law  student  to  attend 
two  arts  or  law  classes.  There  is  much  education  beyond  mere 
class  teaching  in  attendance  at  a  university,  and  its  want 
can  never  be  supplied  by  examinations  by  a  board,  however 
able;  the  education  of  a  gentleman  can  never  be  made  by  exami- 
nation alone.  We  should  like  to  see  the  day  when  attendance  at 
university  classes  of  Public  Law,  Constitutional  Law  and  History, 
and  Modem  Europe€ui  History  will  be  compulsory  upon  all 
applicants  for  admission  as  law  agents.  Of  course,  the  best  men 
always  will  take  university  classes  which  the  Act  of  Sederunt 
does  not  compel  them  to  take,  but  it  is  not  by  its  best  men  that 
any  profession  is  judged  by  the  public ;  it  is  by  its  worst. 

What  effect  has  the  new  Act  on  students  who  are  at  present 
studying  for  admission  ?  Shortly  this :  candidates  who  have 
passed  the  present  preliminary  examination  are  exempted  from 
the  new  "first  examination";  candidates  who  have  passed  the 
present  general  knowledge  examination  are  exempted  from  the 
new  "second  examination."  Candidates  who  have  completed 
attendance  at  three  arts  classes  are  exempted  from  the  second 
examination,  but  if  only  one  or  two  classes  have  been  taken  the 
candidate  will  require  to  pass  the  second  examination,  nor  will 
the  taking  of  a  class  ticket  next  November  by  a  student  who  has 
attended  two  classes  up  to  that  date  avail  him. 


PROFESSIONAL  RECOLLECTIONS. 

8. — A  Painful  Duty. 

It  is  common  in  Scotland  to  send  for  "  the  minister "  to  break 
any  specially  bad  bit  of  news,  as,  for  instance,  the  sudden  or  acci- 
dental death  of  a  near  relative.     Doctors  have  often,  as  gently  as 
U 
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they  can,  to  announce  the  hopelessness  of  their  cases/ but  the 
worst  news  the  lawyer  has  usually  to  convey  is  that  he  has  lost 
the  client's  case  when  the  client  felt  sure  of  winning  it.  Such 
an  announcement  is  neither  easy  nor  pleasant  to  make,  but 
sometimes  the  lawyer  has  still  more  trying  tales  to  tell.  As, 
for  instance : 

Tears  ago  I  had  a  client  who  was  a  city  merchant  in  a  fairly 
large  and  prosperous  way  of  business.  He  was  a  man  of  great 
energy  and  ambition.  He  was  in  haste  to  be  ricL  He  was 
married  and  the  father  of  several  children.  He  took — ^not  to 
drink,  for  he  was  too  busy  a  man  for  that,  but — ^to  patents,  and 
it  proved  for  him,  as  for  so  many  more,  a  species  of  intoxication. 
The  poet  has  said  that 

Man  never  is  but  always  to  be  blessed. 
And,  with  as  much  truth,  he  might  have  said — 

The  genius  who  invents  is  always  to  be  rich, 
But  somehow  never  is,  through  unexpected  hitch. 
My  client  both  pushed  the  inventions  of  others  and  patented 
his  own,  and  so  secured  the  double  chance  of  failure  and  disap- 
pointment. He  found,  what  so  many  find — that  it  takes  a  good 
deal  of  money  to  bring  a  patent  to  the  point  of  even  having  the 
chance  to  pay.  When  a  good  deal  has  been  spent  and  only  a 
little  now  is  needed  "to  make  success  certain,'  and  when  the 
"  little  more  "  is  not  possessed  but  is  obtainable,  surely  it  is  not 
necessary  to  enquire  too  closely  how  it  is  obtained.  Certainly 
not  if  matters  are  put  right  in  time,  but  if  the  money  is  got  by 
questionable  means  and  it  is  not  put  right  in  time — aye,  there's 
the  rub.  My  confident  client  was  sure  he  would  retire  the 
forged  bill  during  its  currency,  and  that,  too,  from  the  profits  of 
the  very  patent  which  tempted  him  to  put  his  friend's  name,  as 
well  as  his  own,  to  the  trumpery  bit  of  oblong  blue  paper  which 
is  so  handy  at  its  date  and  so  troublesome  "three  months  after 
date."  But  his  confidence  was  not  justified  by  results  and — he 
had  to  flee  the  country. 

Amongst  my  letters  one  morning,  when  I  reached  the  oflSce, 
was  one  from  my  unhappy  client,  which  he  had  put  into  the 
letter-box  after  business  hours  the  day  before,  telling  me  that, 
by  the  time  his  letter  came  into  my  hands,  he  would  be  on  the 
ocean,  and  confessing  that  his  sudden  departure  was  forced  upon 
him  by  reason  of  his  having  forged  and  uttered  a  bill  for  a  few 
hundred  pounds  to  meet  an  occasion  in  connection  with  one  of 
his  patenta  The  letter  went  on  to  lament  his  folly  and  to 
promise  an  early  remittance  through  me  to  the  bank  which  had 
been  cheated,  and  wound  up  by  begging  me  to  break  the  news 
to  his  wife  and  advise  her  how  to  act  in  the  circumstances.  My 
own  surprise  was  great  and  my  regret  was  great,  for  I  had  held 
this  client  in  high  esteem,  and  I  knew  his  wife  to  be  a  lady  of 
education  and  refinement.  The  bill  was  due  next  day,  and,  as  it 
was  desirable  to  have  the  wife  ahead  of  the  bank,  there  was  no 
time  to  lose. 

I   sent  a  messenger  for  the  lady,  who  lived   in   a  suburb 


Digitized  by  LjOOQIC 


1893.]  PROFESSIONAL  RECOLLECTIONS.  127 

a  couple  of  miles  off.  She  came  at  onoe,  and,  telling  me  her 
husband  had  not  been  home  since  the  morning  of  the  previous 
day,  took  the  first  word  by  asking  if  I  knew  anything  about 
him.  I  was  holding  his  letter  to  me  in  my  hand,  and  she  knew 
the  paper  and  the  writing  by  head  mark,  and,  with  alarm,  asked 
me  what  it  contained.  There  was  a  look  in  her  eyes  and  a 
compression  in  her  lips  that  told  me  she  would  feel  the  blow 
less  if  I  made  no  delay,  so  I  told  her,  almost  bluntly,  what  the 
letter  told  me.  She  kept  her  eyes  fixed  on  me  while  I  spoke 
and  after  I  stopped  speaking,  but  she  opened  not  her  lips.  The 
compression  of  the  lips  became  more  marked,  and  her  colour 
faded  till  I  thought  she  would  faint.  She  was  sitting  on  an  arm- 
chair, and  I  noticed  that  she  grasped  the  arms  with  both  her 
hands  and  held  on  as  if  for  life.  Still  she  did  not  speak  nor 
remove  her  fixed  gaze  from  my  face,  and  for  a  long  while  we  sat 
and  looked  at  each  other  in  sUence.  At  last,  when  she  tried  to 
speak,  she  could  utter  only  one  word,  "water,"  and  that  very 
huskily.  I  ran  for  a  glass  of  water,  and  she  soon  rallied  and 
entered  on  a  business-Tike  discussion  of  the  course  she  should 
pursue  with  regard  to  her  children,  her  house,  and  her  furniture. 
By  inference  I  knew  her  husband's  estate  would  be  bankrupt, 
and  that  it  was  therefore  proper  she  should  take  away  nothing 
which  the  trustee  in  the  sequestration  would  have  had  to  claim 
for  the  creditors.  I  advised  the  lady  in  this  way,  and  learned 
from  her  that  she  would  at  once  retire  to  a  town  on  the  con- 
tinent, where  she  hcwi  friends. 

I  never  saw  her  again,  but  I  afterwards  learned  that  she  had 
sailed  from  Leith  the  same  evening,  and  the  trustee  who  was 
appointed  gave  me  to  understand  that  she  had  put  a  fcdr  inter- 
pretation on  my  explanation  of  her  rights,  with  just  a  little  bias 
in  her  own  favour.  In  the  hurry  and  confusion  of  getting  away 
on  such  short  notice  she  failed  to  distinguish  between  body 
clothes,  which  I  had  told  her  to  take,  and  bedclothes,  which 
I  had  not  told  her  to  take. 

My  client  was  a  thoughtful  and  intelligent  man,  for  he  sent 
me  a  half  sheet  of  notepaper  with  his  signature  at  the  foot.  I 
deemed  that  an  implied  mandate  for  sequestration,  and  by  suit- 
able writing  over  the  signature  I  made  it  an  actual  mandate,  on 
which  sequestration  was  at  once  awarded.  The  bankrupt  cannot 
have  made  much  in  the  New  World,  for  he  has  not  sent  home 
the  money  to  pay  the  forged  bill,  which  I  think  he  would  have 
done  if  he  had  been  able.     I  have  known  many  less  honest  men. 


(©bittiarii. 


At  Berwick,  on  31st  March,  Mr.  Edward  Willoby,  solicitor, 
aged  85.  Deceased  was  for  many  years  clerk  to  the  Berwick 
Magistrates,  and  also  to  the  county  bench  of  Justices.  He  was 
also  clerk  to  the  Berwick  Union  Poor  Law  Guardians  and 
Berwick  Rural  Sanitary  Authority.  Lately  he  resigned  his 
public  appointments. 
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At  Glasgow,  on  18fch  April,  at  the  age  of  44,  Mr.  Alexander 
MacBean,  of  the  firm  of  MacBean  &  Macdonald,  writers.  A  native 
of  Inverness,  Mr.  MacBean  came  to  Glasgow  about  twenty-five 
years  ago,  and  entered  the  office  of  Messrs.  Moncriefl^,  Paterson, 
Forbes,  &  Baxr,  where  for  several  years  he  acted  as  assistant  to 
the  late  Mr.  Daniel  Forbes.  On  Mr.  Forbes'  death,  about  eleven 
years  ago,  Mr.  MacBean  joined  Mr.  Macdonald,  and  continued  in 
partnership  with  him  until  his  death.  Mr.  MacBean  devoted  much 
of  his  time  to  church  and  philanthropic  work.  A  deacon  of  Free 
St.  Peters,  he  for  several  years  acted  as  general  secretary  of  the 
Sunday  School  Society,  and  at  his  death  he  was  clerk  to  the 
deacons'  court,  an  office  which  he  held  for  about  thirteen  years. 
Of  a  genial  and  kindly  disposition,  he  was  much  respected  and 
held  in  high  esteem  by  all  who  knew  him,  and  his  somewhat 
sudden  and  unexpected  death  is  deeply  regretted  by  a  large 
circle  of  friends,     Mr.  MacBean  was  unmarried. 


il0h8  horn  ^onbon. 

The  Tbmplb,  28th  April,  1893. 
Questions  of  legal  reform  are  like  some  comets,  their  paths  are 
eccentric,  and  they  reappear  at  long  intervals.  In  the  case  of 
the  heavenly  bodies  some  kind  of  calculation  can  be  made  of  the 
course  of  the  most  erratic  of  them,  and  it  is  not  expected  of  them 
that  they  shall  disappear  from  space  altogether.  Not  anything 
like  this  certainty  exists  in  considering  what  will  happen  in  the 
regions  of  the  law.  Who  can  tell,  for  example,  what  the  present 
condition  is  of  that  movement  for  reform  of  legal  procedure 
which  was  agitating  the  profession  last  year,  and  from  which 
so  much  was  expected  ?  All  that  is  possible  to  say  seems  to  be 
that  there  has  ceased  to  be  a  movement,  and  we  have  come  back 
to  a  condition  of  equilibrium.  How  many  years  have  elapsed 
since  the  anomalies  in  the  position  of  the  benchers  of  the  Inns  of 
Court  and  the  inadequacy  of  those  bodies  to  perform  duties 
which,  if  not  performed  by  them,  cannot  be  performed  at  all, 
began  to  be  pointed  out  and  proposals  made  for  their  reorganisa- 
tion, and  the  allotment  to  them  and  their  revenues  of  a  real 
practical  sphere  of  action  in  the  scheme  of  legal  things !  There 
is  a  clear  record  of  several  generations  of  would-be  reformers 
engaged  upon  this  work  ;  but  the  result,  to  all  o&tward  seeming, 
is  nu.  To-day  their  successors  are  busy  upon  the  same  theme, 
but  the  Inns  of  Court  still  stand  as  imperturbable,  as  solid,  as 
immovable,  and  as  stupidly  asleep  as  the  Pyramids.  What  is 
the  good  of  ridicule,  or  satire,  or  invective,  or  pathetic  appeal 
addressed  to  such  ancient  monuments  ?  You  can  reach  neither 
their  stony  heads  nor  their  stony  hearts,  not  even  if  you  are 
"  A  Young  Bencher."  and  in  such  a  dreary  milieu  find  yourself 
an  object  for  commiseration.     True,  you  have  found  axx  opening 
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for  attack  which  promises  well  when  you  have  the  courage  to 
tell  your  fellow  benchers  that  their  club,  supposed  to  be  one  of 
the  best  in  London,  and  to  which  the  entrance  fee  was  very  stiff, 
is,  after  all,  not  woi*th  the  money.  But  leave  your  appeals  to 
the  example  of  the  American  Bar  Associations,  with  their  "proud 
"  record  of  high  thinking  and  brilliant  teaching  and  exposition, 
"  always  directed  to  the  improvement  of  the  profession,  and  the 
"  advancement  of  the  law  and  its  methods."  That  is  all  in  vain. 
Shall  we  Americanise  our  institutions  by  making  them  useful  ? 
That  may  do  for  "  Young  Benchers,"  but  not  for  old  benchers. 

Then,  as  a  third  instance,  we  have  the  subject  of  the  regis- 
tration of  title  to  land.  It  is  at  least  fifty  years  ago  since,  in 
modem  days,  it  began  to  be  seriously  discussed  as  a  practical 
measure.  At  intervals  it  has  been  appearing  upon  and  disap- 
pearing below  the  horizon  throughout  the  whole  of  this  period. 
At  present  it  appears  as  a  dreadful  portent  of  coming  disaster 
and  ruin  to  the  Incorporated  Law  Society  and  its  cHentUe  who 
live  by  conveyancing,  in  the  shape  of  the  Land  Transfer  Bill, 
which  the  other  day  passed  its  second  reading  in  the  House  of 
Lords  under  the  auspices  of  the  Lord  Chancellor.  Is  the  title  to 
land  to  be  compulsorily  registered  or  not  is  a  question  which 
carries  terror  and  dismay  to  thousands  of  legal  bosoms  in  Eng- 
land just  now,  and  it  will  not  be  the  fault  of  the  conveyancing 
solicitors  if  that  question  is  not  relegated  to  the  list  of  those 
insoluble  problems  upon  which  the  wit  of  man  is  exercised  in 
vain. 

This  may  appear  strange  to  the  profession  in  Scotland,  where 
registration  has  been  known  for,  I  suppose,  nearly  three  hundred 
years ;  and  possibly  Scottish  lawyers  may  complacently  smile  at 
the  woful  lack  of  information  and  enlightenment  shown  by 
their  English  brethren  in  regard  to  a  system  of  which  their 
experience  has  been  so  satisfactory,  and  which,  indeed,  they 
can  hardly  conceive  as  anything  but  indispensable.  Perhaps 
they  have  abundant  justification  for  their  astonishment  at  English 
perversity  when  they  remember  that  two  hundred  and  fifty 
years  ago  Cromwell,  then  in  Scotland,  satisfied  himself  of  the 
value  of  the  institution  to  that  country  and  strove  to  introduce 
an  imitation  of  it  into  England,  but  was  frustrated  by  ''  the  sons 
"  of  Zeruiah  " — his  picturesque  phrase  for  the  men  of  the  common 
law.  Could  anything  be  more  illustrative  of  the  extraordinary 
history  of  legal  reforms  than  a  fact  of  this  kind  ?  To-day  the 
question  in  legal  circles  is,  can  this  land  registration  scheme  be 
defeated  ?  To  de^l  with  the  subject  of  land  title  registration  pro 
and  con  is  not  suitable  for  these  Notes,  but  there  is  an  aspect 
of  it  which  has  an  interest  which  it  shares  with  several  other 
matters  of  professional  importance.  This  is  the  principle  with 
which  the  Incorporated  Law  Society  is  at  war,  and  which  it 
describes  as  "  Ofiicialism."  It  holds  that,  for  a  considerable 
period  now,  the  tendency  has  been  growing  of  throwing  into  the 
hands  of  Government  offices  and  Goverament  officials  much  of 
the  work  which  has  usually  been  done  by  members  of  the  legal 
profession,  and  that  this  is  an  evil  of  great  magnitude  both  to 
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the  public  and  to  the  profession.  In  the  first  case  it  acts  by 
increasing  the  expenses  of  business,  the  fees  for  which  do  not 
meet  the  costs  of  the  official  system,  and  which  have  conse- 
quently to  be  met  by  a  burden  upon  the  taxpayers.  In  the 
se<5ond  case  it  is  unjust,  by  depriving-  a  body  of  highly -educated 
and  trained  experts  of  the  business  which  they  have  paid  to  the 
State  a  lar^e  consideration  to  be  allowed  to  perform.  And  they 
further  hold  that  these  injustices  are  not  counterbalanced  by  the 
greater  efficiency  of  the  services  rendered  to  the  public,  but,  on 
the  contrary,  by  less.  These  objections  they  have  formulated 
from  time  to  time  in  various  documents  addressed  to  the  profes- 
sion, with  the  view  of  arousing  its  attention  to  the  insidious  process 
going  on,  and  to  the  members  of  the  Legislature  by  way  of 
information  and  instruction.  The  latest  of  these  is  a  most 
lengthy  and  elaborate  report  of  a  special  committee  of  the 
Society  which  deals  with  officialism  in  general,  with  the  bank- 
ruptcy and  winding-up  departments  which  have  been  brought 
into  operation  by  the  Bankruptcy  Act  of  1883  and  the 
Companies'  Winding-up  Act  of  1890,  with  the  efforts  of  the 
Land  Registry  Office  to  extend  the  operations  of  the  Per- 
missive Land  Registration  Acts  of  1862  and  1875,  and  to 
procure  the  substitution  of  compulsory  for  optional  r^stration, 
and  lastly,  with  the  proposals  for  the  establishment  of  a  public 
trustee  department.  All  of  these  measures,  they  hold,  sin  against 
the  true  theory  of  Government  action  in  regard  to  business 
which  is  carried  on  by  private  individuals.  They  mix  up  and 
confuse  the  proper  fimctions  of  a  State  department,  viz., 
supervision  and  disciplinary  control  and  regulation,  and  the 
exposure  and  punishment  of  abuses  and  wrong-doing,  which  in 
themselves  are  not  sources  of  official  profit,  with  the  transaction 
of  administrative  business,  which  is.  Their  objection  seems 
urgeable  with  much  greater  force  against  all  the  other  measures 
than  against  that  of  land  title  registration,  but  it  is  difficult  to  see 
that  it  is  applicable  at  all  to  it.  Without  doubt  there  are 
formidable  difficulties  in  getting  registration  started.  It  is  a 
plausible  argument  that,  as  permissive  legislation  has  failed  to 
make  laiid  registration  a  success,  it  is  arbitrary,  inexpedient,  and 
unjust  to  substitute  for  it  compulsion.  But  the  Lord  Chancellor's 
answer  to  this  seems  quite  sufficient,  that  if  on  grounds  of  public 
policy  such  land  legislation  is  necessary,  the  wishes  of  private 
owners  of  land  are  not  relevant  to  the  matter,  nor  are  the  wishes 
and  interest  of  solicitors.  The  work  performed  by  officials  in  a 
Register  House  does  not  interfere  with  the  legitimate  work  of 
solicitors  in  the  same  sense  as  it  is  interfered  with  by  the  officials 
in  the  other  cases,  as,  for  example,  a  public  trustee  might  probably 
do.  If  simplification  of  title  led  to  less  expense  in  the  transfer 
of  land,  that  would  be  a  legitimate  deprivation  of  business  to 
which  solicitors  would  be  bound  to  submit,  and  their  only  chance 
of  securing  public  sympathy  is  by  pointing  out  that  proposals  of 
registration  will  make  matters  worse  instead  of  better.  This 
they  have  very  conscientiously  endeavoured  to  do.  They  devote 
themselves  with  enthusiasm  to  the  work,  and  it  must  be  confessed 
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they  raise  up  a  pretty  pile  of  difficulties,  so  great,  indeed,  that 
they  directly  traverse  the  opinions  of  commissions  that  have 
reported  in  the  past  upon  the  desirability  of  land  registration  by 
apparently  showing  that  it  is  totally  impossible  ever  even  to  be 
started  without  committing  the  rankest  injustice.  A  good  deal 
must  be  allowed  for  the  "  personal  equation  "  in  all  this,  and  a 
certain  amount  of  confusion  of  ideas  is  permissible  to  those  whose 
interests  are  pretty  well  secured  under  an  existing  system,  but 
somewhat  doubtful  under  a  change.  True,  the  authors  of  the 
Society's  report  point  out  that  rejuly  the  compulsory  placing  of 
all  land  upon  the  register  would  involve  a  great  increase. of 
business.  On  the  other  hand,  the  Solidtora'  Journal  asserts  that 
such  legislation  would  ruin  conveyancing  and  conveyancers 
completely. 

In  re^uxl  to  the  compulsory  employment  of  a  public  trustee, 
the  report  remarks  that,  though  this  has  not  yet  been  suggested, 
yet  it  probably  would  be,  as  experience  goes  to  prove  that  when 
once  an  office  is  established  the  officials  have  to  justify  their 
existence,  and  they  seek  to  extend  their  jurisdiction  as  widely  as 
possible.  Thus,  if,  as  would  probably  happen,  the  expenses  of 
the  office  exceeded  the  returns,  as  was  long  the  case  with  the 
Land  Registry,  the  inclination  of  the  official  trustee  of  this 
department  would  be  to  obtain  a  compulsory  management  of  all 
cases  of  intestacy.  And  once  get  such  a  department  established, 
then  the  great  difficulty  in  every  such  case  is  the  constant  and 
ever-increasing  desire  on  the  part  of  its  officers  to  extend  their 
influence  and  to  encroach  upon  the  sphere  of  private  duties  and 
private  individual  exertion.  For  this  they  have  always  the 
greatest  facilities  by  their  readiness  of  access  to  the  ears  of  the 
authorities. 

There  has  not  been  a  greater  fiasco  for  a  long  time  than  the 
trial  of  the  Hansard  Directors  and  Promoters,  so  far  as  the 
prosecution  was  concerned.  It  would  not  be  permissible  to  say 
that  with  better  management  a  different  result  might  have  been 
obtained,  but  at  anyrate  nobody  could  have  felt  more  strongly 
than  the  defendants  how  greatly  they  were  helped  by  the 
absence  of  Sir  Charles  Russell  looking  after  the  Seals — a 
congenial  occupation  for  a  prospective  Lord  Chancellor,  one, 
however,  in  which  Sir  John  Rigby  would  have  been,  to  say  the 
least,  quite  as  competent  as  the  Attorney-General,  while  he  was 
wofully  and  pitiably  constrained,  and  hopelessly  out  of  place  in 
such  a  criminal  trial  as  the  Hansard  prosecution.  The  poor  man 
was  snubbed  by  the  judge,  and  even  by  the  jury.  A  round  peg 
in  a  square  hole  does  not  sufficiently  describe  the  awkwardness 
of  this  renowned  Chancery  practitioner  introduced  for  the  first 
time  to  the  difficulties  of  an  indictment  so  complicated,  and 
charging  such  subtle  forms  of  fraud  and  malversation  as  was  the 
c&se  here.  It  has  been  said  of  him  that  he  has  probably  the 
worst  House  of  Commons  style  it  is  possible  to  conceive.  He 
has  shown  himself  to  possess  quite  the  very  worst  style  that  a 
man  could  have  with  a  jury.  This  was  all  the  more  striking 
from  the  notable  contrast  Mr.  Bottomley,  the  defendant  who  has 
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conducted  his  case  himself  without  the  assistance  of  counsel, 
presented  to  him.  Mr.  Bottomley  also  was  for  the  first  time 
dealing  with  a  jury  and  handling  matters  which  one  would  have 
supposed  he  was  less  familiar  with  than  could  possibly  be  the  case 
with  a  barrister  who  is  Her  Majesty's  Solicitor,  and  who,  if  not  a 
criminal  lawyer,  at  least  has  a  large  acquaintance  with  company 
law,  out  of  which  this  prosecution  arose.  But  what  a.  difference ! 
There  has  not  often  been  seen  a  finer  display  of  advocacy  than 
Mr.  Bottomley  has  given  the  Court  throughout  the  trial  His 
speech  was  one  of  the  finest  I  ever  had  the  opportunity  of  hear- 
ing. No  doubt  he  has  had  to  cultivate  the  plausible  art.  of 
persuasion,  the  essence  of  advocacy,  in  his  wide  experience  of 
company  promoting,  and  he  must  have  acquired  the  art  of  public 
speaking  too  in  that  vocation.  He  was  alert,  flexible,  tactful, 
smooth,  all  that  Sir  John  Rigby  is  not,  with  a  voice  that  any 
man  at  the  bar  might  envy,  especially  Mr.  Charles  Matthews, 
who  makes  up  for  want  of  voice  by  redundancy  of  gesture  and 
theatrical  attitudes,  as  befits  his  descent  from  his  celebrated 
histrionic  parents,  and  even  Mr.  Gill,  who  has  plenty  of  voice 
indeed,  even  if  it  be  not  true,  as  Mr.  Bottomley  suggested,  that  he 
owes  his  professional  position  chiefly  to  that  natural  endowment. 
The  acquittal  is  very  largely  due  to  this  unprofessional  advocate, 
and  it  was  he  to  whom  it  is  mostly  due  that  the  odium  against 
him  and  his  co-defendants  with  which  the  trial  began  has  been 
turned  into  something  very  like  sympathy  with  them.  Out  of 
twenty-nine  counts  only  two  were  allowed  to  go  to  the  jury,  and 
in  the  opinion  of  Mr.  Justice  Hawkins  the  prosecution  ought 
never  to  have  been  undertaken. 


Glasgow. — Messrs.  McLean  &  Baird,  writers,  212  St.  Vincent 
Street,  and  Mr.  R  T.  Neilson,  writer,  128  Wellington  Street,  have 
amalgamated  their  respective  businesses.  The  joint  business  is  to  be 
carried  on  at  187  West  George  Street  under  the  firm  of  McLean,  Baird, 
&  Neilson. 

Mr.  William  Smith,  B.L.,  for  several  years  procurator  in  the  office  of 
Messrs.  Stevenson  &  Brownlie,  writers,  has  commenced  business  as  a 
writer  and  law  agent  at  95  Bath  Street,  Glasgow. 

Wick. — Mr.  R.  S.  W.  Leith  has  assumed  Mr.  Alexander  Bruce, 
solicitor,  Wick,  as  a  partner.  The  business  will  in  future  be  carried  on 
under  the  firm  name  of  Leith  <fe  Bruce,  solicitors. 
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THE  SMALL  HOLDINGS  ACT. 
It  is  now  nearly  a  year  since  the  Small  Holdings  Act,  1892, 
received  the  royal  assent,  but,  although  during  its  progress 
through  Parliament  it  received  considerable  public  notice,  it  is 
doubtful  how  far  lawyers  regard  it  as  a  practical  measure.  The 
object  aimed  at  is  a  laudable  one,  viz.,  to  provide  small  agricultural 
holdings  for  persons  who  desire  to  buy  suitable  land,  but  who, 
without  the  facilities  of  the  Act,  would  find  difficulty  in  acquiring 
land, — ^provided  they  are  themselves  willing  to  cultivate  the 
holdings.  The  Act  applies  to  Eagland  and  Scotland,  but  not  to 
Ireland,  that  favourite  child  of  agrarian  legislation  having 
alrefiwly  every  variety  of  tenure  supplied  for  her  delectation ;  and 
to  carry  its  provisions  into  effect  large  powers  are  conferred  upon 
the  council  of  each  county. 

Elach  council,  if  of  opinion  that  there  is  a  demand  for  small 
holdings  in  their  county,  may  acquire  land  by  purchase  or  on 
lease,  or  they  may  be  moved  to  consider  the  matter  on  the 
petition  of  "any  one  or  more  county  electors."  Probably  the 
intention  of  the  Act  Ls  that  the  coimty  council  should  purchase 
small  properties  and  split  them  up  into  holdings,  for  it  is  difficult 
to  see  how  otherwise  they  will  be  able  to  get  land  of  suitable 
situation  for  persons  who  presumably  are  not  to  be  entirely 
dependent  upon  their  holdings,  but  who  may  be  small  shop- 
kaepers  in  villages,  with  time  enough  on  their  hands  and 
sufficient  energy  to  combine  a  species  of  farming  with  their 
other  avocations.  The  ground,  when  acquired,  may  be  sold 
in  holdings  exceeding  one  acre,  but  under  fifty  acres,  or  which, 
if  exceeding  fifty  acres,  do  not  exceed  in  annual  value  for 
income  tax  purposes  £50,  but  the  Act  facilitates  the  creation  of 
leaseholds  referred  to  in  sec.  4, — of  lands  which  either  do  not 
exceed  in  extent  fifteen  acres,  or  are  not  of  more  value  than  £15 
a  year.  If  the  land  is  sold,  it  is  for  twenty  years  from  the  date 
N 


Digitized  by  LjOOQIC 


134  THE  SMALL  HOLDINGS  ACT.  [Jim« 

of  the  sale  to  remain  subject  to  the  condition  "  that  the  holding 
"  shall  be  cultivated  by  the  owner  or  occupier  as  the  case  may  be, 
"  and  shall  not  be  used  for  any  purpose  other  than  agriculture," 
and  "that  not  more  than  one  dwelling-house  shall  be  erected  on 
"  the  holding ; "  further,  "  in  the  case  of  any  holding  on  which,  in 
"  the  opinion  of  the  county  council,  a  dwelling-house  ought  not  to 
"  be  erected,  no  dwelling-house  shall  be  erected  on  the  holding 
"  without  the  consent  of  the  county  council."  These  are  serious 
restrictions  upon  the  liberty  of  the  owner  of  land,  and  it  is 
sufficiently  clear  that  in  imposing  them  the  Legislature  have  had 
in  view  the  prohibition  of  the  etcquisition  of  lands  adjoining  a 
growing  village,  on  cheap  terms,  by  speculative  persons.  The 
object  may  be  good,  but  it  will  probably  work  out  in  this 
way  that  coimty  councils  will  find  landowners  very  unwilling 
to  sell  ground  near  villages  when  the  ground  will  be  after- 
wards subject  to  such  restrictions  that  the  growth  of  the 
village  and  the  increase  of  population  (advantageous  to  the  land- 
owner from  other  points  of  view)  will  be  prohibited.  If  such 
land  cannot  be  purchased,  then  the  county  council  will  have  to 
go  further  away  in  each  case  from  every  scene  of  rural  industry 
and  acquire  lands  where  no  speculative  interest  can  be  presumed 
to  exist ;  but  if  so,  the  small  holdings  will  not  be  open  to  the 
small  shopkeeper  as  a  paying  form  of  investment,  because  their 
situation  will  be  too  far  distant  from  the  scene  of  his  daily  work 
to  allow  him  to  keep  the  quick  eye  of  a  master  on  his  little 
holding.  It  may  be  said  that  it  was  not  for  such  a  class  the  Act 
was  passed;  it  was  for  the  benefit  of  the  industrious  labourer 
who  will  farm  and  do  nothing  else ;  to  which  it  may  be  answered 
that  such  a  person  would  find  distance  from  a  station  or  village 
all  the  more  serious  hindrance  to  the  prosperous  working  of  his 
holding  in  that,  unlike  the  ordinary  farmer,  he  will  have  no  trap 
or  cart  of  his  own  in  which  to  make  the  necessary  journeys 
backwards  and  forwards  to  the  station  or  village,  and  the  cost  of 
hire  will  add  to  the  expenses  of  the  holding. 

The  mode  of  purchase  is  as  follows : — ^The  purchaser  from  the 
county  council  will,  within  one  month  of  the  purchase,  pay  not 
less  than  one-fifth  of  the  price  (sec.  6) ;  one-fourth  of  the  whole 
price  may,  if  the  county  council  think  fit,  be  secured  by  a 
perpetual  rent  charge ;  the  residue  of  the  purchase  price  is  to  be 
secured  (so  far  as  Scotland  is  concerned)  by  a  bond  on  the  holding 
in  favour  of  the  council,  and  may  either  be  repaid  by  half-yearly 
instalments  of  principal,  with  such  interest  and  within  such  term 
"  not  exceeding  fifty  years  from  the  date  of  the  sale  "  as  may  be 
agreed  upon  by  the  council,  or  if  the  purchaser  so  requires,  it 
may  be  repaid  with  such  interest  and  within  such  period  by  a 
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terminable  annuity  payable  by  equal  half-yeajrly  instalments. 
*'The  amount  for  the  time  being  unpaid  may  at  any  time  be 
"  discharged,  and  any  such  terminable  annuity  may  at  any  time 
"be  redeemed  in  accordance  with  tables  fixed  by  the  county 
*'  council."  This  is  vastly  pretty,  and  certainly  fifty  years  is  a 
reasonable  time  within  which  to  pay  the  balance  of  the  price  of 
a  holding  which  cannot  at  the  outside  be  of  a  value  of  more  than 
£50  annually,  and  might  be  of  a  value  of  only  £15,  but  we  fancy 
the  average  agriculturalist  will  require  a  good  deal  of  coaching 
before  he  understands  the  financial  provisions  of  the  Act.  First, 
he  is  to  pay  a  fifth  of  the  price  down ;  second,  a  fourth  of  the 
whole  remains  a  perpetual  rent  charge;  third,  the  balance  is 
payable  in  fifty  years,  or  disappears  into  a  terminable  annuity ! 

Mr.  Shaw-Lefevre  is  abundantly  favourable  to  reforms  such  as 
this,  yet  he  observes  in  his  new  book  on  Agrarian  Tenv/res,  upon 
the  purchase  clauses  of  this  Act,  "The  conclusion  forced  upon 
"  one  by  a  consideration  of  the  whole  case  is  that  very  few  men 
"  of  the  class  of  agricultural  labourers,  or  indeed  of  any  other  class, 
"  will  be  found  able,  and  still  fewer  willing,  to  advance  one-fifth  of 
"  the  purchase  money  for  the  purpose  of  purchasing  small  farms  of 
**  from  thirty  to  forty  acres,  with  the  intention  of  making  a  living 
"  wholly  by  them ;  that  the  Act  in  this  respect  will  prove  to  be 
"  almost  a  dead  letter,  and  that,  if  put  in  force,  it  will  almost 
'*  certainly  lead  to  financial  loss  to  the  local  authorities  who 
"  attempt  it." 

Land  may  be  leased  if  not  exceeding  fifteen  acres  in  extent. 
This  we  regard  as  the  best  feature,  theoretically,  of  the  Act  in 
the  facilities  it  offers  to  labourers  who  wish  to  improve  their 
position,  but  practically  we  have  little  hope  of  much  good  from 
it,  and  again  we  reluctantly  agree  with  its  candid  friend,  who 
says,  "  It  is  scarcely  to  be  expected  that  labouring  men  will  be 
'*  able  to  cultivate  or  to  stock  more  than  three  to  five  acres  at 
"  most.  More  than  this  they  cannot  manage  while  they  remain 
"  labourers,  nor  can  they  make  a  living  wholly  out  of  so  little 
"as  fifteen  acres  of  average  farm  land  valued  at  £15  a  year. 
"  If  any  lettings  of  more  than  three  or  five  acres  are  made,  they 
"  will  probably  be  to  village  tradespeople  "  {Agrarian  Tenwrea, 
pp.  257-8). 

The  provisions  regarding  Scotland  in  the  Act  are  awkwardly 
iatroduced,  and  it  may  require  some  skill  to  apply  them  properly. 
There  is  apparently,  in  sec.  23,  a  provision  for  the  appointment 
of  some  new  kind  of  official  to  prepare  the  titles,  &c.,  of 
small  holdings,  but  it  is  not  clear  what  exactly  he  is  to  do, 
or  whether  he  should  be  an  accountant  or  a  solicitor. 
Probably  the  county  clerk  could  quite  satisfactorily  discharge 
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the  work.  A  committee  of  a  county  council  appointed  under 
the  Act  with  respect  to  the  adaptation  of  land  for  small 
holdings,  and  the  sale,  letting,  and  management  of  the  holdings, 
is  in  Scotland  to  consist  of  (1)  the  county  councillor  representing 
the  electoral  division  in  which  the  holdings  are  situate,  (2)  two 
other  members  of  the  county  council,  and  (3)  two  persons  to  be 
elected  triennially  by  the  county  electors  in  the  electoral  division 
where  the  holdings  are  situate,  "  in  accordance  with  such  regula- 
"tions  as  the  Secretary  for  Scotland  may  from  time  to  time 
"  prescribe,  whether  preliminary  or  incidental  to  such  election." 
So  far  as  public  intimation  goes,  up  till  now  the  Secretary  for 
Scotland  has  made  no  regulations.  We  understand  from  sec.  21 
that  the  electors  are  the  same  persons  as  the  electors  under  the 
Local  Grovemment  (Scotland)  Act,  1889,  but  we  scarcely  under- 
stand the  composition  of  the  committee  of  the  county  council. 
It  appears  to  be  assumed  that  there  will  be  small  holdings  in 
only  one  electoral  division.  What  is  to  happen  if  there  are 
holdings  in  two  or  more  divisions  we  cannot  learn,  unless 
we  are  to  understand  that  the  phrase  '*  a  committee  of  a 
"  county  council,"  in  sec.  24,  should  be  "  committees  of  a 
"county  council,"  and  that  eocA  such  committee  is  to  consist 
of  five  persons.  Otherwise,  if  there  is  to  be  one  committee  with 
local  representatives,  the  influence  of  the  local  representatives, 
i.e.,  of  persons  not  members  of  the  county  council,  might,  along 
with  that  of  their  electoral  representative  on  the  county  council, 
quite  overpower  the  will  of  the  "two  other  members  of  the 
"county  council;"  yet  it  is  the  county  council  and  not  the 
electoral  division  that  is  to  work  out  the  complicated  finance  of 
the  Act.  We  are  very  curious  to  see  how  the  Small  Holdings 
Act  will  act ;  with  all  its  benevolent  intentions,  ajid  advanced 
and  up-to-date  statesmanship,  it  would  be  a  pity  if  it  remained  a 
dead  letter. 


BUEGH  REGISTERS. 
By  the  25th  section  of  the  Conveyancing  Act  of  1874  it  is 
enacted  that  proprietors  of  burgage  property  shall  be  entitled  to 
grant  feus  thereof  in  the  same  manner  as  if  such  property  had 
been  held  by  feudal  tenure,  and  that  the  titles  of  all  such  feus 
granted  before  the  commencement  of  the  Act  shall  be  unchal- 
lengeable on  the  ground  that  such  titles  have  been  recorded  in 
the  burgh  register  of  sasines.  It  would  appear,  therefore,  that 
it  was  quite  legal  to  grant  feus  of  burgage  property  prior  to  the 
commencement  of  the  Conveyancing  Act  of  1874,  and  that  the 
register  in  which  the  titles  of  these  feus  should  have  been 
recorded  was  the  county  register.    The  section  then  goes  on  to 


Digitized  by  LjOOQIC 


1893.]  BURGH  REGISTERS.  137 

say  that  writs  affecting  land  which,  immediately  prior  to  the 
commencement  of  the  Act,  was  held  burgage  shall  be  recorded 
in  the  burgh  register  of  sasines.  Read  without  reference  to 
the  context,  these  words  would  undoubtedly  cover  feu  charters 
of  burgage  subjects.  Feu  charters  of  burgage  subjects  granted 
before  the  commencement  of  the  Conveyancing  Act  and  feu 
charters  of  burgage  subjects  granted  subsequent  to  the  com- 
mencement of  the  Act  would  accordingly  fall  to  be  recorded  in 
different  registers.  This  would  be  an  anomaly.  The  county 
r^fister  is,  in  the  first  part  of  the  section  in  question,  undoubtedly 
fixed  as  the  proper  register  in  which  to  record  feu  charters  of 
burgage  subjects  granted  prior  to  the  commencement  of  the  Act, 
and  surely  the  Legislature  can  never  have  intended  to  appoint  a 
different  register  for  charters  granted  after  the  commencement  of 
the  Act.  Was  the  Act  not  intended  rather  to  provide  for  a 
uniform  registration  of  feu  charters  of  burgage  subjects,  while 
at  the  same  time  saving  from  challenge  all  those  which  had  been 
recorded  in  the  wrong  register  ?  and  do  the  words  to  the  effect 
that  writs  affecting  land  which,  immediately  prior  to  the  com- 
mencement  of  the  Act,  was  held  burgage  shall  be  recorded  in  the 
burgh  register  of  sasines  not  refer  only  to  writs  affecting  land 
which  continues  to  be  held  burgage  ?  It  would  be  peculiar  if  the 
Act  in  the  first  part  of  the  section  in  question  declared,  in  effect, 
that  the  county  register  was  the  proper  register  in  which  to 
record  feu  charters  of  burgage  subjects,  and  then  in  the  latter 
part  directed  that  feu  charters  of  burgage  subjects  granted 
after  the  commencement  of  the  Act  were  to  be  recorded  in  the 
burgh  register.  The  words  "and  which  continues  to  be  held 
"burgage"  should  therefore  be  read  into  the  section  after  the 
words  "  was  held  burgage."  This  would  not  be  doing  violence 
to  the  spirit  of  the  section,  but  would  rather  elucidate  its  true 
meaning.  The  wording  of  this  section  of  the  Act  is  certainly 
contradictory,  and  this  has  caused  doubt  as  to  its  interpretation. 
Agents  differ  very  much  as  to  the  true  meaning  of  the  section  in 
question,  and  in  order  to  put  an  end  to  all  doubt  on  the  point  it 
would  perhaps  be  well  if  a  short  Act  of  Parliament  was  passed 
stating  in  explicit  terms  the  register  in  which  feu  charters  of 
burgage  subjects  are  to  be  recorded,  and  enacting  that  any 
charters  which  may  in  the  past  have  been  recorded  in  the  wrong 
register  are  to  be  unchallengeable  on  that  account.  This  would 
do  away  with  all  doubt  which  exists  in  the  minds  of  agents,  and 
would  avoid  double  recording  and  searches  in  both  registers.  It 
would  be  a  saving  of  money  to  clients,  as  many  agents  feel  it 
necessary  for  their  own  safety  to  record  and  make  searches  in 
both  register&     Probably  the  best  remedy  of  all  would  be  to 
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abolish  the  burgh  registers  altogether.  It  would  have  been 
much  better  had  this  been  done  by  the  Land  Registers  Act  of 
1868.  Such  a  step  would  no  doubt  meet  with  the  opposition 
of  the  various  town  clerks  throughout  Scotland,  but  would  be  to 
the  advantage  of  all  others. 


The  Burgh  Pouce  Act,  1892. — ^The  leading  event  of  the 
month  has  been  the  coming  into  operation  of  the  Burgh  Police 
Act  of  1892,  which  took  place  on  the  15th  of  May.  An  Act  of 
this  size  and  complexity,  containing  upwards  of  500  clauses, 
must  necessarily  give  rise  to  many  questions  on  which  there  will 
be  differences  of  opinion,  and  that  has  been  the  result  in  this 
instance.  A  meeting  of  the  Burgh  Officials*  Association  was 
held  in  the  early  part  of  the  month  for  the  purpose  of  consider- 
ing the  measure,  and  we  make  no  apology  for  giving  an  unusually 
large  amount  of  space  this  month  to  a  report  of  its  proceedings. 
As  the  Act  comes  gradually  into  full  operation,  and  its  effect  in 
its  different  branches  is  noted,  other  questions  no  doubt  will  be 
cropping  up  on  which  it  will  be  an  advantage  for  those  adminis- 
tering it  to  consult  together,  and  we  shall  be  happy  to  be  the 
medium  on  such  points  so  far  as  we  can  afford  the  space  without 
encroaching  too  much  on  what  is  required  for  otiier  matters. 
The  Burgh  Officials'  Association  in  this  case  is  doing  good  work, 
and  its  efforts  to  clear  up  doubts  and  difficulties  connected  with 
what  is  admittedly  in  some  respects  a  defective  piece  of  legis- 
lation will  no  doubt  be  much  appreciated. 


Inquiries  into  Fatal  Accidents. — The  agitation  to  intro- 
duce public  inquiries  into  cases  of  fatal  accident  in  Scotland  is 
likely  to  result  in  the  practice  here  being  assimilated  to  that  in 
England  in  this  matter.  A  Bill  has  been  introduced  for  that 
purpose,  and  there  is  every  likelihood  of  it  being  passed. 
Whether  the  new  form  of  inquiry  will  be  of  public  advantage  is 
open  to  question.  No  doubt  the  public,  through  the  newspapers, 
will  be  regaled  with  horrors  whenever  a  big  accident  occurs,  but 
that  the  effect  will  be  to  lessen  the  risk  of  such  accidents  in  the 
future  is  another  matter.  The  present  system  of  inquiry  by  the 
Fiscals  in  the  first  instance,  and  then  having  a  public  investigation 
or  trial  where  there  has  been  palpable  misconduct  or  neglect,  has 
worked  well  in  the  past.  The  best  evidence  of  that  is  the  absence 
of  any  serious  complaint  a^inst  those  who  have  been  entrusted 
with  the  carrying  out  of  tms  very  delicate  part  of  criminal  work. 
However,  if  we  are  to  have  a  new  system  and  additional  pub- 
licity, the  proposal  to  place  it  in  the  hands  of  the  Sheriffs  is  a 
guarantee  that  such  inquiries  will  be  carried  out  with  efficiency. 


Legal  Pedantry. — Fashionable  legal  society  in  Scotland 
detests  the  word  ''  Scotch."    The  lawyer  who  uses  it  is  as  essen- 
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tially  vtilgar  as  the  proverbial  person  who  eais  peas  with  a 
knife.  To  be  sure,  a  dispensation  is  granted  to  their  Lordships 
of  the  Supreme  Appellate  Court,  who,  being  mostly  English, 
cannot  be  expected  to  know  better.  An  occasional  breach  of 
legal  etiquette  may  even  be  pardoned  in  the  more  homely  of 
car  Court  of  Session  judges,  but  for  any  lawyer  under  the  rank 
of  a  judge  to  speak  of  "  Scotch  law,"  or  a  "  Scotch  appeal/'  or  a 
"  Scotch  Act,"  is  enough  to  ostracise  him  from  any  well-organised 
l^al  circle.  And  the  fashion  is  extending.  Here  is  a  rubric 
from  Rettie : — "  A  domiciled  Englishman  mfeft  in  Scots  land, 
**  under  a  bond  and  disposition  in  security,  is  subject  to  the  juris- 
"  diction  of  the  Scots  Courts  in  all  matters  relating  to  the  lands. 
"  A  trustee  administering  a  Scots  trust  which  includes  Scots  heri- 
*•  t(Me  estate  is  subject  to  the  jurisdiction  of  the  Scots  Cov/rts" 
(20  Ret.  187).  Is  this  not  a  reductio  ad  absvA^dumi  "Scots 
"  law  "  is  all  very  well,  but  "  Scots  land,"  "  Scots  mountains,"  and 
"  Scots  mists  "  are  justified  neither  by  usage  nor  common  sense. 


The  Law  Reports. — The  Jwndical  Review,  in  its  last  issue, 
has  for  a  "  current  topic  "  a  lively  criticism  of  the  present  system 
of  law  reporting  in  Scotland.  Rettie  is  too  expanded,  and  con- 
trasts unfavourably  with  the  Shaw  of  1829.  Here,  according  to 
the  reviewer,  is  a  model  report : — '^  MagistrcUes  of  KirkwcM  v. 
"  Lerwick — This  was  a  question  of  property  depending  on  the 
"  titles  of  the  parties  and  a  proof,  on  which  the  Lord  Ordinary 
"  pronounced  a  special  judgment,  and  the  Court  adhered."  This, 
**  with  the  accompanying  reference  to  the  Session  papers,"  is  said 
to  be  amply  su£Scient.  But  what  of  those  who  have  not  access 
to  the  Session  papers  ?  Oh,  nothing !  They  are  outside  the 
learned  circle  of  Parliament  House.  We  quote  the  editor's 
words: — "The  suggestion  that  Rettie's  Reports  are  intended 
"  for  people  who  have  not  access  to  the  Session  papers  is  pre- 
"  cisely  opposed  to  fact,  as  these  Reports  have  little  circulation 
"  in  the  provinces."  It  would  be  positively  dangerous  for  the 
lawyers  of  Glasgow,  Dundee,  or  Aberdeen  to  form  their  legal 
opinions  at  first  hand.  They  must  have  the  imprimatur  of  the 
budding  advocate  who,  for  an  adequate  fee,  will  search  the 
Session  papers  and  digest  for  the  benefit  of  the  provincial  those 
matters  of  "  high  interest "  which  are  to  be  expunged  from  the 
reports.  Unfortunately  for  the  scheme,  the  community  at  large 
do  not  rise  to  the  Edinburgh  charm,  and  there  is  now  a  flowing 
tide  of  public  opinion  in  favour  of  a  scheme  of  decentralisation 
such  as  that  shadowed  forth  by  Sheriff  Guthrie. 


^xttxvitmt. 


What  arb  Tbinds?  An  Accouut  of  the  History  of  Tithes  in  Scot- 
land. By  William  George  Black,  Writer,  Glasgow,  author  of 
"The  Parochial  Ecclesiastical  Law  of  Scotland."  Edinburgh  : 
William  Green  &  Sons.     1893.     (28.  6d.) 

As  in  the  Roman  law  there  were  said  to  be  seven  cruces,  so  it 
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may  be  said  there  is  at  least  one  in  our  own  law,  that  relating  to 
the  law  of  teinds.  To  the  average  lawyer  who,  from  professional 
necessity,  has  never  been  compelled  to  go  below  the  surface  of 
the  subject,  it  is  full  of  mystery.  This  is  no  doubt  largely  due, 
as  Forbes  says  in  his  Treatise  on  Church  Lands  and  Tithes, 
to  this,  "that  the  Canon  law,  though  we  never  burned  it  as 
"  Luther  did,  hath,  since  the  suppression  of  Popery,  been  little 
"  studied  in  Scotland  " ;  but  it  is  also  in  no  small  measure  owing 
to  the  absence  from  our  legal  literature  of  just  such  an  excellent 
book  on  the  subject  as  Mr.  Black  has  now  provided  In  answer- 
ing the  question  he  puts  to  himself.  What  are  Teinds  ?  Mr. 
Black  treats  of  the  historical  development  of  the  law  of  tithes 
in  Scotland,  and,  in  order*  the  more  clearly  to  do  so,  traces  the 
law  of  tithe-paying  from  its  first  civic  enactment  under  Charle- 
magne, through  English  practice,  down  to  the  time  of  its 
introduction  into  Scotland  by  King  David.  Mr.  Black  has 
wisely  refrained  from  too  frequent  or  prolonged  excursions  into 
the  many  bye-paths  of  the  kindred  subjects  of  Church  history 
and  ecclesiastical  law  with  which  the  subject  is  beset,  and  which 
to  him  must  have  had  attrcwitions.  He  has  written  the  book 
concisely  and  popularly,  avoiding,  as  far  as  possible,  the  use  of 
the  technical  expressions  in  which  the  subject  abounds.  The 
book  has  a  distinct  value  to  laymen  having  an  interest  in  this 
branch  of  the  law  relating  to  the  Church  of  Scotland  as  well  as 
to  lawyers.  It  is  divided  into  five  chapters,  the  first  treating  of 
"  The  Civil  Institution  of  Tithes  in  Europe,"  the  second  with 
"  Tithes  m  England— 970  to  1066,"  the  third  with  "  Tithes  in 
"  Scotland  before  the  Reformation— 1058  to  1560,"  the  fourth 
with  "Tithes  in  Scotland  during  the  Reformation  period  and 
"  subsequently— 1560  to  1628,"  and  the  fifth  with  "Teinds  in 
"  the  Present  Day."  An  interesting  chapter,  entitled  "  The  Sur- 
"  vival  of  the  Old  Church,"  is  added,  in  which  the  writer  deals 
with  the  history  of  the  different  forms  taken  by  the  Reformed 
Church  in  England,  Scotland,  and  Ireland.  Mr.  Black  set  himself 
a  difficult  task  in  undertaking  to  write  this  book,  and  his  suc- 
cessful treatment  of  the  subject  goes  to  show  that  he  has  not 
spared  himself  in  the  minute  and  painstaking  research  which  the 
work  demanded.  The  volume  is  well  printed,  and  is  singularly 
free  from  errors.  We  notice,  however,  that  on  page  52  the  year 
1661  is  printed  in  place  of  1561,  and  that  on  page  104  the  date 
of  the  Scotch  Education  Act  is  given  as  1871  instead  of  1872. 


At  Edinburgh,  on  13th  May,  Mr.  George  Andrew,  S.S.C.  The 
son  of  a  Banffshire  farmer,  Mr.  Andrew  in  early  life  became 
apprenticed  to  Mr.  James  Coutts,  solicitor,  Banff.  Thereafter  he  \ 
proceeded  to  Edinburgh  to  attend  the  law  classes,  and  in  1867  \ 
was  admitted  a  member  of  the  S.S.C.  Society.  For  many  years 
he  enjoyed  a  large  practice,  due  in  large  measure  to  his  connec- 
tion with  the  north.    He  also  acted  as  agent  of  the  Royal  Bank 
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of  Scotland  at  their  west-end  brcuich  in  Edinburgh  from  its  open- 
ing in  1870  till  1890.  Prior  to  the  amalgamation  of  the 
Provincial  Governments  in  New  Zealand,  he  acted  as  agent  for 
the  Provincial  Government  of  Otago,  an  agency  which  merged 
in  one  agent-general  located  in  London  after  the  union  of  the 
separate  Grovemmtots. 

At  Glasgow,  on  17th  May,  Mr.  Alexander  Young,  writer,  aged 
78  years.  Mr.  Young  joined  his  father  in  business  in  1840, 
under  the  firm  of  G.  &  A.  Young.  This  firm  continued  till 
October,  1892,  when  it  was  altered  to  A.  &  G.  Young.  Mr.  Yoimg 
was  appointed  assistant  to  his  father  in  the  clerkship  to  the  Incor- 
poration of  Masons  in  1862,  and,  on  his  father's  death  in  1864, 
succeeded  to  the  clerkship.  He  was  an  assessor  to  the  magis- 
trates in  the  Police  Courts  of  Glasgow  from  1846  till  1890.  In 
1858,  in  succession  to  Dr.  Davie,  he  was  appointed  clerk  to  the 
Lanarkshire  Prison  Board  (afterwards  the  North  Lanarkshire 
Prison  Board),  and  he  held  this  office  till  1877,  when  the  prisons 
were  taken  over  by  the  Government. 

At  Bothesay,  on  25th  May,  Mr.  George  Thomson,  writer,  after 
a  lengthened  and  trying  illness.  Mr.  Thomson,  who  at  the  time 
of  his  death  was  thirty-five  years  of  age  and  unmarried,  settled 
in  Rothesay  about  eleven  years  ago  on  account  of  his  health, 
and  started  business  on  his  own  account,  gradually  acquii*ing  a 
popular  and  pretty  extensive  practice.  In  early  life  he  served 
his  apprenticeship  in  Glasgow  under  Mr.  Thomas  Weir,  clerk 
to  the  Trades'  House,  and  the  late  Mr.  Douglas,  procurator-fiscal. 
He  was  a  ready  public  speaker,  and  served  a  period  of  three 
years  in  the  town  council  before  the  burgh  was  divided  into 
wards. 

At  Lenzie,  on  29th  May,  Mr.  Alexander  Marquis  Sinclair, 
writer,  Glasgow.  Mr.  Sinclair,  who  was  a  native  of  CuUen,  Banff*- 
shire,  was  trained  in  the  office  of  Mr.  Alexander  Sim,  solicitor  there. 
He  was  afterwards  in  the  office  of  the  late  Mr.  George  Andrew, 
S.S.C.,  Edinburgh,  and  in  that  of  Mr.  Holmes,  writer,  Johnstone. 
He  commenced  business  in  Glasgow  on  his  own  account  about 
1879.  

||0t£d  frjorm  (^^nnlmrg^. 

Pabliamsnt  House,  May  29,  1893. 
It  is  now  time  to  resume  these  notes.  April  is  usually  so  slow 
that  nothing  occurs  worth  mentioning,  even  in  a  chatty,  irrespon- 
sible letter,  and  I  therefore  abstained  from  troubling  the  readers 
of  your  last  issue.  The  spring  was  exceptionally  brilliant  in 
point  of  weather.  Day  after  day  came  from  the  east  in 
unparalleled  splendour.  Hardly  a  Parliament  House  man  was  to 
be  found  in  town  in  the  only  summer  months  which  we  shall 
probably  enjoy  this  year.  You  need  not  think  that  the  spirit  of 
prophecy  is  on  me.     In  this  climate  there  is  a  certain  prepon- 
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derance  of  moisture  which  must  descend  upon  the  eajiih,  and  if  it 
don't  come  at  one  season  it  will  inevitably  fall  in  another.  The 
summer  session  began  with  a  flourish  of  trumpets.  The  news- 
papers had  announced,  in  an  unusucdly  cheerful  way,  that 
litigation  promised  well,  and  the  spirits  of  the-  legal  world  rose 
with  the  prospect.  The  rolls  showed  a  hundred  up  to  begin  with 
— the  causes  numbering  400  in  all — and  as  yet  there  has  not  been 
a  transfer  except  in  the  Outer  House.  400  is,  of  course,  a  poor 
show  compared  with  1500  in  the  English  Courts.  But  that 
number  is  far  above  an  average  at  this  time.  So  far,  as  outward 
appearances  went,  therefore,  legal  machinery  was  set  agoing 
again  amid  considerable  hilarity. 

The  spring  cleaning,  from  which  this  august  habitation  is  not 
exempt,  was  taken  advantage  of  by  the  Faxjulty  Committee  whose 
duty  it  is  to  minister  to  the  comfort  of  the  members.  Hitherto 
the  members  have  lunched  in  a  darksome  chamber,  musty  with 
dust  and  erudition,  fit  only  for  unobservant  bibliophiles  like 
Dominie  Sampson.  The  books  which  formerly  furnished  this 
catacomb  have  been  translated  to  other  shelves.  The  chamber 
has  been  divested  of  its  other  library  furniture,  and  its  walls 
fittingly  decorated  in  blue  and  yellow,  a  compliment  devised,  the 
knowing  ones  tell  me,  by  a  great  heraldic  authority  for  the  two 
great  parties  in  the  State.  A  slow-combustion  grate,  plax^ed 
against  tiles  of  an  artistically  uncertain  hue,  is  surmounted  by  an 
amorphous  addition  to  the  carved  oak  work  for  which  the  Faculty 
is  famous.  Last  of  all,  chairs  are  dispersed  over  the  room  a  la 
cafe  chantant.  These  chairs  remove  the  risk  which  members 
used  constantly  to  run  of  having  legs  broken  in  the  athletic 
exercise  which  formed  the  necessary  preliminary  to  securing  a 
seat.  They  also  promote  a  more  general  conversation,  which  it  is 
said  was  apt  to  be  monopolised  by  the  more  noisy  men,  the 
heirs  presumptuous  of  Sandy  Logan  and  the  like,  who  are 
believed  to  have  a  mental  twist  towards  humour.  A  much- 
needed  improvement  undoubtedly. 

It  would  be  well  if  the  authorities  next  considered  the 
needs  of  agents  and  witnesses  and  the  public  generally.  The 
room  about  which  I  have  been  dilating  is  reserved  for 
wigs  and  gowns.  No  stranger  was  ever  known  to  be  in  it 
except  a  London  brother  named  Cripps,  Q.C.,  to  whom  the 
pervasive  suavity  of  the  Lord  Advocate  conceded  this  courtesy 
when  Cripps  came  down  a  little  time  ago  to  teach  the  City 
how  arbitration  pleading  ought  to  be  done.  But  agents  and 
the  public  require  to  replenish  the  inner  man  quite  as  much 
as  hard-worked  counsel.  What  provision  is  made  for  them  ? 
An  improvised  bar,  always  crowded  after  12.30,  where  you  have 
to  punch  a  rib  or  two  before  the  waiter  can  be  got  to  attend  to 
the  hungry  growl.  Agents  can't  run  over  to  John's  coffee-house. 
That  looks  bibulous  in  these  days.  In  days  of  yore  it  was  part 
of  the  lawyer's  daily  tread  to  ascend  John's  stair  at  least  six 
times.  There's  no  time  for  once  a  day  now.  A  Lord  Ordinary 
Toay  rise  for  half-an-hour  at  one,  but  the  chances  are  that  he 
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only  takes  a  short  quarter,  and  if  peradventure  he  do  return 
prematurely  and  find  that  those  are  discussing  bottles  at  another 

bar  who  ought  to  be  discussing  principles  at  his,  then  . 

Moreover,  t£ere  are  judges  who  disdain  lunch  altogether.  In 
the  Outer  House,  Lord  Young,  for  instance,  rarely  rose.  As, 
however,  lunch  is  an  established  habit  all  over  the  place,  it  is 
clear  that  provision  ought  to  be  made  for  it 

Amongst  other  improvements  may  be  noted  an  underground 
white-tile^  lavatory  constructed  for  the  bar  under  their  robing- 
room.  Formerly  they  washed  in  the  robing-room  at  the  one 
basin  provided  for  250  men !  The  removal  of  this  one  basin  has 
enabled  the  committee  to  accommodate  a  few  vestments  which 
had  to  find  a  place  anywhere.  Even  now,  the  accommodation 
provided  is  not  of  a  lavish  or  luxurious  kind. 

Another  thing  which  has  invested  the  summer  session  with 
interest  is  the  appearance  of  a  new  law  paper  of  a  mixed  char- 
acter. It  is  called  The  Scots  Law  Times,  and  is  conducted  with 
skill  and  sense  by  half-a-dozen  capable  young  men.  The  dis- 
appearance of  the  Jov/mal  of  JurisprudencCy  after  a  life  of  thirty 
years,  was  generally  regretted,  for,  although  American  wit  and 
humour  sometimes  figured  in  it  quite  as  much  as  the  drier 
details  of  law,  it  was  an  agreeable  enough  monthly  visitor.  The 
publishers  of  that  magazine  preferred  it  to  die  rather  than  that 
it  should  go  into  other  hands,  and  so  it  died.  Mr.  Chisholm, 
the  leader  of  the  new  paper,  was  in  at  the  death.  It  was  not 
any  inefficiency  of  his  that  brought  it  about,  and  this  fact  is 
recognised  in  his  selection  for  the  editorship  of  the  Times.  He 
is  assisted,  as  I  have  said,  by  a  number  of  brethren  at  the  bar, 
whose  short  reports  seem  to  hit  the  point  in  a  very  direct  way 
and  are  a  comfort  to  read  compared  with  the  aimless  rigmarole 
of  the  daily  press. 

The  appearance  of  this  paper  makes  one  recall  the  time,  now 
nearly  a  century  ago,  when  law  reporting  was  in  its  infancy, 
and  the  judges,  or  some  of  them,  objected  to  any  of  their  advisings 
appearing  in  print  at  all.  Decisions  were  got  at  in  the  early  days 
in  the  notes  kept  by  those  gentlemen,  and  when  a  paper  profess- 
ing to  report  the  dicta  appeared,  isn't  it  Cockbum  who  tells  that 

an  Eskgrove  or  Hermand  objected,  saying,  "  D him,  he  takes 

doun  ma  verra  words  "  ? 

In  a  criminal  trial  about  fifty  years  ago,  I  think  it  was  the 
cotton-spinners'  or  an  equally  famous  case,  Lord  MoncreifF  pro- 
hibited the  reporting  of  the  case  from  day  to  day  lest  the  reports 
should  influence  the  course  of  justice.  That,  of  course,  was 
unconnected  with  law  reporting,  and  I  imagine  no  prohibition  of 
that  kind  will  ever  be  enforced  again.  But  law  reporting 
remained  in  an  immature  state  until  the  beginning  of  Dunlop's 
reports.  Thereafter  it  aspired  to  the  fulness  and  exactness  of  a 
science — ^fulness  certainly,  for  the  reports  of  those  days  are 
much  longer  than  the  reports  of  to-day.  The  Jov/mal  of  Juris- 
prudence  was  the  only  paper  that  aimed  at  short  reports  of 
session  cases,  and  Lord  Kyllachy  and  Sheriff  Guthrie  were 
amongst  its  early  contributors.     At  that  time  few  newspapers 
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sent  reporters  into  the  Courts  except  for  sensational  trials,  where 
they  could  follow  the  details  of  evidence  with  sufficient  intelli- 
gence for  a  newspaper  report.  Their  law  reporting  was  done  by 
young  advocates,  and  some  of  the  present  occupante  of  the  bench 
did  not  disdain  to  do  work  of  this  kind  even  as  late  as  twenty 
years  ago.  Then  modem  journalism  began  to  invade  the  domain 
of  strict  law,  and  the  newspaper  reporters  increased  from  three, 
which  was  the  figure  in  1874,  to  a  dozen  or  more.  One  does  not 
slander  the  press  in  saying  that  very  rarely  can  the  point 
of  a  case  be  got  from  its  daily  reports,  and  as  the  authorised 
reports  seemingly  cannot  be  got  out  inside  of  a  month,  the  room 
for  a  weekly  publication  like  the  Times  is  apparent.  There  are 
six  publications  of  the  kind  in  England. 

There  has  just  been  unveiled  in  St.  Giles'  Cathedral,  which  he 
liked  so  much,  a  monument  to  the  late  head  of  the  Court,  Lord 
Justice-General  Inglis.  The  design  is  by  Dr.  Rowand  Anderson, 
and  the  sculptor  Mr.  Bimie  Rhmd.  The  memorial  takes  the 
form  of  a  tablet  with  seventeenth-century  features,  resembling 
those  which  are  to  be  found  on  some  of  the  more  ornate  tomb- 
stones in  Greyfriars'  Churchyard.  The  design  has  also  something 
in  common  with  the  Montrose  memorial  just  beside  it,  and,  like  it, 
is  executed  in  coloured  marbles  and  alabasters.  The  principal 
feature  of  the  memorial  is  a  central  panel,  the  background  of 
which  is  a  slab  of  Emperor's  red  marble.  On  this  is  superimposed 
a  piece  of  conventionally-treated  drapery  in  white  alab^Lster, 
looped  up  in  the  middle  and  at  the  sides,  and  on  which  is  carved 
the  following  inscription : — "  In  memory  of  the  Right  Honourable 
"  John  Inglis  of  Glencorse,  Lord  Justice-General  of  Scotland,  Lord 
"  President  of  the  Court  of  Session,  bom  August  21st,  1810,  died 
"August  20th,  1891."  The  height  of  the  monument  is  about 
9  feet,  and  its  width  7  feet.  The  monument  is  almost  as  rich 
as  that  to  the  Marquis  of  Montrose,  and,  with  its  vivid  colouring, 
lights  up  the  prevailing  grey  tone  oif  the  Preston  aisle  where  it  Ls 
placed.     It  is  a  fitting  memorial  of  a  great  judge. 

No  appointment  has  to  be  chronicled  except  that  of  Mr.  P. 
W.  Campbell,  W.S.,  to  the  clerkship  of  the  Second  Division. 


ItotiB  from  ^oniTjorn. 

Thb  Tbmplb,  29th  May,  1893. 
The  British  public  evidently  does  not  read  the  Law  Times — the 
English,  not  the  Scottish  one — or  the  organisers  of  the  State 
procession  at  the  opening  of  the  Imperial  Institute  might  have 
hesitated  to  expose  the  wearers  of  the  scarlet  and  ermine  to  an 
outburst  of  derisive  feeling  from  the  London  crowd.  It  was  a 
dangerous  experiment.  Hissing  is  contagious,  and  there  might 
have  been  but  a  step  between  demonstrating  against  a  Prime 
Minister  and  demonstrating  against  another  branch  of  the 
executive.    Suppose  a  bystander — say,  a  junior  barrister  gloomily 
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sarveyiog  the  half-magnificent,  half-grotesque  pageantry  of  the 
law,  and  thinking  of  the  seamy  side  of  all  this  as  laid  bare  in  his 
professional  organ — had  just  whispered  a  little  satirical  comment 
to  the  man  next  him,  who  might  have  been  either  a  successful  or 
an  unsuccessful  suitor — it  really  does  not  matter  which — who 
can  tell  what  might  have  happened  ?  or  indignation  might  have 
been  displaced  by  a  sense  of  humour,  and  there  might  have 
passed  from  mouth  to  mouth,  with  a  good  deal  of  laughter,  the 
alliterative  title  of  an  iEsopian  fable — **  The  mountain  bringing 
"  forth  the  mouse."  Did  other  tags  of  popular  literature  occur  to 
them,  one  wonders,  as  appropriate  to  their  position  ?  Was  one 
of  them  " Moritv/ri"  or  "  lHoribundi,  te  salntant ! " 

But,  banishing  such  sad  thoughts,  they  may  only  have  dwelt 
upon  the  brighter  side  of  their  present  and  future  lot — upon  the 
happy  conjunction  of  providential,  and  legal,  arrangements  which 
had  secured  them,  not  only  the  joys  of  the  beautiful  weather,  which 
their  humbler  citizens  have  been  privileged  to  partake  with  them, 
but  the  special  boon  of  a  month's  holiday  in  about  ten  weeks — 
with  salary — an  ideal  position  of  the  worker  te  which  most  of  us 
are  never  likely  to  attain,  and  which  may  even  pass  away  before 
"  requiescat  in  pace  "  (which  really  ought  to  be  woven  in  prominent 
letters  on  the  frontlet  of  the  judicial  wig  during  life)  is  said  of 
the  last  survivor  of  the  present  College  of  Justice.  And  they 
may  have  dwelt  with  gratitude  upon  dangers  escaped.  They 
may  have  prayed  for  the  continuance  of  the  present  happy  stete 
of  things  m  Parliament,  which  ensures  for  them,  as  long  as  it 
lasts,  peace  and  quietness  from  that  terrible  creation  of  theirs, 
the  Rules  of  Procedure,  which  they  produced,  as  other  artists 
have  been  known  to  do  their  masterpieces,  under  compulsion. 

True,  Lord  Herschell  has  announced  his  intention  of  gathering 
together  such  recommendations  as  would  need  legislation  into  a 
Bill  to  be  introduced  into  Parliament ;  but  there  happen  to  be 
many  Bills  that  have  got  so  far  which  are  yet  not  likely  to  have 
much  practical  influence  on  the  atatvs  quo,  and  so  it  is  in  this 
case.  For  this  reason,  therefore,  and  perhaps  also  quite  as  much 
because  Lord  Herschell  does  not  seem  to  look  very  favourably 
upon  it,  the  most  unpleasant  prospect  of  all  is  not  immediately 
threatening,  that,  namely,  of  banishment  from  London  in  order 
that  sittings  of  the  High  Court  may  be  constant  in  Liverpool 
and  Manchester,  and  perhaps  elsewhere. 

There  is  one  dark  spot  on  the  brightness,  however,  and  that 
is  the  tenacity  of  Sir  Henry  James,  who  has  been  as  persistent 
in  his  advocacy  of  this  Home  Rule  for  Lancashire  as  he  has  in 
his  advocacy  against  that  for  Ireland.  Like  Mr.  Leng,  who  has 
been  suggesting  the  appropriation  of  unclaimed  money  at  the 
banks  in  Scotland  for  national  purposes,  Sir  Henry  has  proposed 
to  make  use  of  an  accumulated  suitors'  fee  fund  of  £130,000  for 
the  object  he  has  at  heart.  It  would  seem,  however,  that  Lord 
Herschell  has  come  forward  with  a  scheme  of  circuit  reform  of 
his  own,  giving  the  go-by  to  that  of  the  judges ;  and  it  remains 
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to  be  seen  whether  Sir  Henry  will  be  content  with  this.'  Under 
this  arrangement,  according  to  the  Law  Times,  the  assizes  will 
be  held  at  all  the  towns  at  which  they  have  been  held  hitherto, 
but  the  periods  will  be  altered  so  as  to  enable  the  judges  to 
proceed  from  place  to  place,  and  from  one  circuit  to  another,  instead 
of  being  held  down  by  the  hard-and-fast  lines  hitherto  laid  down. 
Thus  the  judges  may  well  be  congratulating  themselves  upon 
having  weathered  the  storm  and  upon  things  tending  to  settle 
down  again  as  usual.  What  cause  for  thankfulness  there  is  in 
all  this  to  the  bench  and  certain  sections  of  the  bar  you  are  in  a 
position  to  realise  from  the  consternation  with  which  I  imagine 
the  proposals  made  in  this  Review  for  the  reform  of  the  jumca- 
ture  in  Scotland  must  have  been  received  in  many  quarters. 

Will  the  judicial  bench  run  any  risk  from  another  step  that 
the  Lord  Chancellor  is  taking  as  part  of  the  programme  of 
executive  changes  not  involving  legislation,  which  the  (Jovem- 
ment  lays  special  claim  to  being  credited  with?  This  is  in 
bringing  pressure  to  bear  on  officials  of  the  Supreme  Court  in 
order  to  induce  them  to  retire  when  they  have  reached  the  age 
of  sixty-fiva  I  suppose  the  judges  are  not  officials  of  the 
Supreme  Court  in  the  sense  mefiuat,  and  I  do  not  know  whether 
the  pressure  of  the  Chancellor  is  to  be  applied  to  them  or  not ; 
but  it  would  be  a  salutary  rule  if  it  could  be  applied  to  them  as 
well  as  to  the  lower  branches  of  the  Court's  officera 

A  highly  respected  judge  of  County  Courts  ha.s  recently  died 
who  continued  to  sit  on  his  bench  until  he  was  past  ninety. 
This  breaks  the  record  of  Vice-Chancellor  Bacon ;  and  there  is 
always  a  certain  kind  of  interest  in  such  cases ;  but  they  are  not 
examples  one  would  like  to  see  followed,  even  if  mere  physical 
vitality  enabled  us  to  have  more  instances  than  we  have. 

If  we  followed  American  methods  and  had  American  machinery 
at  work  supervising  legal  matters,  it  is  not  inconceivable  that  we 
might  have  more  than  one  indictment  such  as  was  lately  drawn 
up  by  an  American  Bar  Association,  one  of  the  "counts"  of  which 
was  as  follows: — "  He  (the  learned  judge)  is  physically  incapaci- 
"tated  to  discharge  the  duties  of  office  by  reason  of  age  and 
"  bodily  infirmities.  It  is  not  an  unusual  occurrence  for  him  to 
"  fall  asleep  during  the  trial  of  a  case  while  on  the  bench,  so 
"  that  the  attorneys  resort  to  the  expedient  of  dropping  a  book, 
"  or  making  some  other  unusual  noise,  to  awaken  him  and  secure 
"  his  attention  to  listen  to  an  objection,  or  discharge  some  other 
"  duty  connected  with  the  trial." 

Reading  "counsel"  for  "attorneys,"  such  scenes  have  been 
enacted  in  our  own  Courts ;  and  it  is  difficult  to  say  whether 
counsel  or  the  bystemders  felt  the  situation  most  embarrassing. 
On  one  occasion,  when  a  cause  calibre  was  in  progress,  and  the 
Court  was  packed  with  a  much  more  than  usually  distinguished 
audience,  both  sides  were  released  from  very  considerable  nervous 
tension  by  the  wife  of  the  judge  himself,  who  graced  the  scene 
by  her  presence.  With  the  audacity  and  presence  of  mind  of  her 
sex  in  trying  moments  she  cut  the  Gordian  knot  of  the  position 
by  shaking  her  somnolent  husband's  elbow  coram  ctirid    She 
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performed  a  public  service  without  doubt,  but  probably  her 
martyrdom  in  private  followed  in  due  course.  The  public  and 
wives  ought  to  be  protected  from  such  misfortunes ! 

The  nearest  approach  to  any  organised  body  which  might 
undertake  such  important  functions  with  us  is  the  Bar  Committee, 
which  was  established  to  be  the  voice  and  organ  of  the  bar,  vice  the 
benchers  resigned — more  or  less.  Now,  the  bar  is  between  two 
stools,  and  of  course  both  give  way  under  it.  A  most  important 
movement  is  on  foot  intended  to  do  away  with  this  system  of 
two  committees,  one  of  which  does  not  pretend  to  be  representa- 
tive in  the  sense  of  election  by  any  constituency,  and  the  other 
of  which  is  far  from  being  truly  representative.  The  idea  is  to 
weld  together  the  Inns  of  Court  and  the  Bar  Committee  into  an 
executive  body  acting  as  the  council  of  a  bar  association  formed  of 
all  practising  barristers — or  would-be  practising  barristers  is 
better — and  thus  obtaining  practically  what  you  know  as  the 
Faculty  of  Advocates,  or  what  the  Americans  call  the  State  Bar 
Association. 

The  influence  of  America  is  very  etrong  in  all  this,  and  justly 
so.  It  has  been  the  fashion  to  decry  American  legal  institutions, 
and  especially  its  judiciary.  But  this  is  pure  ignorance.  In 
nothing  is  England  more  insular  than  in  its  utter  absence  of 
information  and  appreciation  of  other  legal  systems  than  its  own. 
We  contribute  less  to  the  growth  of  juristic  ideas  than  perhaps 
any  other  of  the  great  countries  of  the  world,  and  our  legal 
literature  is  at  an  immense  distance  in  the  rear.  Take  the 
American  legal  magazine  literature.  We  have  nothing  nearly  so 
good.  It  alx>unds  in  interest,  and  scientific  interest  too.  Ours 
when  it  is  scientific  is  too  tedious  for  reading,  and  in  none  of  it 
is  there  that  bright,  sparkling,  and  yet  practical  comment  on  the 
ordinary  work  of  the  Courts  which  makes  American  observation, 
even  on  specifically  American  matters,  readable  to  a  foreigner. 
Our  weeklies  are  better  than  the  magazines,  and  we  may  be 
thankful,  or  our  current  literature  would  be  dreadfully  dreary. 

It  is  a  happy  thing  that  we  have  in  the  editor  of  the  Law 
TiTYies  a  man  who  has  been  able  to  appreciate  the  excellence  of 
the  American  spirit  For  some  time  he  has  been  impressing  this 
upon  his  readers  in  various  ways,  by  leaders,  notes,  and  reprints 
of  the  Bar  Association's  proceedings,  and  the  speeches  of  their 
eloquent  oratora  As  a  bencher  and  barrister  he  is  exerting 
himself  activelv  in  endeavouring  to  bring  about  an  English 
organization  which  shall  reproduce  the  admirable  features  of 
those  bodies  as  governing  bodies  of  a  profession. 

At  the  annual  meeting  of  the  Bar  Committee,  held  during  this 
month,  he  was  the  principal  speaker,  and  he  had  sufficient  at  hand 
in  the  character  of  the  attendance  and  the  nature  of  the  business 
done  to  point  the  moral  upon  which  he  is  insisting — that  the  Bar 
generally  takes  no  interest  in  its  committee  because,  although  the 
value  of  some  of  its  work  cannot  be  disputed — and  to  do  so  would 
be  very  ungrateful,  seeing  that  its  services  are  rendered 
gratuitously — ^yet,  as  a  matter  of  fact,  there  is  no  vital  connection 
between  them.     The  enthusiasm,  the  learning,  the  public  spirit 
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of  the  Bar  find  in  it  no  exponent  in  consequence.  Mr.  Crump 
contrasts  with  this  the  thoroughly  live  character  of  the  American 
Bar  Associations ;  calls  attention  to  their  meetings  at  which  topics 
of  the  largest  scope  and  interest  are  discussed ;  and  points  out 
their  actual  rdle  as  guides  and  restraints  upon  the  Qovemment 
by  their  serious  treatment  of  subjects  upon  which  they  naturally, 
as  lawyers,  are  most  capable  of  affording  well-considered  and 
well-informed  advice.  He  no  doubt  sees  as  clearly  as  anyone, 
perhaps  clearer  than  most — ^f or  "  gush  "  is  the  last  weakness  one 
would  expect  of  him — the  opportunity  for  unsympathetic 
criticism  which  a  good  deal  of  their  oratory  affords.  He  must 
smile  at  times  in  leading  the  Johnsonese  in  which  the  common- 
places of  ethics  and  jurisprudence  are  set  forth.  There  is 
something  crude,  it  must  be  admitted,  in  a  good  deal  of  this,  but 
at  the  same  time  he  is  right  in  declaring  in  effect  that  we  have 
nothing  so  valuable,  and  yet  are  greatly  in  need  of  something,  for 
inspiring  our  Bar  with  a  new  spirit  of  interest  in  a  wider  range 
of  professional  subjects  and  for  creating  an  esprit  de  corns  which 
tends  more  and  more  to  die  out  in  the  dispiriting  isolation  in 
which  its  members  exist.  The  endeavour  to  secure  this  is  worthy 
of  all  praise.  The  benchers  may  look  askance  on  any  suggestion 
of  their  amalgamation  for  the  purposes  proposed  in  the  fear  of 
its  l)eing  a  first  step  in  a  wider-reaching  project.  It  may  be  so, 
but  at  anyrate  it  would  be  an  easier  one  to  take  perhaps  than 
they  may  be  invited  to  take  if  they  pass  by  all  means  of  putting 
themselves  in  touch  with  the  profession. 


COUNTRY    AGENTS'    GRIEVANCES. 

To  the  Editor^  "  Scottish  Law  Rbvibw." 

Sir, — The  Law  Agents  and  Notaries  Public  Act  of  1891  provided  to 
a  certain  extent  a  remedy  for  the  grievances  of  which  law  agents  have 
to  complain,  but  it  does  not  go  far  enough.  It  strikes  at  those  who 
wilfully  and  falsely  pretend  to  be,  or  take,  or  use  any  name,  title,  addition, 
or  description  implying  that  they  are  duly  qualified  to  act  as  law  agents 
or  notaries  public,  but  it  does  not  deal  with  those  persons  who,  while 
not  holding  themselves  out  to  be,  or  using  any  title  implying  that  they 
are,  qualified  to  act  as  law  agents  or  notaries  public,  yet  hold  themselves 
out  as  being  capable  of  performing  legal  work,  or  with  those  persons  who, 
while  not  holding  themselves  out  as  capable  of  performing  legal  work, 
yet  undertake  to  get  it  done.  Neither  of  these  classes  of  persons  is  met 
with  to  any  great  extent  in  large  towns,  but  in  country  towns  and 
districts  it  is  different,  and  country  agents  are  accordingly  very  much 
handicapped.  The  reason  for  the  difference  between  town  and  country 
is  difficult  to  explain,  but  it  may  be  that  people  in  the  country  are  more 
easily  influenced  than  those  in  towns.  It  may  also  be  that  country 
people  are  under  the  impression  that  by  consulting  some '  one  other 
than  a  lawyer  concerning  their  affairs  they  will  save  money.  But 
whatever  the  explanation  may  be,  the  fact  remains  that  people  in  the 
coimtry  are  to  a  certain  extent  in  the  habit  of  consulting,  and  putting 
their  affairs  into  the  hands  of  those  who  are  not  lawyers.     The  parties 
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generally,  and  almost  invariably,  consulted  are  bank  agents  who  do  not 
also  happen  to  be  law  agents,  and  these  gentlemen  are  the  chief 
offenders  of  whom  law  agents  have  to  complain.  They  naturally  have 
a  good  deal  of  influence  with  their  customers  and  in  the  districts  where 
they  reside,  and  in  many  cases. are  looked  upon  as  quite  superior  to  the 
lawyer  and  quite  as  capable  of  doing  legal  work.  On  the  occasion  of  a 
death  it  is  quite  a  common  occun-ence  to  see  the  advertisement  for  claims 
in  the  name  of  a  local  bank  agent,  and  this  gentleman  either  prepares 
the  inventory  of  the  personal  estate  and  expedes  confirmation  and  winds 
up  the  estate  himself,  or  he  employs  a  law  agent — sometimes  his  latent 
partner  resident  in  the  same  place,  but  often  a  gentleman  resident  in  a 
town  at  a  distance — to  do  so,  stipulating  for  a  good  share  of  the  fees  by 
way  of  commission.  In  most  cases  it  is  of  course  difficult  to  get  evidence 
of  this  sort  of  thing,  but  in  some  cases  the  bank  agent  quite  openly 
does  the  whole  work  himself,  lodging  the  inventory  in  Court  without 
the  slightest  hesitation,  and  when  the  estate  is  wound  up  obtains  his 
remuneration  by  way  of  what  is  termed  factor's  fee.  In  many  cases 
he  is  entrusted  with  the  work  on  his  stating  that  he  will  wind  up  the 
estate  much  cheaper  than  a  lawyer,  though  it  very  often  turns  out  that 
his  fee  amounts  to  as  much  as,  if  not  more  than,  what  a  respectable 
agent  would  charge.  This  practice  is  very  reprehensible,  and  too  much 
cannot  be  said  in  condemnation  of  it  or  of  the  law  agents  who  lend 
themselves  to  it.     Yet  it  is  quite  common. 

It  is  not,  of  course,  alleged  that  all  bank  agents  are  given  to  the 
practice  complained  of.  There  are  many  bank  agents  who  would  not 
stoop  to  such  a  course  of  procedure,  yet  there  are  some  who,  for  the  mere 
sake  of  money,  do  not  scruple  to  undertake  business  which  they  know 
they  are  not  qualified  to  perform,  and  which  can  only  be  performed 
properly  by  a  law  agent. 

It  has  been  doubted  if  the  fifty-ninth  and  sixtieth  sections  of  the 
Stamp  Act,  33  &  34  Vict.,  cap.  97,  are  wide  enough  to  cover  the  case 
of  a  bank  agent  preparing  an  inventory  of  a  personal  estate,  expeding 
confirmation,  and  winding-up  an  estate  himself.  The  sections  in  question 
apparently  meet  such  a  case,  but  it  is  believed  that  the  Inland  Revenue 
authorities  declined  to  prosecute  in  a  case  of  this  description  which  was 
brought  under  their  notice.  It  is  mainly  executry  work  which  the  bank 
agents  do  or  undertake  to  get  done,  but  they  by  no  means  confine 
themselves  to  that. 

This  matter  presses  very  hardly  on  country  agents,  as  in  many 
cases  a  good  deal  of  the  most  remunerative  part  of  their  business  is  thus 
taken  from  them.  To  put  an  end  to  the  qnasi-lega]  bank  agent  and 
his  obliging  henchman — or,  at  least,  to  subject  them  to  punishment— ^it 
would  appear  to  be  desirable,  if  not  necessary,  to  have  a  short  Act  of 
Parliament  passed  enacting  that  no  one  who  is  not  a  qualified  law  agent 
or  notary  public  shall  be  entitled  to  give  legal  advice  or  do  any  legal 
work  of  any  description  for  which  he  makes  a  charge  or  is  given  remun- 
eration directly  or  indirectly,  or  to  undertake  to  get  such  work  done  by 
any  law  agent  or  notary  public  from  whom  he  receives  a  consideration, 
and  that  any  one  who  contravenes  this  enactment,  or  any  law  agent  or 
notary  public  who  either  directly  or  indirectly  transacts  such  work  on 
the  instructions  or  on  behalf  of  or  in  conjunction  or  concert  with  any 
unqualified  person  and  allows  him  a  share  of  fees  or  other  consideration 
shall  be  liable  to  a  penalty  under  the  Act.  Power  could  be  given  to 
any  Society  or  individual  law  agent  to  prosecute.  Such  an  Act  would  no 
doiibt  greatly  lessen  the  practice  which  is  prevalent  at  present,  and  would 
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help  to  bring  to  punishment  unqualified  persons  and  the  class  of  agents 
who  are  willing  to  assist  them.  It  is  to  be  hoped  that  the  Incorporated 
Society  of  Law  Agents  will  take  the  matter  up  on  behalf  of  the  law  agents 
in  the  country,  and  do  what  they  can  to  have  legislation  promoted  with 
the  view  of  still  further  protecting  them. — I  am,  Sir, 

A  Country  Agent. 
May,  1893. 


MEETING   OF   BURGH   OFFICIALS'  ASSOCIATION. 
Burgh  Policb  (Scotland)  Act,  1892. 

A  special  general  meeting  of  the  Association  of  Burgh  Officials  in 
Scotland  was  held  in  the  Religious  Institution  Rooms,  Glasgow,  on  3rd 
May,  for  the  purpose  of  considering  and  discussing  an  interim  report  by 
the  committee  of  the  Association  on  the  above  Act,  and  of  dealing  with 
any  other  points  that  might  be  raised  by  members  of  the  Association  on 
the  Act.     There  was  a  very  large  attendance  of  members. 

The  interim  report  by  the  committee  dealt  mainly  with  certain 
matters  which  required  to  be  attended  to  immediately  on  the  Act  coming 
into  operation,  and  called  special  attention  to  a  large  number  of  impor- 
tant alterations  made  on  the  provisions  of  the  previous  Act.  The 
committee  had  not  been  able  to  overtake  a  report  on  the  difiiculties, 
contradictions,  ambiguities,  and  unworkable  clauses  in  the  Act,  and 
they  thought  it  would  be  well  to  delay  dealing  with  this  portion  of  their 
work  till  some  of  the  more  difficult  questions  raised  under  the  Act  had 
come  up  for  decision  in  the  Courts.  The  committee  regretted  that  they 
had  not  yet  been  able  to  prepare  forms  of  the  numerous  bye-laws,  orders, 
regulations,  <kc.,  referred  to  in  the  Act^  but  they  hoped  soon  to  deal  with 
these  matters. 

The  report  having  been  submitted,  a  number  of  letters  received  from 
members  putting  questions  to  the  committee  regarding  points  of  diffi- 
culty under  the  Act  were  read,  along  with  the  answers  thereto.  Amongst 
the  more  important  questions  raised  was  the  following  set : — (1)  As  to 
the  scope  and  interpretation  of  section  42  of  the  Act  as  read  in  connec- 
tion with  other  sections;  (2)  whether  the  various  dififerent  bodies  in 
some  of  the  royal  burghs  where,  in  addition  to  acting  as  town  coimcil, 
they  are  road  trustees,  gas  commissioners  under  the  Burghs  Gas  Supply 
Act,  police  commissioners  so  far  as  regards  water  under  the  Police  Act, 
<&c.,  are  amalgamated  into  one  body  and  what  that  body  is  to  be  called; 
(3)  as  to  the  common  seal  of  the  general  body,  and  the  mode  in  which 
deeds  should  be  taken  and  granted;  (4)  as  to  the  making  up  of  the 
register  of  voters  under  section  31  of  the  Act,  and  whether  the  provisions 
of  section  33  as  to  the  appointment  of  a  returning  officer  applied  to 
parliamentary  burghs;  and  (5)  the  appropriate  designation  in  their 
corporate  capacity  of  the  magistrates  and  town  councils  of  such  bni^hs. 

The  answers  to  this  set  of  queries  were  as  follows : — (1)  As  regards 
the  position  of  royal  and  parliamentary  burghs.  Such  bui^hs  were 
administered  by  a  corporate  body  prior  to  the  passing  either  of  the 
Police  Act  of  1850  or  that  of  1862  or  of  the  new  Act,  and  have  been  in 
use  to  sue  and  be  sued  under  the  designation  of  "  the  Provost,  Magis- 
"  trates,  and  Town  Council  of  the  Burgh  of  A,"  or  other  similar  titie. 
They  also  possess  a  common  seal.  Under  the  Police  Act  it  is  declared 
(see  section  23  of  the  1892  Act)  that  the  municipal  authority  shall  be 
**  the  Commissioners  under  this  Act."  The  effect  of  this  is  not 
to  create  any  new  body,  but  merely  to  confer  further  statutory  powers 
upon  the  existing  body.     It  would  therefore  seem  to  follow  (1)  that  the 
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town  clerk  is  the  proper  official  to  perform  the  statutory  duties  of  clerk 
under  the  Police  Act.  (2)  The  proceedings  under  the  Police  Act 
should  be  conducted  imder  the  name  of  "the  magistrates  and  town 
"  council,"  or  whatever  corporate  name  or  title  the  municipality  has,  and 
the  ordinary  common  seal  of  the  burgh  should  be  used,  and  it  does 
not  appear  to  be  necessary  formally  to  declare  it  to  be  "  the  common 
"  seal  of  the  commissioners."  There  does  not  appear  to  be  any  objection, 
but  the  contrary,  to  the  words  "  and  as  such  the  commissioners  of  the 
"said  burgh  under  the  Burgh  Police  (Scotland)  Act,  J892,"  being  added, 
so  as  to  indicate  under  what  Act  of  Parliament  the  town  coimcil  is  pro- 
ceeding in  the  particular  business.  (3)  The  special  provisions  as  to  what 
is  to  be  the  quorum,  as  to  the  mode  of  signing  deeds,  <&c.,  contained  in 
the  Police  Act^  seem  to  refer  to  cases  where  the  police  commissioners 
are  a  specially  appointed  body  under  the  Act,  and  not  to  cases  where 
the  execution  of  the  Act  is  entrusted  to  some  already  existing  corporate 
body  such  as  a  town  council.  In  the  case  of  such  bodies,  it  appears 
that  they  must  act  by  the  quorum  legally  necessary  apart  from  the 
Police  Act,  and  that  they  should  continue  to  execute  all  deeds,  whether 
referring  to  their  business  under  the  Police  Act  or  to  their  general 
business,  in  the  mode  they  have  been  iu  use  to  do.  While  this  is  so,  as  a 
measiure  of  precaution  it  would  be  advisable  for  them  to  see  that  any 
special  provisions  contained  in  the  Police  Act  are  also  attended  to. 
Thus,  deeds  signed  by  the  majority  of  the  town  council  and  by  the 
town  clerk  will  obviously  be  properly  signed  under  section  55  (2) 
whether  the  view  above  indicated  is  sound  or  not.  (4)  There  does  not 
seem  to  be  any  objection  to  the  town  council  holding  separate  meetings 
and  having  separate  minute  books  for  their  business  under  the  Police 
Act.  This  seems  to  be  a  matter  of  internal  management  to  be  provided 
for  under  the  standing  orders,  but,  as  already  indicated,  the  appoint- 
ment of  separate  officers  does  not  appear  to  be  competent.  (5)  The 
assessments,  revenue,  and  expenditure  for  the  various  objects  must,  of 
course,  be  kept  distinct,  and  it  will  be  for  the  town  council  to  apportion 
the  expenses  of  the  officials  to  the  different  accounts.  (6)  It  is  presumed 
and  it  is  generally  understood  that  the  town  clerk  of  a  royal  burgh  has 
power  to  appoint  a  depute.  The  existence  of  deputies  is  recognised  in 
various  Acts  of  Parliament  {e.g.,  2  &  3  Will.  IV.  cap.  65,  sec.  36) ;  but  it 
does  aot  appear  that  a  clerk  to  the  commissioners  under  the  Police  Act 
can  make  such  an  appointment,  though,  if  his  clerk  or  assistant  acts  in 
his  absence  at  a  meeting  of  commissioners,  it  does  not  appear  that  the 
validity  of  the  minutes  drafted  by  the  clerk  would  be  affected.  The 
Act  appears  to  contemplate  that  a  clerk  of  the  Police  Court  should  be 
appointed,  and  paid  a  separate  salary.  (7)  It  is  not  thought  that  the 
provisions  contained  in  sections  30,  31,  and  33  as  to  making  up  a  voters' 
roll,  and  as  to  the  clerk  acting  as  returning  officer,  apply  to  royal  and 
parliamentary  burghs.  Part  II.  of  the  Act  is  placed  under  the  heading 
"  Constitution  of  Police  Burghs  " ;  and  although  there  are  some  clauses 
under  that  heading  which  appear  to  go  beyond  the  term  "  constitution," 
yet  it  seems  obvious  from  the  whole  scope  and  construction  of  the 
portion  of  the  Act  dealing  with  the  election  of  conmiissioners  that  it  is 
not  intended  to  alter  the  constitution  or  mode  of  election  of  the  town 
council  in  royal  and  parliamentary  burghs,  but  merely  to  provide 
machinery  for  the  election  of  the  municipal  authority  in  burghs  whose 
constitution  is  dependent  entirely  on  the  Police  Acts. 

Another  set  of  queries  was  as  follows: — (1)  Where  water  and  drain- 
age  have  been  introduced  by  a  local  authority  under  the  Public  Health 
Acts,  will  the  assessments  therefor  continue  to  be  levied  under  these 
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Acts,  section  373,  sub-section  4?  (2)  While  section  344  provides  that 
owners  are  to  be  assessed  for  occupiers  of  and  under  j£4  rental,  the 
rubric  mentions  only  owners  under  £4.  (3)  Is  the  establishment  of 
a  Police  Court  compulsory?  These  queries  were  answered  to  the  effect 
(1)  that  this  is  a  difficiilt  one,  but  it  was  considered  that,  while  the 
original  cost  of  works  constructed  under  the  Public  Health  Acts  must 
continue  to  be  provided  for  by  assessments  under  these  Acts,  the  ftiture 
management  and  upkeep  of  these  works  should  be  a  charge  on  the 
assessment  imder  the  nftw  Act.  (2)  That  the  rubric  waa  of  no  im- 
portance, the  terms  of  the  clause  itself  being  clear.  (3)  That  as  the 
Act  conferred  certain  jurisdiction  on  the  magistrates,  it  appeared  to  be 
their  duty  to  hold  a  Police  Court.  Section  461  appeared  to  be  obligatory 
to  appoint  a  burgh  prosecutor,  who,  in  the  discharge  of  his  duties,  should 
proceed  against  offenders,  and  the  magistrates  would  therefore  be  bound, 
when  a  petition  at  his  instance  was  presented  to  them,  to  grant  warrant 
of  service  and  proceed  with  the  trial  of  offenders. 

Another  query  related  to  the  laying  of  a  foot  pavement,  and  was 
whether  two  individual  coterminous  proprietors,  who  singly  had  not 
100  yards  of  frontage,  would  be  entitled  to  plead  that  the  ground 
belonging  to  both  exceeded  100  yards,  and  being  unbuilt  on  and  not 
used  as  a  garden,  pleasure  ground,  or  pertinent  of  a  house,  they  were 
not  liable  to  be  charged  with  the  expense  of  paving  beyond  one-third  of 
the  cost  until  the  ground  had  been  built  on.  The  peply  to  this  query 
was  that  section  141  of  the  Act  applied  to  the  property  of  one  owner 
only,  and  that  it  was  not  open  to  the  proprietors  to  evade  responsibility 
for  laying  down  pavements  by  joining  with  others  to  make  up  100  yards. 

Another  query  submitted  was  what  meaning  and  effect  must  be  given 
to  the  words  "if  necessary"  in  section  361  of  the  Act  in  regard  to 
the  assessment  thjsrein  referred  to.  The  reply  w  this  query  was  that 
wherever  it  was  necessary  to  expend  money  in  maintaining,  cleaning, 
and  ventilating  sewers,  a  general  sewer  rate  must  be  levied,  but  there 
might  be  years  in  which  no  expenditure  under  this  head  was  necessary, 
and  in  such  a  year  no  general  sewer  rate  would  need  to  be  levied.  It 
was  thought  incompetent  to  devote  the  assessment  raised  under  section 
340  to  sewage  purposes. 

A  number  of  other  questions  were  put  by  members  present  at  the 
meeting  and  were  discussed  and  answered.  Perhaps  the  most  important 
was  the  question  raised  by  Captain  Hamilton,  of  Govan,  as  to  the  juris- 
diction of  magistrates  in  police  burghs  to  grant  public-house  licenses. 
Captain  Hamilton  referred  to  a  report  in  the  Herald  of  the  day  of 
meeting  of  an  opinion  said  to  have  been  given  by  the  Lord  Advocate, 
that  the  new  Act  conferred  this  jurisdiction  on  magistrates  of  police 
burghs.  It  was  agreed  to  communicate  with  the  Loid  Advocate  on  the 
subject. 

The  Association  approved  of  the  representations  made  by  its  com- 
mittee to  the  Government  in  regard  to  the  Registration  of  Voters  Bill 
and  the  Food  and  Drugs  Bill.  In  regard  to  the  former  the  committee 
called  the  attention  of  the  Secretary  for  Scotland  and  of  the  Lord 
Advocate  to  the  effect  of  some  of  the  proposals  of  the  Bill,  pointing 
out  that,  by  clause  1,  the  period  of  qualification  is  proposed  to  be 
reduced  to  three  months,  computed  with  reference  to  the  3rd  day  of 
September;  that,  by  clause  2,  dates  are  provided  for  making  up  and 
publishing  lists  of  voters,  leaving  the  list  open  for  inspection,  receiving 
claims  and  objections  and  publishing  same,  <fec.;  that  the  first  section 
applies  to  mimicipal  elections,  but  the  second  deals  only  with  the  lists 
of  parliamentary   voters;  that  the   Burgh  Police  Act  makes  seveial 
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important  changes  on  the  qualification  of  municipal  voters,  the  electoral 
rolls,  i&c.,  and,  generally  speaking,  assimilates  the  municipal  elections 
in  police  burghs  to  those  in  royal  and  parliamentary  burghs.  If  clause 
I  of  the  BOl  is  passed  as  it  stands,  and  the  dates  fixed  in  clause  2  are 
retained,  there  will  be  very  great  difficulty  in  making  up  the  municipal 
roll  in  police  burghs  in  good  time  for  the  elections,  and  the  material 
for  making  up  such  rolls  in  police  burghs  can  only  be  got  from  the 
assessor's  lists,  and  after  the  latter  are  made  up.  The  committee  there- 
fore urged  that,  in  view  of  the  alterations  made  by  the  Act  of  1892,  no 
good  purpose  could  be  served  in  having  separate  lists  of  voters  made  up 
for  municipal  as  distinguished  from  parliamentary  purposes,  and  that 
serioiis  difficulties  might  be  avoided,  and  very  considerable  expense  saved, 
by  providing  that  the  parliamentary  roll  should  form  the  roll  for  muni- 
cipal elections  as  well,  the  female  voters  being  added.  The  Association 
further  stated  that  they  thought  it  would  be  inexpedient  and  likely  to 
prove  prejudicial  to  the  collection  of  burgh  rates  to  remove  the  disquali- 
fication under  the  existing  as  well  as  the  new  Act  arising  from  exemption 
from  or  failure  to  pay  such  rates.  Beyond  the  usual  formal  acknow- 
ledgments no  reply  had  been  received  to  the  letter. 

In  regard  to  the  Food  and  Drugs  Act  introduced  by  Dr.  Cameron, 
the  committee  had  asked  that,  as  the  commissioners  of  the  burghs  are, 
under  section  432  of  the  new  Act,  appointed  the  local  authority  under  the 
Sale  of  Food  and  Drugs  Act,  1875,  a  definition  of  the  word  "burgh" 
under  the  Acts  should  be  inserted  in  the  present  Bill. 

A  paper  was  read  by  Mr.  Campbell,  Saltcoats,  dealing  with  the 
power  under  the  1892  Act  of  creating  police  burghs  on  the  application 
of  seven  householders,  the  Sheriff  liaving  no  discretion  whatever  in  the 
matter,  and  the  ratepayers  having  no  voice  in  deciding  whether  the  Act 
should  be  adopted  or  not.  Mr.  Campbell  contended  that  in  many  cases 
this  was  a  useful  provision,  inasmuch  as  the  movement  to  create  a  burgh 
was  frequently  defeated  merely  on  the  ground  of  the  expense  to  the 
ratepayers,  no  matter  how  necessary  it  might  be  that  biu^hal 
administration-  should  be  provided  for  such  populous  places.  He 
contrasted  the  burghal  administration  with  the  county  council  admmis- 
tration,  and  maintained  that  the  former  was  better  adapted  to  such 
centres  of  population.  He  referred  to  the  Bill  introduced  into  Parlia- 
ment to  amend  the  Act  of  1892  by  practically  restoring  the  clauses  of 
the  Act  of  1862,  giving  the  majority  of  the  ratepayers  the  power  of 
settling  this  matter,  and  questioned  w^hether  the  Bill  should  be  passed 
without  being  opposed.  A  considerable  discussion  took  place  on  this 
paper  and  the  provisions  of  the  Bill,  and  ultimately  the  matter  was 
remitted  to  the  committee  of  the  Association  with  powers. 

It  was  also  left  to  the  committee  to  consider  a  suggestion  by  Mr. 
Bums  of  Motherwell  regarding  an  amendment  being  made  on  the  Act 
to  the  eflfect  that  coimty  councils  should  not  have  power  to  levy  rates 
on  the  police  burghs  to  meet  the  salaries  of  county  medical  officers  and 
county  sanitary  inspectors. 

Since  the  meeting  the  following  correspondence  has  taken  place 
between  the  town  clerk  of  Govan  and  the  Lord  Advocate  regarding  the 
licensing  of  public  houses,  from  which  it  will  be  seen  that  the  Lord 
Advocate's  view  is  that  the  magistrates  in  police  burghs  have  now  the 
jurisdiction  to  deal  with  such  licenses: — 

Extracifr<nik  pcuragraph  in  "  Glasgow  Herald  "  o/9rd  May^  1893. 

Wick,  *  *  *  At  a  Quarter  SemionB  of  the  Peace  at  Wiok 
ooDnderatioii  was  resumed  of  the  question  aa  to  whether,  under  the  new  Police 
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Act,  th^  magiBtrates  of  the  police  burghs  of  Pulteneytown  and  Thurao  will  be 
the  licensing  authorities.  A  letter  was  read  from  the  Lord  Advocate  to  the 
effect  that  it  seemed  clear  from  the  38th  section  of  the  Act  that  police  magis- 
trates would  have  the  power  of  granting  licenses. 

GopyleUer/rom  the  Town  Clerk  of  Oovan  to  the  Lord  AdvoccUe, 

Burgh  Chambxbs, 
GovAN,  3rd  May,  1893. 
The  Right  Honourable  J.  B.  Balfour,  Q.G.,  M.P., 
Lord  Advocate  for  Scotland. 
My  Lord, — 

Licensing  of  Public  Hotues, 
1  observe  from  the  Oldsgow  Herald  of  to-day  that  a  letter  was  read  from  your 
lordship  at  the  County  Licensing  Appeal  Court  held  at  Wick  yesterday,  to  the 
effect  that  it  seemed  clear  from  the  38th  section  of  the  Burgh  Police  (Scotland) 
Act,  1892,  that  magistrates  of  police  burghs  should  have  the  power  of  granting 
licenses. 

I  may  mention  that  I  have  been  reauested  on  behalf  of  the  burgh  of  Govan 
to  ascertain  your  lordship's  opinion  on  the  same  subject,  and  am  anxious  to  know 
whether  the  newspaper  report  is  correct.  Had  I  written  I  would  have  drawn 
your  attention  not  only  to  the  section  referred  to  (38),  but  also  to  section  515, 
which  treats  of  offences  for  breau^h  of  certificate  under  the  Public  Houses  Acts  as 
well  as  to  section  454,  which  deals  with  the  jurisdiction  of  magistrates  of  police, 
which  provides  that  magistrates  of  police  burghs  shall  "  have  the  like  jurisdiction 
'*  withm  the  burgh  as  any  magistrate  of  a  royal  burgh,  or  any  dean  of  guild  of  a 
**  roval  burgh  has  by  the  law  of  Scotland." 

A  reply  at  your  lordship's  convenience  will  oblige. — ^I  have  the  honour  to  be, 
your  lordship's  obedient  servant,  A.  Maodonald. 

Copy  letter  the  Lord  Advocate  to  the  Town  Clerk  of  Oovan, 

Lord  Advogats's  Chanbkbs, 
Dover  House,  Whitkhall, 
^h  May,  1883. 
Sir, — I  am  directed  by  the  Lord  Advocate  to  acknowledge  receipt  of   your 
letter  of  the  3rd  inst.,  and  to  say  that  the  notice  which  appeared  in  the  Olcugow 
Herald  of  the  3rd  inst.  of  the  opinion  expressed  by  his  lordship  upon  the  question 
whether  nuigistrates  of  police  burghs  are  under  the  Police  Act  ot  1892  to  be  the 
licensing  authority  is  correct. 

I  am  also  to  thank  you  for  the  references  which  you  eive  to  the  other  sections 
of  that  Act  which  support  this  view. — I  am.  Sir,  your  obedient  servant, 

(Signed)       James  Patten  M'DounALJ^ 
A.  Macdonald,  Esq.,  Town  Clerk, 
Govan. 

This  raises  a  very  important  question,  and  one  on  which  opinions  are 
not  agreed,  some  members  of  the  Association  maintaining  that  short 
of  express  repeal  of  the  Public  Houses  Acts,  or  express  provision  in  the 
Act  of  1892  conferring  powers  on  the  magistrates  in  police  burghs  to 
grant  licenses,  &c.,  such  a  power  is  not  to  be  implied,  and  that  it  is 
outwith  the  spirit  and  scope  of  the  Act  to  maintain  that  public-house 
licenses  were  being  dealt  with.  On  the  other  hand,  the  decided  opinion 
of  the  Lord  Advocate  is  more  than  likely  to  be  followed  by  magistrates 
until  some  authoritative  judgment  to  the  contrary  has  been  given. 

We  understand  a  meeting  of  the  committee  of  the  Association  has 
been  held  since  the  correspondence  was  made  public,  and  that  it  has 
been  agreed  that  the  Lord  Advocate's  opinion  should  be  acted  on  in  the 
meantime. 


Aberdeen. — Mr.  William  Murison,  principal  sheriif-clerk  depute,  has 
been  appointed  clerk  and  treasurer  of  the  County  Council.  Mr.  James 
Conner,  the  second  depute  in  the  ordinary  civil  and  criminal  department 
of  the  Sheriff  Court,  has  been  promoted  to  be  principal  depute  in  room* 
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of  Mr.  Murison;  and  Mr.  Thomas  Mackie,  clerk  in  the  sheriff-clerk's 
office,  Peterhead,  has  been  appointed  to  the  vacancy  caused  by 
Mr.  Conner's  promotion. 

Dundee. — Mr.  William  Keay,  from  the  office  of  Messrs.  Wright, 
Johnston,  Mackenzie,  <fe  Roxburgh,  Glasgow,  and  Mr.  James  M.  Hodge, 
from  the  office  of  Messrs.  Johnstone  <&  Simpson,  Dundee,  have  com- 
menced business  at  21  Reform  Street,  Dundee,  under  the  firm  of 
Keay  &  Hodge. 

Edinburgh. —  Mr.  Patrick  William  Campbell,  W.S.,  has  been 
appointed  one  of  the  principal  clerks  of  Session  in  Scotland,  in  the  room 
of  Mr.  John  Martin  deceased. 

Elgin. — The  Sheriff  of  Inverness,  Elgin,  and  Nairn,  with  the  approval 
of  the  Secretary  for  Scotland,  has  appointed  Mr.  Henry  Hilton  Brown, 
solicitor,  Elgin,  to  be  Procurator-Fiscal  of  Elginshire.  Mr.  Brown  pre- 
sented his  commission  and  took  the  oaths  at  Elgin  on  1st  March  last. 

Glasgow. — The  firm  of  Crawford  <k  Robertson,  146  West  Regent 
Street,  Glasgow,  has  been  dissolved.  Mr.  William  Forbes  Robertson 
has  assumed  Mr.  Thomas  Holtum  Lillie,  M.A.,  LL.B.,  into  partnership, 
and  they  will  carry  on  business  under  the  firm  of  Forbes  Robertson  & 
Lillie  at  132  West  Regent  Street,  Glasgow. 

Mr.  John  Breeze,  writer,  68  Bath  Street,  and  Mr.  Archibald  Paterson, 
writer,  131  West  Regent  Street,  have  amalgamated  their  respective 
businesses.  The  joint  business  is  to  be  carried  on  at  109  Bath  Street 
under  the  firm  of  Breeze  &  Paterson. 

Mr.  D.  Dreghom  Binnie  has  assumed  as  a  partner  Mr.  John  Tennent, 
B.L.,  writer,  Glasgow,  who  was  for  over  eight  years  with  Messrs  D.  &  J. 
Hill,  writers,  Glasgow.  The  business  will  be  carried  on  under  the  style 
of  Binnie  &  Tennent,  at  58  West  Regent  Street. 

Mr.  John  Brough  and  Mr.  James  MacLaren  have  commenced  business 
at  Blythswood  Buildings,  131  West  Regent  Street,  under  the  firm  name 
of  Brough  &  MacLaren. 

The  partners  of  the  firm  of  Paul  <fe  Macfarlan,  writei-s,  intimate 
that  they  are  to  discontinue  the  use  of  their  present  firm-name,  and  to 
carry  on  business  under  the  firm-name  of  Paul,  M'Nab,  «&  Brownlie,  the 
individual  partners  remaining  as  at  present,  Mr.  P.  Baird  M'Nab  and 
John  Brownlia 

Messrs.  Ramsay  &  Macleod  have  removed  from  194  St.  Vincent 
Street  to  87  St.  Vincent  Street. 

KiRKCALDT. — ^Mr.  James  Inglis,  law  agent,  formerly  with  Messrs. 
Dixon,  Erskine,  &  Grieve,  writers,  Glasgow,  and  for  the  last  three 
years  with  Messrs.  Thos.  Dow  <b  Sons,  solicitors,  Kirkcaldy,  has  been 
assumed  as  a  partner  by  the  latter  firm,  the  business  being  carried  on 
under  the  same  name. 


Glasgow  Faculty  op  Proouratobs. — The  annual  meeting  of  the 
Glasgow  Faculty  of  Procurators  was  held  in  the  Library  Hall  on  19th 
May — the  Dean,  Mr.  James  Graham,  in  the  chair.  The  Dean,  in  moving 
the  adoption  of  the  report  of  the  Dean  and  Council,  said  that  during  the 
year  three  members  had  died,  and  one  of  these,  Mr.  A.  W.  Stewart,  was 
sixty-one  years  a  member  of  the  Faculty,  and  was  at  his  death  the  oldest 
member.  Since  the  report  was  printed  Mr.  Alexander  Young  had  died 
on  17th  inst.     That  gentleman  was  admitted  to  the  Faculty  on  the  24th 
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of  April,  1844,  had  served  on  several  of  their  committees,  and  was  well 
known  and  highly  respected.  During  the  year  there  had  heen  twelve 
entrants.  There  was  one  point  on  which  there  had  been  considerable 
disappointment,  and  that  was  the  accommodation  for  agents  at  the 
Glasgow  Court-house.  In  the  last  report  the  Faculty  approved  of  a 
plan,  No.  3,  which  had  also  been  approved  of  by  the  Courthouse  Com- 
missioners, and  was  waiting  the  sanction  of  the  Treasury.  It  was 
expected  that  this  would  have  been  received  ere  now ;  but  he  was  sorry 
to  say  that  Mr.  Robertson,  of  the  Board  of  Works,  had  not  approved  of 
No.  3,  but  had  practically  gone  back  to  plan  No.  1,  which  the  Faculty 
considered  exceedingly  objectionable.  The  Courthouse  Commissioners 
and  the  Sheriffs  and  others  had  all  concurred  in  urging  on  Mr.  Robertson 
the  adoption  of  No.  3  plan,  and  the  committee  had  also  urged  them,  and 
the  matter  was  still  under  consideration.  Mr.  Wm.  Borland  seconded 
the  motion.  Mr.  Miller  said  that  the  members  of  the  Courthouse  Com- 
mittee were  of  opinion  that  the  accommodation  provided  for  the  law 
agents  by  both  plans  referred  to  was  inadequate,  and  he  would  suggest 
to  the  Dean  and  Council  that  a  set  of  rooms  sufficient  for  the  accommo- 
dation of  the  members  should  be  provided  in  the  Courthouse  near  the 
Appeal  and  Ordinary  Courts.  Mr.  C.  D.  Donald  seconded  the  sugges- 
tion, and  remarked  that  the  accommodation  provided  in  country  Court- 
houses was  infinitely  superior  to  that  in  Glasgow.  It  was  a  scandal  to 
the  Faculty  that  they  had  not  bestirred  themselves  ere  this  in  order  to 
get  better  accommodation.  Mr.  J.  A.  Spens  remarked  that  the  adoption 
of  this  suggestion  should  in  no  way  lead  to  the  belief  that  the  Faculty 
had  departed  from  their  general  position.  They  ought  to  be  perfectly  firm 
in  their  reciuest  for  the  accommodation  required.  It  was  agreed  to  adopt 
the  suggestion,  and  the  matter  was  remitted  to  the  Dean  and  Council, 
it  being  further  stated  that  if  necessary  a  deputation  would  wait  upon 
Sir  George  Trevelyan.  Thje  Library. — The  report  of  the  Library  Com- 
mittee stated  that  416  volumes  had  been  added  during  the  year,  so  that 
the  total  volumes  now  in  the  library  niunbered  17,485,  of  which  16,834 
were  in  the  Library  Hall,  and  651  in  the  Court-house.  There  were  7713 
of  them  on  law,  smd  9772  on  general  literature.  This  report  was 
adopted,  and  a  sum  of  £500  was  set  apart  for  the  purchase  of  books. 
Re-election  of  Dean. — On  the  motion  of  Mr.  John  Fleming,  Mr.  James 
Graham  was  re-elected  Dean  of  the  Faculty.  The  Council  and  other 
office-bearers  were  afterwards  appointed. 
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SCOTTISH   LAW    REVIEW. 

Vol.  IX.  JULY,  1893.  No.  103, 

BILLS  IN  PARLIAMENT. 
Thb  present  Parliamentary  session — the  block  caused  by  the  Irish 
Home  Rule  Bill  notwithstanding — is  likely  to  be  productive  of 
some  measures  which  will  be  of  interest  to  the  legal  profession. 
The  great  scheme  for  the  improvement  of  the  Scottish  judicatories, 
which  has  been  in  prospect  for  so  long,  seems  no  nearer  its 
realisation  than  ever ;  but  we  are  to  be  in  receipt  of  some  small 
legislative  mercies,  for  which  we  may  be  thankful  or  otherwise 
as  they  turn  out  to  be  useful  reforms  or  the  reverse.  It  is 
principally  as  they  affect  the  development  of  the  Sheriff  Courts 
tliat  we  are  concerned  with  these  measures  here.  Into  the 
general  principles  which  they  embody  we  do  not  propose  to 
enter ;  but,  as  indicating  an  intention  on  the  part  of  the  Legis- 
lature to  extend  the  powers  of  our  local  judges  and  to  increase 
the  jurisdiction  of  the  so-called  inferior  Courts,  some  of  the 
proposals  now  before  Parliament  are  of  much  interest,  and  lead 
to  the  belief  that,  when  a  general  measure  of  legal  reform  for 
Scotland  is  introduced,  the  claims  of  these  Courts  for  an  extended 
jurisdiction  will,  in  the  public  interest,  receive  due  consideration. 
The  Employers'  Liability  Act  Amendment  Bill,  which  has 
been  for  some  time  before  the  Grand  Committee  on  Law,  is 
yet  so  uncertain  in  its  result  that  little  can  be  said  as  to 
what  its  practical  effect  will  be ;  but  there  is  no  doubt 
that,  if  passed  on  the  lines  which  are  being  followed  in  its 
discussion,  there  will  be  a  marked  increase  in  the  number  of 
employers'  liability  cases  which  the  Sheriff  Courts  will  have  to 
dispose  of.  .-Instead  of  being  removed  to  the  Court  of  Session  as 
at  present  at  the  mere  caprice  of  the  pursuer,  and  with  the  view 
mainly  of  concussing  the  employer  to  come  to  terms  through 
the  fear  of  the  expense  involved  in  having  the  case  tried  before 
that  tribunal,  these  cases  will  in  most  instances  be  tried  before 
P 
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the  Sheriff  either  sitting  alope  or  with  a  jury.  A  good  deal  has 
been  said  in  the  discussions  on  the  Bill  as  to  the  advantages  of 
jury  trial  in  such  questions  between  employer  and  employed. 
There  is  no  doubt  a  feeling  that  a  jury  is  more  likely  to  take  a 
view  in  favour  of  the  poor  man  who  seeks  damages  than  of  the 
presumably  richer  man  who  has  to  pay  them  if  he  is  found 
liable,  and  the  claim  for  jury  trial  will  therefore  likely  be  made 
whenever  there  is  any  chance  of  it  being  granted.  It  is  doubtful, 
however,  whether  a  jury  Court  is  the  best  tribunal  for  disposing 
of  questions  of  this  sort,  even  in  the  interests  of  the  workmen 
themselves.  The  men  who  usually  fill  our  jury  boxes  are  not  of 
such  a  class  as  to  give  confidence  in  their  judgments  on  the 
questions  of  fact,  sometimes  very  difficult  to  understand,  which 
are  submitted  to  them.  Besides,  a  single  judge,  accustomed  to 
hear  and  to  weigh  evidence  and  to  form  a  responsible  judgment 
on  it,  is  more  likely  to  come  to  a  sound  conclusion  on  such 
questions  than  a  mere  collection  of  men  unaccustomed  to 
exercise  their  faculties  in  such  a  way,  and  who  are  likely  to 
be  swayed  by  their  feelings  and  sympathies  and  to  be  in- 
fluenced unduly  by  what  is  often  the  misleading  eloquence  of 
counsel.  The  arguments  in  favour  of  jury  trial  have  often  been 
advanced  in  Scotland,  but  their  inherent  weakness  is  best  shown 
by  the  small  extent  to  which  recourse  is  had  to  that  form  of 
procedure  in  this  country.  Assuming,  however,  that  jury  trial 
is  to  be  the  common  form  of  trial  for  such  cases  in  the  future,  and 
that  the  Sheriff  Courts  are  to  be  the  appropriate  forum  for  them, 
it  is  worth  consideration  whether  the  number  of  jurymen  should 
not  be  limited  to  say  nine,  or  even  seven.  In  the  prospect  of  a 
large  increase  in  the  number  of  jury  trials,  such  a  limitation  is 
called  for  in  the  public  interest,  but  it  would  be  better  still  if 
parties  saw  their  way  to  dispense  with  the  attendance  of  a  jury, 
and  allowed  the  case  to  be  tried  by  the  judge  of  the  district 
sitting  either  alone  or  with  assessors.  If  this  mode  of  trial 
were  adopted,  much  of  the  disfavour  with  which  at  present  the 
administration  of  the  Employers'  Liability  Act  is  regarded 
would  be  removed.  On  the  head  of  expense  the  trial  of  such 
cases  in  the  Sheriff  Court  instead  of  the  Court  of  Session  will  be 
a  decided  advantage.  The  great  expense  is  one  of  the  most 
notable  features  of  the  working  of  the  present  Act.  The  resort 
to  Edinburgh  by  the  pursuer  is  often  made  in  the  hope  that  the 
increased  expense  thereby  incurred  to  the  defender  will  lead 
him  to  compound  by  paying  a  sum  of  money,  even  although  he 
has  every  prospect  of  a  decision  in  his  favour,  because,  even  with 
a  favourable  verdict  and  a  decree  against  the  unsuccessful 
pursuer  for  his  expenses,  he  is  likely  to  find  that  the  pursuer  19 
impecunious  and  unable  to  pay  him. 
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Another  measure  which,  in  the  event  of  it  being  passed,  will 
add  considerably  to  the  work  already  imposed  on  the  Sheriffs  is 
the  Fatal  Accidents  Inquiry  Bill.  As  to  the  necessity  for  this 
measure  there  is,  as  we  have  already  said,  considerable  difference 
of  opinion,  and  as  to  its  practical  usefulness,  if  carried  into  effect, 
there  is  still  more  room  for  doubt.  No  doubt  there  are  cases  in 
which,  in  the  public  interest,  it  is  desirable  that  there  should  be 
public  inquiry  into  the  circumstances  attending  accidents  and 
cases  of  death,  but  most  of  these  cases  are  already  provided 
for  by  existing  enactments.  If,  however,  a  system  of  public 
inquiries  is  to  be  instituted,  the  form  which  it  is  proposed 
they  shall  assume  is  one  which  is  likely  to  be  effective  and  to 
secure  the  public  confidence.  The  leading  of  evidence  before 
the  Sheriff  will  give  an  opportunity  for  bringing  out  the  facts  of 
the  case  fairly  and  without  undue  circumlocution,  and  the  judg- 
ment he  will  have  to  pronounce  on  these  facts  will  guide  the  public 
in  forming  an  opinion  as  to  whether  blame  is  attachable  to  any 
one,  and  whether  punishment  requires  to  be  inflicted  for  any  acts 
of  omission  or  neglect.  In  such  inquiries  the  employment  of 
skilled  assessors  would  frequently  be  desirable,  and  it  should  be  left 
to  the  discretion  of  the  Sheriff  to  call  in  such  assistance  where  he 
thinks  it  necessary.  The  proposal  of  the  Faculty  of  Advocates 
to  leave  the  regulation  of  these  inquiries  in  the  hands  of  the 
Lord  Advocate — ^in  the  expectation,  of  course,  that  this  would  give 
increased  opportunities  of  employment  to  members  of  their  own 
body — i&  one  which  will  not  commend  itself  to  those  for  whose 
benefit  the  system  is  intended.  It  is  not  at  all  likely  that  a 
young  advocate,  whose  principal  qualification  for  the  appoint- 
ment would  be  the  possession  of  an  over-abundant  amount  of 
spare  time,  would  conduct  such  an  inquiry  so  efficiently  as  a 
judge  accustomed  to  deal  with  questions  of  the  kind  that  would 
necessarily  be  involved. 

The  Bill  for  creating  the  City  of  Glasgow  into  a  County  is 
one  which  the  practitioners  in  Glasgow  and  in  Lanarkshire  have 
much  reason  to  be  dissatisfied  with.  In  view  of  the  present 
block  in  the  Glasgow  Courts,  this  was  thought  to  be  an  admirable 
opportunity  for  remedying  a  state  of  matters  which  is  little  short 
of  a  public  scandal.  The  creation  of  the  County  of  Glasgow 
would  have  been  fittingly  accompanied  by  the  establishment  of 
a  Court  to  deal  exclusively  with  the  very  large  body  of  cases 
arising  in  the  second  city  of  the  Empire.  Unfortunately  this 
opportunity  has  not  been  taken  advantage  of,  and  matters  are  to 
be  allowed  to  go  on  in  their  present  fashion  until  the  delays 
which  admittedly  occur  reach  such  a  pitch  that  they  can  no 
longer  be  overlooked,  and  a  more  drastic  measure  of  reform  will 
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be  demanded  than  would  at  present  satisfy  reasonable  demands. 
The  state  of  matters  in  the  Lanarkshire  Courts  is  by  no  means 
satisfactory,  and  it  would  be  well  if  those  in  authority  took  some 
steps  to  ascertain  what  requires  to  be  done  both  in  the  way  of 
facilitating  appeals,  if  the  Appeal  Court  within  the  sheriffdom  is 
to  be  retained,  and  in  giving  suitable  accommodation  in  which 
the  legal  business  in  this  large  community  is  to  be  carried  on. 
At  present  the  Sheriff  Court  of  Glasgow  is  not  a  credit  to  the 
city  in  respect  to  its  local  habitation,  and  the  tinkering  process 
which  is  under  consideration  for  it  will  not,  if  carried  out, 
be  satisfactory  to  anybody*  There  is  surely  no  reason  why 
Glasgow,  with  its  hundreds  of  thousands  of  inhabitants,  should 
not  be  at  least  as  well  provided  with  court  buildings  as  Dundee 
or  Aberdeen  or  even  Perth.     At  present  it  certainly  is  not 


Begistration  of  Company  Mortgages. — ^A  movement  is 
on  foot  for  the  amendment  of  section  43  of  the  Companies  Act, 
1862.  The  section  provides  that  a  company  must  keep  a 
Register  of  Mortgages  in  which  certain  pwiiiculars  are  to  be 
entered  regarding  mortgages  and  special  charges  affecting  the 
property  of  the  company.  Penalties  are  imposed  on  directors 
and  officials  for  non-compliance,  but  it  has  long  since  been  ruled 
that  the  enactment  is  directory  only,  and  that  a  mortga^fe,  even 
in  favour  of  a  director  who  has  incurred  the  penalty,  is  not 
rendered  void  by  absence  of  registration.  [Wnghi  v.  Horton, 
1887,  12  App.  Ca.  371].  It  is  obvious  that  the  provision  as  it 
stands  does  not  afford  any  adequate  protection  te  those  who 
propose  to  lend  te  the  company,  and  Mr.  Mundella  has  recently 
informed  the  Associated  Chambers  of  Commerce  that  the  matter 
is  receiving  the  attention  of  the  Lord  Chancellor  with  a  view  to 
the  amen<mient  of  the  law. 


Messengers-at-Arms. — ^It  is  surely  on  anomaly  that  the 
relief  granted  by  section  19  of  the  Court  of  Session  Act,  1868, 
does  not  extend  to  diligence.  [Mackay's  "  Manual,"  p.  87].  If 
writs  can  be  served  by  a  sheriff- officer  where  there  is  no 
messenger-at-arms,  and  if  the  Court  will  in  cases  of  great 
distance  from  any  resident  messenger  grant  special  authority  to 
a  sheriff-officer  to  execute  diligence,  there  seems  no  good  reason 
why  the  statutory  privilege  should  not  be  extended  to  diligence 
so  as  to  save  the  expense  and  delay  of  such  applications  as  that 
of  R,  &  C.  Robertson,  17th  May,  1893,  30  S.L.R.  628.  The  hard- 
ship is  specially  felt  in  connection  with  decrees  against  contribu- 
tories  obtained  in  the  Court  of  Session  under  section  121  of  the 
Companies  Act,  1862,  where  the  sums  in  individual  cases  are 
small  while  the  parties  are  scattered  over  Scotland.  We  have 
recently  seen  an  extract  of  such  a  decree  where  the  messenger's 
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fees  for  charging  amounted  to  double  the  debt,  and  where  it  was 
seriously  contemplated  sending  a  messenger  from  Thurso  to 
Stomoway  at  a  cost  of  upwarcb  of  £11  in  order  to  charge  upon 
a  decree  for  £3  15s. 


Scotch  Oath  in  England. — Our  English  friends  are  much 
exercised  over  the  form  of  the  Scotch  oath.  Section  5  of  the 
Oaths  Act,  1888,  provides  that  in  certain  circumstances  an  oath 
maybe  admi:i;iistered  in  England  "in  the  form  and  manner  in 
"  which  an  oath  is  usually  administered  in  Scotland."  The  Home 
Secretary  has  issued  a  special  circular  to  all  clerks  to  justices  and 
coroners  describing  the  form  and  manner  of  the  oath  as  follows: — 
"The  person  swearing  will  swear  standing,  and  holding  up  his 
"right  hand,  and  the  oath  will  be  in  these  terms — *I  swear  by 
"'Almighty  God,  as  I  shall  answer  to  God  at  the  great  day  of 
"* judgment,  that,  &c.'"  The  Law  Times  (June  17th)  points  out 
that  "some  words  will  have  to  be  supplied  in  addition  to  those 
"given  in  the  circular,"  and  asks  "wha.t  should  they  be?"  It 
suggests  the  addition  as  follows: — ^"What  you  say  shall  be  the 
"truth,  the  whole  truth,  and  nothing  but  the  truth."  Not  at  all 
a  bad  guess,  and  not  far  from  the  truth. 


The  "Policeman's  Book."  —  Lord  Palmerston,  in  1863, 
addressing  the  Glasgow  students,  quoted  (or  misquoted)  Pope's 
famous  line — 

"A  little  learning  is  a  dangerous  thing," 
but  he  added,  "Surely,  gentlemen,  a  little  knowledge  is  better 
"  than  no  knowledge  at  all."  Certain  gamekeepers,  both  in  the 
east  and  west  of  Scotland,  have  a  right  to  say  with  Mrs.  Gamp 
that  the  little  they  receive  should  be  "of  the  best."  In  "The 
"Gamekeeper's  Manual,"  by  Mr.  Alexander  Porter,  Chief  Con- 
stable of  Roxburghshire,  the  following  passage  occurs: — "By  the 
"common  law  of  England  and  Scotland  every  proprietor  is 
"entitled  to  use  such  force  as  may  be  necessary  to  prevent 
"  trespass  on  his  property  and  to  remove  trespassers "  (2nd  ed., 
p.  15).  This  is  not  the  common  law  of  Scotland,  yet  it  has 
evidently  misled  many  gamekeepers.  An  instance  was  reported 
in  April  last  in  the  Sheriff  Court  at  Forfar,  while  another 
occurred  more  recently  in  the  Justice  of  Peace  Court  in  Glasgow. 
In  the  latter  case  the  gamekeeper  said  he  had  seen  the  law  laid 
down  in  a  "policeman's  book,"  and  had  acted  accordingly. 


^^Htxntnxt. 


Manual  op  Practicb  in  the  Court  of  Session.  By  M,  J.  G. 
Mackay,  Advocate,  Sheriff  of  Fife  and  Kinross.  Edinburgh : 
Wm.  Green  &  Sons.     1893.     (SOs.) 

Mr.  Mackay  has  in  this  volume  spared  no  trouble  in  reducing 
his  more  copious  standard  book  on  the  Practice  of  the  Court  of 
Session  to  a  size  more  convenient  for  the  daily  wants  of  the 
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practitioner,  and  at  the  same  time  improving  it  in  some  particulars, 
and  adding  the  results  of  recent  practice  and  experience.  Those 
who  are  acquainted  with  the  larger  work — and  every  lawyer  in 
decent  practice  has  had  occasion  constantly  to  refer  to  it— need 
not  to  be  informed  as  to  Mr.  Mackay's  clearness,  fulness,  and 
accuracy.  The  occasional  looseness  of  his  style  never  tends  to 
obscurity ;  it  is  rather  the  manner  of  a  full  and  laborious  writer, 
who  has  much  to  toll,  and  only  strives  to  convey  it  to  the  reader 
with  directness.  It  was  necessary  and  proper,  as  Mr.  Mackay 
has  done  in  this  Manual,  to  omit  the  Acts,  &c.,  relating  to  pro- 
cedure as  these  are  to  be  found  in  the  author's  larger  work  or 
in  the  Parjiament-House  Book,  and  we  notice  that  Mr.  Mackay 
expects  that  a  Collection  of  Procedure  Statutes  may  be  published. 
Lord  M'Laren  some  thirty  years  ago  conferred  a  boon  on  lawyers 
by  his  collection,  and  it  will  still  be  an  excellent  foundation  for 
the  work  of  some  younger  lawyer. 

It  would  be  useless  to  attempt  criticism  of  this  work  of  800 
closely  printed  pages,  of  which  120  are  devoted  to  careful  and 
exhaustive  indices,  an  indispensable  part  of  a  book  on  practice. 
We  notice  numerous  references  to  unreported  points  in  the 
Outer  House,  indicating  a  serious  blot  on  our  system  of 
reporting.  Rettie  gives  300  to  400  pages  of  useless  matter 
gathered  in  the  Inner  House,  and  haidly  ever  a  practice  case 
or  any  other  case  decided  in  the  Outer  House.  Perhaps  such 
causes  would  not  be  of  great  value,  because  nowadays  judges 
like  Lord  Barcaple  and  Lord  (Thomas)  Mackenzie  and  Lord 
Fraser  are  not^  but  they  would  at  least  be  suggestive;  and 
in  an  early  page  of  the  book  before  us  Mr.  Mackay  remarks, 
referring  to  a  dictum  of  the  late  Lord  President  (which  is  not 
quite  in  point),  "The  judgment  of  a  Lord  Ordinary,  if  not 
"  brought  under  review  within  the  time  fixed  by  statute,  has  the 
"  authority  of  a  judgment  of  the  Court,  but  is  not  a  precedent 
"  binding  the  Inner  House."  We  take  leave  to  doubt  whether 
judgments  of  the  Lords  Ordinary  are  now  accepted  as  binding 
authorities  either  by  their  colleagues  or  in  Sheriff  Courts. 

The  volume  is  clearly  printed,  on  a  page  which,  however,  has 
a  somewhat  crowded  appearance. 


Manual  op  Bookkbbping  for  Law  Agents.  By  William 
Hardie,  C.A.  Edinburgh:  William  Green  &  Sons.  1893. 
(58.  net.) 

In  issuing  this  little  book  Mr.  Hardie  makes  no  apology  for 
its  appearance,  and  none  is  needed,  as  the  works  on  the  special 
branch  of  bookkeeping  for  law  agents  are  not  numerous.  Mr. 
Hardie  gives  on  the  whole  a  very  full  explanation  of  his  system  of 
bookkeeping  for  the  legal  profession,  which  should  be  acceptable 
to  all  lawyers  and  their  bookkeepers.  The  columnar  form  of 
cash-book  which  he  gives  will  very  much  simplify  the  work  of 
posting  and  balancing  the  ledger. 

It  would  have  added  to  the  otherwise  completeness  of  liis 
work  if  Mr.  Hardie  had  given  us  specimens  of  the  business  day- 
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book  and  ledger,  in  place  of  passing  them  over  with  the  mere 
statement  that  they  axe  in  the  usual  forms. 

The  chapters  on  trust  estates,  forms  of  trust  accounts,  and 
apportionment  between  capital  and  revenue  will  be  found  of 
great  service  not  only  to  lawyers  and  accountants,  but  to  trustees 
and  others  who  are  in  any  way  interested  in  the  management  of 
trust  estates. 


Trusts,  Trustbbs,  and  thb  Trusts  Acts  in  Scotland,  with  a 
Chapter  on  Executors.  By  Charles  R.  A.  Howden,  M.A., 
Advocate.     Edinburgh:   T.  &  T.  Clark.     1893.     (158.  net.) 

Mr.  Howden  has  essayed  with  some  success  to  write  an 
altogether  new  work  on  Trusts,  which  it  is  impossible  for  the 
practising  lawyer  to  peruse  without  learning  from.  Though  he 
declines  to  consider  questions  of  vesting  and  succession,  or 
bankruptcy  trustees,  the  subject  of  the  rights  and  liabilities  of 
gratuitous  trustees  under  the  Trusts  Act  is  sufficiently  large  and 
important  to  deserve  separate  treatment,  although  Lord  M'Laren 
and  other  writers  have  already  to  some  extent  occupied  Mr. 
Howden  s  field.  Mr.  Howden's  book,  however,  can  very  well 
stand  on  its  own  merits.  We  are  glad  to  see  that  Mr.  Howden 
discusses  the  clause  (should  he  not  have  said  "  section  "  ?)  in  the 
Judicial  Factors  Act  of  1889  by  which  testamentary  trustees 
are  enabled  to  apply  to  the  Court  for  an  order  upon  the 
Accountant  of  Court  to  superintend  the  investment  and  distribu- 
tion of  the  trust  estate.  Where  such  a  superintendence  order 
has  been  granted  Mr.  Howden  thinks  the  approval  by  the 
Accountant  of  Court  of  a  proposed  investment  would  be  sufficient 
to  protect  the  trustee  from  all  liability  in  making  the  investment. 
There  has  been  only  one  case  on  the  subject,  and  it  is  not  credit- 
able to  our  law  reporters  that  it  is  unreported.  Mr.  Howden, 
however,  gives  the  gist  of  it  in  a  footnote,  and  states  that  the 
fees  charged  by  the  Accountant  of  Court  for  auditing  trustees' 
accounts  under  the  section  are  at  the  rate  of  £1  Is.  for  an  estate 
with  an  income  of  £200  per  annum,  £2  2s.  for  £500  per  annum, 
and  so  on.  The  provisions  of  the  Judicial  Factors  Act  of  1889 
relative  to  such  superintendence  and  audit  have  hitherto  been 
supposed  to  be  inoperative,  and  it  is  pleasant  to  find  an  attempt 
being  made  by  Mr.  Howden  in  a  page  or  two  of  practical  sugges- 
tions (pp.  297-299)  to  show  how  the  Act  might  be  made  useful. 
Discharge  of  trustees  by  anticipation,  which  we  discussed  in  our 
lost  volume,  p.  218,  is  carefully  treated  by  Mr.  Howden,  although 
we  may  note  that  one  of  the  leading  cases  is  Roherton,  not 
Robertson,  1846.  Mr.  Howden's  carefin  work  cannot  fail  to  be 
of  use. 


An  Outlinb  op  Lboal  Philosophy.  By  W.  A.  Watt,  M.A.,  LL.B., 
Member  of  the  Faculty  of  Procuratore  in  Glasgow.  Edinburgh : 
T.  &  T.  Clark.     1893.     (Ss.) 

The  appearance  of  such  a  book  as  this  is  a  healthy  sign  of 
the  growth  of  historical  and  philosophical  studies  in  Scotland. 
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We  are  only  too  familiar  with  the  elass  of  lawyers  who  hancAe 
dicta  as  if  they  were  pounds  of  cheese,  and  trade  in  samples  of 
jurisprudence  as  if  they  were  shopkeepers.  It  is  refreshing  to 
meet  a  young  lawyer  who  faces  the  fact  that  laws  as  they  exist 
must  have  a  reason,  and  who  seeks  to  inquire  what  the  philo- 
sophic basis  of  our  laws  ia  He  is,  of  course,  right  in  his  lament 
that  "  people  "  (by  which  he  probably  meajis  his  fellow-citizens 
generally)  "  do  not  sufficiently  understand  that  these  principles 
"are  of  interest  to  them.  The  principles  of  morality  they 
"recognise  as  important;  the  principles  of  economics  they  are 
"  eager  to  discuss ;  but  the  principles  of  jurisprudence  they  leave 
"  to  their  lawyer.  They  forget  the  fact  that  their  lawyer  can 
"no  more  make  them  intelligent  legal  citizens  than  their 
"  clergyman  can  send  them  to  heaven,  or  a  lecturer  on  commeroe 
"  can  make  them  rich."  All  this  is  doubtless  true,  but  we  fear 
Mr.  Watt  must  make  up  his  mind  that  very  few  but  lawyers 
will  study  the  principles  of  jurisprudence,  charm  he  never  so 
wisely.  The  scientific  lawyer  must  be  content  to  have  members  of 
his  own  profession  as  readers,  and,  indeed,  most  of  them  require 
instruction  in  the  principles  of  jurisprudence  very  badly. 

Mr.  Watt  discusses  tersely,  first,  the  nature  and  external 
development  of  law  in  chapters  treating  of  rights  and  laws,  legal 
facts,  primitive  society,  and  the  significance  of  Roman  law; 
then  he  passes  to  the  contents  of  modem  law,  and  thence  to  the 
fundamental  legal  notions  and  their  expression  in  a  code,  with 
chapters  on  the  person,  property,  contract  penalty,  natural  right, 
justice,  and  codification.  To  follow  him  through  those  matters 
in  detail  would  require  a  book.  Suffice  it  to  say  that  his 
arguments  are  interesting,  his  conclusions  are  suggestive,  and 
his  opinions  are  expressed  both  with  modesty  and  clearness 
when  they  diifer  from  those  of  elder  writers.  We  should  some- 
times have  preferred  if  Mr.  Watt  had  been  a  little  more  liberal 
with  reference  to  his  authorities.  Perhaps  he  was  afraid  of  the 
fascination  of  footnotes ;  still,  the  paragraph  on  page  40  as  to  the 
effect  of  the  Norman  Conquest  retjuires  some  historical  backing- 
up.  What  authority  has  Mr.  Watt  for  saying,  or  inferring,  that 
the  relations  of  Scotland  were  always  more  intimate  with  the 
Continent  than  were  those  of  England?  Certainly  not  before 
the  Conquest.  It  was  England  which  was  in  constant  communica- 
tion with  the  reforms  of  the  Carlovingian  Empire  from  800  to  1066, 
not  Scotland.  From  the  dawn  of  the  Wars  of  the  Succession, 
however,  Scotland  was  always  closely  in  touch  with  foreign 
rather  than  English  jurisprudence.  Again,  Mr.  Watt  may  be 
reminded  that  his  illustration  of  when  a  person  may  legally  take 
the  law  into  his  own  hands,  viz.,  when  he  pushes  a  trespasser 
back  when  he  is  coming  through  a  fence  of  his  field,  is  unfortunate. 
If  the  person  so  acted  he  would  be  perilously  near  committing  an 
assault  His  only  remedy  in  Scots  law  is  to  apply  for  an 
interdict,  so  that  the  illustration  is  faulty.  The  book  is  an 
interesting  one.  We  trust  Mr.  Watt  will  follow  up  his  subject 
on  some  other  occasion. 
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At  Aberdeen,  on  8th  June,  Mr.  Alexander  Cochran,  advocate. 

At  Dnns,  on  12th  June,  Mr.  Charles  Watson,  solicitor.  Mr. 
Watson  was  at  one  time  a  Fellow  of  the  Society  of  Antiquaries 
of  Scotlcuid,  and  in  1880  was  president  of  Berwickshire 
Naturalists'  Club.  He  and  his  father  collected  a  valuable 
assortment  of  documentary  and  other  antiquities,  most  of  them 
relating  to  the  town  of  Duns  and  neighbourhood.  He  for 
many  years  held  the  oflSce  of  town  clerk.     He  was  62  years  of 


At  Glasgow,  on  loth  June,  Mr.  John  Thomson,  writer,  of 
the  firm  of  Thomson  &  Campbell.  Mr.  Thomson  was  educated 
at  the  Madras  College,  St.  Andrews,  and  at  the  University 
of  Glasgow,  and  his  legal  training  was  obtained  first  in  the 
office  of  Messrs.  Hodge  &  Stewart,  writers,  Glasgow,  where  he 
served  his  apprenticeship,  and  subsequently  in  Edinburgh, 
where  he  spent  a  year  or  two  before  passing  his  examination. 
Returning  to  Glasgow  in  1879,  he  shortly  afterwards  started 
business  with  Mr.  Archibald  Campbell — a  partnership  that  con- 
tinued up  till  the  time  of  his  death.  Mr.  Thomson  was  in  his 
41st  year. 

At  Edinburgh,  on  25th  June,  Mr.  John  Hope,  W.S.,  in  his 
87th  year.  Mr.  Hope  was  the  son  of  Mr.  James  Hope,  W.S.,  and 
passed  as  W.S.  in  1829.  On  the  death  of  his  father,  he  went  into 
partnership  with  his  younger  brother  Mr.  James  Hope  of  Belmont, 
which  partnership  lasted  until  1864.  Being  accounted  good 
feudal  lawyers,  the  firm  became  the  advisers  and  legal  agents  of 
several  leading  families  in  Scotland.  It  was,  however,  as  an 
active  propagator  of  total  abstinence  and  anti-Popish  principles, 
as  an  educationist,  as  a  Volunteer,  and  as  a  Town  <I!ouncillor  that 
Mr.  Hope  came  into  public  view,  and  for  a  quarter  of  a  century 
was  one  of  the  best  known  men  in  Edinburgh.  With  abundance 
of  means,  and  remaining  a  bachelor  all  his  life,  Mr.  Hope  was 
able  to  put  into  practice  ideas  which  he  had  formed  in  connection 
with  these  subjects. 


Parliament  House,  £9th  June,  1893. 
The  contest  in  Linlithgowshire  eclipsed  all  other  incidents  in  the 
amount  of  interest  which  it  excited.  One  of  our  rising  men  was 
the  Gladstonian  candidate.  Oceans  of  oratory  contributed  by  a 
variety  of  politicians — professional  and  otherwise — flooded  the 
district.  The  number  of  Parliament  House  men  on  the  stump 
was  quite  unprecedented.  Loyalty  to  the  profession  might 
have  been  expected  to  produce  some  disappointment  in  the 
breast  of  Parliament  House  when  the  result  became  known. 
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This  was  not  so,  for  an  enthusiastic  cheer  greeted  the  announce- 
ment of  Captain  Hope's  victory.  But  the  memory  of  the  fight 
has  almost  faded  away  already ;  and  at  present  the  only 
question  being  circulated  is,  what  ought  a  candidate  to  do  to 
show  his  gratitude  to  his  colleagues  who  talked  themselves 
hoarse  for  him  ? 

As  for  the  Parliamentary  contingent,  one  does  not  know  how 
such  things  are  managed,  but  evidently  the  whips  at  Westminster 
had  been  squared.  M.P.-ship  has  this  session  been  no  desirable 
office,  at  least  for  lawyers.  At  no  previous  period  have  there 
been  such  prolonged  absences  of  the  prominent  lawyers 
who  have  taken  fate  into  their  own  hands  and  gone  into  Par- 
liament 

Speaking  of  legislators  reminds  one  of  the  opposite  sides 
which  have  been  taken  in  the  inquiry  with  reference  to  accidents 
and  sudden  deaths.  Mr.  Shaw,  who  as  yet  has  had  no  Crown 
Office  experience,  was  naturally  expected  to  favour  a  radical 
measure  of  the  kind  proposed.  It  was  not  expected,  however, 
that  he  would  assert,  ex  cathedra  as  it  were,  certe.in  things  which 
could  only  be  stated  with  authority  by  an  official  or  ex-official. 
Accordingly,  when  Mr.  Shaw  came  down  for  the  electioneering 
interlude  in  which  Mr.  Ure  played  so  prominent  a  part,  he  was 
a  good  deal  chaffed  about  his  tone  and  the  accuracy  of  some  of 
his  statements,  being  warned  at  the  same  time  that  the  ex- 
Solicitor  General  meant  to  put  him  right  on  an  early  date. 
Accordingly  Mr.  Murray  did  turn  up  at  the  enquiry  a  little  later 
and  expressed  very  distinct  dissent  from  some  of  the  views 
maintained  by  Mr.  Shaw. 

Of  course,  the  subject  is  one  on  which  different  minds  may 
naturally  take  diverse  views.  On  the  one  hand,  it  may  be  said 
that  private  inquiries  by  responsible  officials  like  Fiscals  are,  in 
the  interests  of  decency  and  order,  preferable  to  any  other,  and 
afford  no  encouragement  to  the  class  of  speculative  litigant,  at 
whom  Mr.  Murray  aimed  some  well-meant  and  no  doubt  in  some 
cases  well-merited  shafts.  On  the  other  hand,  it  cannot  be  denied 
that,  under  the  existing  system,  negligence  frequently  escapes 
deserved  punishment.  The  whole  subject  of  sudden  death  and  its 
causes  requires  revision  so  far  as  Scotland  is  concerned.  It  is 
notorious  in  the  medical  profession  that,  through  the  absence  of 
cei*tification,  or  the  supervision  of  certification,  crime  frequently 
goes  unpunished.  I  do  not  suggest  that  wholesale  murder  is 
practised,  or  even  that  murder  escapes  the  authorities  when  it 
should  not.  But  the  existing  system  fosters  other  species  of 
crime  than  homidde.  Insurance  Companies  are  defrauded  to  an 
enormous  extent 

As  for  accidents  there  is  much  divei-sity  of  opinion.  It  is 
admitted  that  in  a  large  number  of  cases  public  inquiries  would  do 
good.  The  committee  of  the  Faculty  who  considered  this  subject, 
and  of  whom  Mr.  Mackay,  Mr.  Rutherford,  Mr.  Comrie  Thomson, 
Mr.  Vary    Campbell,  and   Mr.  Strachan  were  the  prominent 
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members,  put  this  part  of  the  subject  thus: — "There  is  a 
'^  class  of  accidents  the  cause  of  which  is  unexplained  or  liable 
"  to  be  misunderstood,  as  in  large  work-factories  or  mines,  or  on 
"  railways  or  ships,  or  in  places  of  public  amusement,  as  well  as 
"  in  some  other  instances.  In  such  cases  it  would  be  satisfactory 
''  to  relatives  and  to  the  public  that  the  cause  of  the  accident 
"  shall  be,  so  far  as  may  be,  fully  ascertained.  It  is  not  possible  to 
"  define  or  describe  all  such  cases  beforehand,  and  this  appears  to 
"be  an  additional  reason  for  leaving  the  determination  of  the 
"  proper  cases  for  public  inquiry  to  a  responsible  official,  such  as 
"  the  Lord  Advocate." 

There  is  also  difference  of  opinion  as  to  the  tribunal.  Are 
the  Sheriffs  to  be  burdened  with  the  work  ?  Any  one  who 
knows  what  Sheriffs  have  to  do  for  insufficient  remuneration  will 
be  reluctant  to  put  more  upon  their  shoulders.  It  is  a  serious 
objection  to  their  officiating  that  administrative  would  or 
might  conflict  with  judicial  duties.  The  number  of  Sheriffs 
would  certainly  have  to  be  increased.  It  is  notorious  that  the 
country  is  undermanned.  These  objections  would  seem  to  point 
conclusively  to  the  appointment  for  the  particular  occasion  of 
some  lawyer  of  reasonable  experience  going  to  the  spot  and 
holding  an  independent  inquiry,  and  making  his  report  to  the 
Scotch  office. 

A  subject  which  hfts  been  canvassed  widely  is  the  transference 
of  the  licensing  powers  under  the  Local  Government  Act.  The 
Lord  Advocate  has  set  the  country  by  the  ears  with  an  opinion 
which,  to  say  the  least  of  it,  is  open  to  question.  In  point  of  fact, 
it  has  been  questioned  by  a  variety  of  authorities,  which  includes 
the  town-clerk  of  Inverness,  the  town-clerk  of  Lochgilphead, 
and  Mr.  J.  B.  Nicolson  of  Glenbervie,  a  former  Lord  Advocate's 
secretary  and  an  able  draftsman.  These  gentlemen  may  be 
taken  to  represent  three  different  quarters  of  the  country,  and 
they  are  unanimous  in  their  dissent  from  the  opinion  of  the 
Lord  Advocate.  Of  course,  the  question  cannot  be  determined 
except  by  judicial  opinion  or  a  supplementary  Act.  Meanwhile, 
it  is  interesting  to  note,  amidst  a  great  deal  that  is  insipid  in 
legal  affairs,  the  ingenuity  of  Lochgflphead  on  this  occasion.  The 
gentleman  I  have  named,  foreseeing  the  difficulty  of  interpreta- 
tion, took  care  to  summon  a  composite  team  of  judges  to  transfer 
licenses  at  the  licensing  Court,  so  that,  if  the  transferees  ever 
should  be  challenged,  they  will  be  able  to  produce  certificates 
signed  both  by  justices  and  by  burgh  magistrates.  People 
sometimes  find  salvation  in  the  wilderness.  On  the  present 
occasion  Lochgilphead  stands  well  to  the  front. 

Coming  to  Parliament  House  affairs  pure  etud  simple,  one 
notices  how  in  the  midst  of  a  great  variety  of  general  litigation 
jury  trials  have  suffered  an  unaccountable  relapse.  This  perhaps 
Ls  due  to  an  adverse  fate  which  for  some  time  has  beset  pursuers. 
Jury  trials  have  become  conspicuously  few  and  unimportant  in 
this  short  summer  session.  Not  so  proofs  and  debates,  and  cases 
of  infringement  of  patents.  Fluctuation  in  classes  of  work  is 
always  noticeable.    At  one  time    accident    cases,  at    another 
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shipping  cases,  predominate.  Divorces  are  always  with  us.  But 
patent  cases  during  the  last  four  or  five  years  have  not  been 
present  in  anything  like  proportionate  numbers.  There  is  not  a 
single  Scotch  report  in  the  Board  of  Trade  cases  for  last  year. 
During  the  present  year  there  have  been  nearly  a  dozen  such 
cases  in  the  CJourts.  The  Second  Division  was  lately  occupied 
with  a  curious  and  ingenious  arrangement  for  milking  cows. 

The  trial  of  a  man  called  "  Antique "  Smith  attracted  an 
unusual  amount  of  interest  for  a  Scotch  criminal  trial.  The 
circumstances  attending  his  apprehension  are  quite  frash  in  the 
mind  of  every  one.  The  crime  was  certainly  a  peculiar  as  well 
as  an  ingenious  one,  and  caused  the  deputes  a  very  great  deal  of 
trouble.  One  does  not  attempt  to  mitigate  the  felonious  intent 
of  which  this  pai*ticular  antiquary  has  been  found  guilty.  But 
there  seems  to  be  something  loose  in  our  system  which  tolerates 
the  manufacture  of  old  armour  and  furniture,  and  its  imposition 
upon  the  public,  and  rewards  with  the  gaol  the  fabrication  of 
ancient  manuscripts.  The  collectors  are  probably  equally  fools 
in  both  cases,  but  why  the  authorities  should  wink  at  the  one 
and  frown  at  the  other  seems  a  little  unintelligible.  It  was  a 
strange  coincidence  that  the  first  juryman  called  but  not  chosen, 
for  he  was  challenged  at  once,  was  a  prominent  member  of  the 
Antiquarian  Society. 

Speaking  of  criminal  trials,  I  see  that  at  Dumfries  the  judge 
who  tried  an  embezzlement  case  refused,  at  the  dictation  of  the 
prisoner's  counsel,  to  supply  the  jury  with  the  indictment.  The 
judge  must  have  been  peculiarly  timorous.  He  ought  to  have 
ordered  the  indictment  to  be  placed  in  the  hands  of  the  jury. 
The  Act  of  1887  is  quite  permissive  upon  the  point,  unless 
previous  convictions  are  referred  to  in  the  indictment.  Em- 
bezzlements are  usually  first  offences.  It  is  impossible  for  either 
judge  or  jury  to  understand  an  embezzlement  case  unless  the 
schedules  are  before  them.  The  example  of  Sheritf  Mair  at 
Airdrie,  when  a  very  involved  case  of  embezzlement  was  tried 
last  year,  ought  to  be  followed  in  every  such  case. 

There  are  extremely  few  changes  of  a  personal  character  to 
mention.  The  most  important  is  the  removal  of  Professor  Goudy 
in  October  to  Oxford  as  the  successor  of  the  Chancellor  of  the 
Duchy  in  the  Civil  Law  Chair.  Everybody  must  wish  the 
Professor  well  in  his  new  sphere,  which  the  breadth  and  s')lidity 
of  his  attainments  are  sure  to  adorn.  It  was  an  arduous  task  to 
succeed  Professor  Muirhead,  but  since  Mr.  Goudy  was  appointed 
to  be  that  lamented  gentleman's  successor  in  1889,  he  has  proved 
himself  to  be  a  sound  civilian  and  an  acceptable  teacher.  He 
was  called  to  the  bar  in  1872,  and  although  he  never  obtained  a 
wide  practice  he  was  always  distinguished  for  a  sensible  and 
rational  method  of  pleading.  He  has  distinguished  himself  more, 
however,  by  his  contributions  to  law  literature  than  by  his 
pleading.  His  work  on  bankruptcy  is  well  known,  and  it  is  an 
open  secret  that  he  has  had  the  principal  share  in  the  editing  of 
the  Juridical  Review.  One  regrets  that  so  much  law  and 
learning  should  be  lost  to  his  native  country. 
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Of  civilian  scholarship,  however,  the  bar  is  not  by  any  means 
destitate,  and  already  there  is  something  like  a  score  of  ccmdidates 
for  the  vacancy.  The  names  of  the  more  prominent  may  be 
mentioned.  They  are  Mr.  Kennedy,  Mr.  Mackintosh,  Mr.  Ruther- 
ford Clark,  Mr.  Walton,  Mr.  Liddall.  There  are  probably  many 
others. 


liDtts  from  ^ontimt. 

Thb  Tkmplb,  iS9th  June,  1893. 
In  last  month's  Notes  I  made  some  remarks  upon  the  compara- 
tive merits  of  American  legal  literature  and  English.  They  arose 
out  of  considering  another  subject  upon  which  the  Americans 
are  a  long  way  ahead  of  us, — that  is,  the  organisation  of  the  pro- 
fession not  only  as  a  union  formed  to  secure  its  good  government 
and  status,  but  as  a  means  of  fostering  the  study  of  law  as  a 
science  and  branch  of  philosophy,  an  ideal  almost  lost  sight  of  in 
England.  I  shall  have  something  to  say  later  on  about  the 
efforts  now  being  made  to  introduce  the  American  system  of 
bar  a.ssociation3  into  England  in  the  hope  that  by  this  means  a 
revival  may  be  effected  of  the  interest  of  the  bar  in  those  wider 
topics  which  should  appeal  especially  to  a  body  of  men  with  such 
a  high  general  standard  of  culture  as  its  members,  but  by  which, 
in  its  corporate  capacity,  it  seems  to  be  uninfluenced. 

At  present  the  subject  of  American  lawyers  is  again  suggested 
to  me  by  the  fact  that  the  Behring  Sea  arbitration  has,  since  I 
wrote  last,  come  to  an  end,  as  to  one  phase  of  its  course,  in  the 
completion  of  the  English  (or  British)  case  by  Sir  Charles 
Russell,  and  that  thereupon  Sir  Charles  returned  "  with  all  his 
"  blushing  honours  thick  upon  him."  Whether  in  the  result  he 
will  return  once  more  with  "brows  bound  with  victorious  wreaths" 
it  is  yet  too  early  to  say  ;  but  at  any  rate  there  can  be  no  doubt 
in  the  mind  of  anyone  who  has  followed  the  proceedings  that  it 
is  not  only  in  England,  but  wherever  the  English  language  is 
spoken  and  the  English  law  an  element  in  the  legal  system  (I 
must  be  allowed  to  say  "  English  "  and  not  "  British  '  in  this  con- 
nection), that  Sir  Charles  is  the  most  accomplished  and  powerful 
advocate  of  his  time. 

That  does  not  necessarily  mean  his  superiority  in  the  qualities 
which  have  been  said  to  be  to  a  .considerable  extent  lacking  in 
the  English  profession  as  a  whole.  The  particulars  of  the  distinc- 
tion between  the  forensic  combatant  and  the  scientific,  scholarly, 
philosophical  lawyer  need  not  be  dwelt  upon ;  they  are  obvious. 
In  the  former  category  Sir  Charles  has  shown  himself  to  be 
unequalled  either  in  England  or  America,  for,  in  this  great 
arbitration,  we  have  that  most  interesting  spectacle  of  a  tourna- 
ment between  a  body  of  quite  the  most  distinguished  lawyers  of 
the  two  countries.  Perhaps  it  is  not  quite  so  exciting  as  the 
newspaper  correspondents  could  make  the  description  of  a  big 
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set-to  between  ships  of  the  "  Victoria  "  and  "  Camperdown  "  type, 
if  America  and  England  had  set  themselves  to  shoot  at  each  other 
over  the  seals,  instead  of  sitting  round  a  table  and  setting  their 
legal  champions  at  work  upon  each  other ;  but  to  anyone  who 
can  appreciate  the  joys  of  an  intellectual  contest,  where  the  com- 
batants are  of  the  calibre  of  those  who  are  striving  together  at 
Paris,  it  is  full  of  excitement.  With  two  great  countries  &s  their 
clients,  settling  questions  which  at  one  time  would  undoubtedly 
have  given  rise  to  war,  which  in  other  similar  cases  may  yet  do 
so,  with  the  representatives  of  their  own  and  other  countries 
acting  as  judges,  and  with  not  only  the  ordinary  rivalry  which 
exists  between  counsel  at  the  same  bar,  but  that  special  rivalry 
animating  them  due  to  their  representing  the  bars  of  their 
respective  countries,  we  should  expect  these  forensic  gladiators 
to  present  us  with  a  spectacle  of  fight  worthy  the  gods !  This 
they  have  done. 

The  American  counsel  have  exhibited  most  of  that  eloquence 
which  they  inherit  as  a  tradition  from  the  palmy  days  of  oratory 
which  they  still  preserve, — the  days  of  the  Ciceronian  style,  of 
the  ore  rotunda,  of  the  attitude  and  posings  of  the  man  "  painted 
in  the  act  of  saving  his  country,"  as  Dickens  says  of  an  old 
family  portrait  of  the  days  we  are  speaking  of.  Moreover,  their 
chief  argument,  which  has  hcui  for  its  basis  that  abstract  law  of 
nature  and  nations  which  is  known  best  to  Scottish  readers  by 
the  presentation  of  it  made  by  the  late  Professor  Lorimer, 
naturally  clothes  itself  with  eloquent  periods.  Justice  and  right, 
the  rational  nature  of  man,  the  right  of  property  as  a  resultant  of 
that  nature  and  his  environment— well,  you  can  hardly  help  but 
be  eloquent  once  you  begin  to  speak  about  them;  and  the 
American  counsel  have  taken  full  advantage  of  their  opportunity 
and  exhibited  the  greatest  learning  and  subtlety  and  dialectical 
skill.  In  point  of  picturesqueness  they  have  had  an  advantage 
over  the  English  counsel.  "Naturrecht"  pitted  against  the 
Austinian  theory  and  analysis  is  decidedly  showier.  Which  will 
be  more  effective  remains  to  be  seen.  If  one  may  be  allowed 
an  opinion,  it  would  seem  that  Austin  has  an  advantage  over 
"  Naturrecht "  on  what,  of  course,  is  his  natural  ground,  the  inter- 
pretation of  historical  facts  and  documents,  which  appears  to 
show  the  claims  of  jurisdiction  made  by  America  over  Behring 
Sea  to  be  weak ;  while,  on  the  more  theoretical  questions  left 
to  the  tribunal,  e.g.^  the  claim  of  property  in  the  seals,  and  the 
right  to  exercise  a  jurisdiction  for  their  protection,  "Naturrecht" 
seems  to  have  the  best  of  it — at  least,  the  American  counsel 
manage  to  appeal  so  forcibly  to  one's  feelings  that  it  seems 
to  have  the  best  of  it.  There  has  been  an  inclination  to  pooh- 
pooh  this  by  English  writers  in  newspapers,  and  some  of  them 
have  said  the  arbitrators  will  not  deal  seriously  with  this  branch 
of  the  case,  but  setXle  the  matter  almost  solely  by  reference  to 
the  treaties.  This,  I  believe,  will  turn  out  to  be  a  mistake,  and 
that  the  Americans  have  raised  a  very  difficult  question  which 
the  arbitrator  will  not  be  able  to  avoid  distinctly  and  seriously 
coming  to  some  decision  upon. 
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The  Americans  feel  strongly  on  this  matter.  No  one  can 
read  the  ailments  without  seeing  that  they  take  their  particular 
theory  au  grand  aerietut.  Mr.  Phelps  said,  in  language  in  which 
there  is  the  rin^  of  true  emotion,  "If,  by  the  judgment  of  this 
''high  and  distmguished  tribunal,  the  Aleuskan  seal  herd  is 
"sentenced  to  be  exterminated,  a  result  which  the  United  States 
''Government  has  been  unable  to  anticipate,  it  must  submit 
"because  it  has  agreed.  But  it  will  not  the  less  regret  having 
"thus  bartered  away  that  plain  right  of  self-defence  against 
"unwarranted  injury  which  no  nation  strong  enough  to  assert 
"itself  has  ever  surrendered  before."  He  is  referring  in  this  to 
the  fact  that  this  Paris  arbitration  has  a  special  feature;  and 
for  this  it  is  interesting  as  well  as  for  the  other  matters  above 
mentioned.  Mast  international  arbitrations  have  related  to 
definite  and  specific  acts  which  have  given  rise  to  claims  for 
damages.  To  this  tribunal  is  submitticd  conflicting  claims  to 
permanent  dominion.  In  the  words  of  the  American  counsel, 
"A  just  homage  is  thus  paid  to  the  civilized  sentiment  of 
"mankind  that  war  is  seldom,  if  ever,  necessary;  and  that  the 
"conclusions  of  reason  should  be  made  to  supersede  the  employ- 
"ment  of  force." 

Could  this  "conclusion  of  reason"  be  supposed  very  likely — 
and  probably  it  may,  for  the  principle  of  arbitration  is  un- 
doubtedly being  taken  to  heart  both  by  jurists  and  politicians 
and  people  in  a  very  noticeable  manner — to  aflect  practice, 
nothing  conceivable  can  be  more  powerful  to  raise  the  influence 
and  prestige  of  the  law  and  the  lawyers  than  the  conflicts  of  the 
nations  being  shifted  from  battlegrounds  to  the  forum.  The 
men  of  wig  and  gown  will  "strike  the  stars  with  their  proud 
heads"! 

About  big  matters  even  little  details  are  interesting,  and  so 
it  may  be  oteerved  that  Baron  de  Courcel,  the  president,  compli- 
mented Sir  Charles  and  Sir  Richard  Webster  for  having  worked 
together  so  well.  But  this  seems  rather  odd.  Did  the  president 
think  they  were  Frenchmen  that  they  should  betray  each  other  ? 
Perhaps  the  Baron  had  reminiscences  of  various  great  struggles 
in  the  House  of  Commons  and  the  Courts — notably  the  Pamell 
Commission— between  the  two  rivals.  His  sensitiveness  to  the 
strangeness  of  their  being  on  the  same  side  is  almost  English, 
for  it  does  seem  rather  odd  not  to  see  them  opposed. 

The  other  little  matter  intended  to  be  mentioned  was  that 
Sir  Charles  and  Sir  Richard  are  to  have  2000  guineas  for  six 
weeks,  with  adequate  refreshers — perhaps,  say,  another  1000 
^neas.  This  is  payment  at  the  rate  of  £35,000  a  year  (taking 
into  account  the  official  salary)  for  the  one  and  £27,000  for  the 
other ;  but  as  there  may  be  added  £6000,  about,  for  the  Attorney 
General's  fees,  Sir  Charles  is  being  paid  by  an  admiring  country 
at  the  rate  of  over  £40,000  a  year.  This  is  magnificent — ^it  is  not 
war,  certainly — ^it  is  arbitration  !  Some  carping  critics  think  Sir 
Charles  might  take  everything  in  his  year  s  work  for  the  £13,000. 
It  is  said  he  does  a  mass  of  routine  work  for  the  Crown  whilst 
in  Paris.    That  is  true,  but  then  he  has  not,  I  suppose,  been 
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doing  the  work  he  is  paid  for  at  home.  If  he  has  not,  then  Sir 
John  Bigby  has  been  doing  it,  and  for  some  time,  as  far  as  we 
know,  the  country  has  got  on  as  well  with  only  one  law-officer 
as  it  does  with  two. 

I  have  wondered  that  no  observation  has  been  made  on  the 
fact  that  in  such  a  business  as  this  arbitration  no  members  of 
either  the  Scottish  or  the  Irish  Bar  are  requested  to  render  their 
services,  and  receive  some  part  of  the  shower  of  gold  with  which 
duties  rendered  to  the  State,  by  those  fortunate  enough  to  be 
asked,  are  rewarded.  It  may  be  Home  Rule  and  its  unpleasant 
consequences  to  Irish  barristers  that  are  influencing  men  like 
Mr.  Carson  and  Mr.  Barten,  who  seem  te  be  leading  an  exodus 
from  the  Irish  to  the  English  bar ;  but  it  may,  perhaps,  more  be 
ascribed  to  the  greater  prospects  which  success  at  the  English 
bar  offers  to  ambition,  and  which  has  no  corresponding  reward 
for  a  member  of  any  other  bar  in  the  United  Kingdom.  Why  is 
it  that  in  an  international  business,  as  this  Paris  arbitration  is,  in 
which  Scotland  and  Ireland  have  their  own  relative  interests, 
no  representative  of  any  country  but  England  goes  to  Paris? 
The  Scottish  and  Irish  bars  have  not  so  large  a  field  of  action  in 
ordinary  times  as  the  English,  and  it  would  seem  only  fair  that, 
upon  such  a  special  occasion  as  this,  they  ought  to  have  the 
means  of  acquiring  the  extra  share  of  honour  and  reputation,  as 
well  as  of  fees,  which  would  be  afforded  them  if  a  real  Unionist 
spirit  presided  over  the  management  of  such  things.  It  will 
never  do,  if  we  are  to  fight  our  battles  in  the  future  in  the  toga 
and  not  in  the  "  tented  field,"  to  lay  aside  the  old  tradition  of 
the  three  countries  standing  shoulder  to  shoulder,  and  sharing 
the  consequences  of  victory  or  defeat  together. 

The  first  steps  towards  the  formation  of  the  Bar  Association 
are  being  taken,  the  provisional  prospectus  setting  forth  its  objects 
has  been  issued,  and  names  are  being  obtained  of  members  of  the 
bar  favourable  to  the  idea.  The  prospectus  points  out  that  most 
of  the  professions,  except  the  bar,  are  organised  for  the  ascertain- 
ment of  information,  and  the  expression  of  opinion,  upon  matters 
of  professional  interest.  Thus,  the  solicitors'  branch  has  its 
Incorporated  Law  Society  whose  searching  glance  no  subject 
escapes,  while  the  bar  is  impotent  and  powerless.  It  is  sought 
to  make  the  present  bar  committee  the  efficient  executive  council 
of  the  whole  bar.  At  present  it  is  not  so.  It  cannot  collect  the 
opinion  of  the  bar  and  speak  in  its  name  upon  the  larger  questions, 
because  it  has  neither  the  power,  the  representative  character, 
nor  the  machinery  for  so  doing.  In  the  Bar  Association  every 
barrister  would  be  a  member,  and  the  council  would  be  made 
more  representative  than  the  bar  committee  by  the  addition  of 
members  from  every  circuit  and  every  section  of  the  bar,  and 
particularly  of  the  junior  bar.  At  the  meetings  of  the  Association 
all  matters  affecting  the  interests  of  the  bar  will  be  discussed, 
and  the  opinion  of  the  bar  ascertained.  All  questions  of  pro- 
fessional etiquette  and  questions  concerning  the  conduct  of  its 
members  will  be  considered,  and  especially  all  matters  connected 
with  the  constitution  of  the  Courts,  the  administration  of  the  law, 
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and  rules  affecting  procedure  and  practice.  There  are  to  be  three 
ordinary  meetings  in  each  year  and  one  extraordinary  meeting, 
and  there  may  be  special  meetings  upon  requisition.  At  those 
meetings  reporters  are  to  be  present.  At  the  extraordinary 
meeting,  to  be  presided  over  by  the  president,  the  business  of  the 
year  will  be  reviewed,  papers  read,  and  discussion  arranged  for. 
There  are  to  be  a  paid  secretaiy,  with  paid  assistance,  and  an 
office  in  the  precincts  of  the  Inns  of  Court.  The  benchers  of  the 
four  Inns  are  to  be  invited  to  co-operate;  and  finally,  it  is  thought 
probable  that  statutory  powers  may  have  to  be  obtained. 

The  importance  of  all  this  is  that,  if  it  is  a  success,  it  means 
that  the  profession  has  risen  in  revolt  against  the  Inns  of  Coui't. 
Should  the  proposed  statutory  powers  be  obtained,  with  the  Bar 
Association  as  an  incorporated  body,  the  anomaly  of  its  co- 
existence with  the  Inns  of  Court  would  be  too  apparent;  and  the 
whole  question  of  amalgamating  the  association  in  possession  of 
the  profession's  property  with  the  association  of  the  profession's 
real  representatives  would  be  raised  and  have  to  be  settled. 


COUNTRY    AGENTS'    GRIEVANCES. 
To  the  EditoTy  "Scottish  Law  Review." 

Sm, — I  perused  with  considerable  interest  "Country  Agent's"  letter 
which  appeared  under  the  above  heading  in  the  May  number  of  the 
Reyibw.  Tour  coirespondent  bespeaks  the  mind  of  many  members  of 
the  profession  with  regard  to  the  interference  of  bank  agents  in  legal 
business,  and,  personally,  I  have,  like  many  others,  had  frequently  to 
complain  of  their  imfair  treatment  in  the  management  of  trust  estates. 
In  my  neighbourhood  the  profession  is  literally  handicapped  by  the 
actings  of  one  or  two  bank  agents  who  do  a  large  and  profitable  business 
in  family  trusts  and  bankruptcies,  often  acting  as  trustee  under  trust 
deeds  for  creditors,  and  decrees  of  cessio  hcnorvm^  and  sometimes  as 
judicial  factors.  These  gentlemen,  not  being  law  agents,  cannot  of 
course  perform  legal  work,  but  they  have  for  many  years  regularly 
employed  one  particular  lawyer,  who,  I  am  assured,  allows  them  a  share 
of  his  fees  or  a  portion  of  his  commission.  I  was  told  on  good  authority 
not  long  ago  that  one  of  these  bankers  called  upon  a  law  agent  in  the 
town  in  which  I  reside  and  practise,  and  asked  him  to  perform  the 
duties  of  secretary  to  a  company  which  was  about  to  be  floated  on  the 
limited  liability  principle,  on  condition  that  he  would  relinquish  one- 
third  of  his  professional  fees,  but  the  law  agent  very  properly  refused  to 
be  a  party  to  such  an  unworthy  compact,  and  in  consequence  he  lost 
the  agency,  and  the  "particular"  lawyer  referred  to  was  prefen'ed. 
Bankers  in  this  way  are  doing  the  profession  a  great  deal  of  mischief, 
and  mislead  their  customers  or  clients  by  assuring  them,  what  they  can- 
not)  by  fair  means,  accomplish,  that  they  can  get  their  legal  business 
taransacted  at  a  lower  rate  of  charge  than  they  could  do  for  themselves. 
Bankers,  as  everybody  knows,  have  an  immense  influence  over  their 
customers,  and  especially  the  class  of  customers  who  have  no  confidential 
law  agent,  and,  if  they  use  their  influence  to  their  own  personal 
advantage,  they  are  guilty  of  gross  misconduct.  It  is  not  creditable  to 
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the  members  of  the  profession  to  accept  employment  from  bankers  who 
insist  on  payment  of  a  share  of  their  fees,  and  your  correspondent  seems 
to  think  that  the  Incorporated  Society  of  Law  Agents  should  memorialise 
Parliament  to  pass  an  Act  for  the  suppression  of  such  a  practice. 
While  this  would  provide  a  drastic  remedy,  I  am  of  opinion  the  course 
proposed  is  not  at  present  required.  The  legal  profession,  directly  and 
through  their  clients,  have  a  good  deal  of  influence  with  the  banking 
companies,  and  if  the  Incorporated  Society  would  appeal  to  their 
directors  for  redress,  they  could  not  afford  to  ignore  such  a  reasonable 
appeal.  Those  agents  who  have  an  established  practice  do  not^  of  course, 
feel  the  dire  effects  of  this  obnoxious  system  like  the  younger  agents, 
and  if  an  appeal  were  made  to  all  the  banking  companies  on  their 
behalf  with  the  view  of  stopping  the  practices  complained  of,  their 
agents  would  soon  desist  from  mixing  themselves  up  with  legal  business 
or  with  lawyers'  profits.  In  case  some  of  their  agents  should  hesitate 
or  refuse  to  comply  with  such  a  reasonable  request^  the  directors  should 
plainly  inform  them  that  failure  or  refusal  to  comply  means  instant 
dismissal,  and  such  a  peremptory  order  to  their  agents  would,  I  believe, 
soon  cure  such  a  clamant  evil — an  evil  which  has  existed  in  the  ranks 
of  the  profession  far  too  long.  I  hope  other  law  agents  will  take  up 
the  subject  and  agitate  for  an  effective  remedy. — I  am,  &o.f 

COUNTBT  AOBNT  No.  2. 
JuM,  1993. 


Glasgow. — Mr.  John  Hurll,  jun.,  has  assumed  as  a  partner  his  son, 
Mr.  John  Hurll,  B.L.  The  business  is  to  be  carried  on  under  the  style 
of  John  Hurll,  jun.  &  Son. 

Mr.  W.  Poole  Watson,  writer,  has  assumed  as  a  partner  Mr.  John 
MacReachan,  writer  (from  the  office  of  Messrs.  Kerr  &  Barrie, 
writers,  Glasgow).  The  business  will  be  carried  on  at  196  St.  Vincent 
Street  vmder  the  name  of  Poole  Watson  &  MacReachan. 


Association  of  Burgh  Officials  in  Scotland. — The  annual  general 
meeting  of  the  Burgh  Officials  Association  was  held  in  the  Religious 
Institution  Rooms,  Glasgow,  on  Wednesday,  14th  June — Mr.  Wilson, 
town-clerk,  Falkirk  (in  the  absence  of  Mr.  J.  M.  Taylor,  the  president),  in 
the  chair.  The  following  office-bearers  were  elected  for  next  year,  viz.  :— 
Honorary  president.  Sir  J.  D.  Marwick ;  president,  Mr.  J.  M.  Taylor ; 
vice-presidents,  Messrs.  James  Wilson,  Falkirk,  A.  G.  Young,  Ayr,  and 
James  Glen,  Gourock ;  secretary  and  treasurer,  Mr.  Donaldson,  Partick. 
The  following  Committee  were  appointed  for  the  year,  viz. : — The 
above  office-bearers,  and  Messrs.  Dickie,  Irvine;  Campbell,  Saltcoats; 
Bums,  Motherwell ;  Hepburn,  Clydebank ;  Heron,  Renfrew;  and  Patrick, 
Rirkintilloch ;  and  Captain  Hamilton,  Govan.  The  Treasurer's  accounts 
for  the  year  ended  31st  May,  showing  a  balance  on  hand  of  £53  2s.  lOd., 
were  submitted  and  approved  of.  It  was  suggested  to  the  Committee  to 
hold  one  of  the  general  meetings  of  the  Association  in  Edinburgh) 
probably  about  the  beginning  of  October. 


Digitized  by  LjOOQIC 


THE 

SCOTTISH   LAW    REVIEW. 

Vol.  IX.  AUGUST,  1893.  No.  104. 

ENGLISH  FICTION  AND  SCOTTISH  LAW. 
This  is  an  age  of  realism.  "An  otherwise  bald  and  incredible 
"narrative"  must  have  an  air  of  verisimilitude  thrown  around  it 
by  the  amplification  of  details  in  strict  keeping  with  the  manners 
and  customs  of  the  age  and  place  of  the  tale  that  is  being  told,  or 
the  modem  novel  reader  will  have  none  of  it.  The  day  has  gone 
past  when  Macbeth  might  rave  in  a  full-bottomed  wig,  and  Julius 
Cadsar  strut  the  stage  decked  in  a  cocked  hat  and  feathers.  We 
will  have  nothing  but  solid  masonry  for  Juliet's  balcony;  and 
"built  trees,"  with  real  leaves,  must  flourish  in  the  forest  of 
^den.  And  so  it  is  interesting  to  read,  in  the  innocent  childlike 
confidences  which  now  and  then  modern  writers  of  fiction  are 
induced  to  pour  into  the  ears  of  a  sympathetic  public,  of  the  art 
and  pains  and  labour  that  they  have  undertaken — or  that  they 
say  they  have  undertaken — in  order  that  the  incidents  which 
they  describe  and  the  characters  whom  they  pourtray  may  be 
surrounded  by  an  accurate  and  realistic  environment.  One 
author  dons  the  costume  of  a  diver  and  searches  out  the  secrets 
of  the  "caverns  deep  of  the  ocean  cold,"  or  "gleams  glorious"  in 
the  flashing  helmet  of  an  amateur  fireman,  as  he  holds  on  for 
dear  life  to  the  engine  which  gallops  with  a  whirl  and  rush  and 
roar  through  the  crowded  streets  of  the  metropolis;  another 
buries  himself  in  the  mysterious  secrecy  of  the  court  history  of 
Louis  XIV.  of  France,  or  the  rebellion  of  the  Duke  of  Monmouth, 
and  comes  to  the  top  again  with  a  bran  new  historical  novel  in 
his  head;  another  masquerades  as  a  super  at  a  provincial  theatre, 
or  a  nigger  at  a  racecourse, — one  and  all  with  the  end  and  aim  of 
attaining  accuracy,  realism,  and  truth. 

Now,  this  is  all  very  interesting  and  delightful,  and  in 
ninety-nine  cases  out  of  a  hundred  may  be  absolutely  correct. 
Knowing  nothing  of  the  other  ninety-nine,  and  being  slightly 
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acquainted  with  the  hundredth,  however,  we  cannot  but  observe 
that  the  one  subject  which  the  modem  story-writer  seems  either 
utterly  incapable  of  mastering,  or  which  he  does  not  consider 
worth  while  to  bother  about,  is  the  ordinary  and  elementary 
rules  which  govern  Scottish  legal  procedure.  Hawley  Smart's 
knowledge  of  the  turf  may  be  marvellous — ^we  know  nothing 
about  it,  so  cannot  tell.  Jules  Yeme,  who  is  as  chockfuU  of 
science  as  ever  was  Sol  Gills,  may  be  always  as  accurate  as  he  is 
certainly  astonishing — we  don't  profess  to  be  scientific  enough  to 
criticise;  Conan  Doyle's  medical  knowledge  may  be  infallible — 
let  doctors  judge;  but  "you  will  allow  me  to  know  something 
"about  butter,"  as  Mr.  Perkyn  Middlewick  says  in  the  play;  and 
certainly  the  knowledge  of  Scots  Law  displayed  by  the  average 
fictionist  of  to-day  is  "Dosset,  sir,  hinferior  Dosset!" 

Of  course,  everyone  remembers  the  amusing  description  given 
by  Mr.  Jerome  K.  Jerome  of  "Stage  Law,"  the  principal  points  of 
which  seem  to  be  that  "if  a  man  dies  and  leaves  a  will,  then  his 
"property  goes  to  whoever  can  get  possession  of  that  will,"  and 
that  "the  accidental  loss  of  the  three-and-sixpenny  copy  of  a 
"marriage  certificate  annuls  the  marriage."  That  sounds  like  a 
burlesque;  but,  as  any  frequenter  of  Adelphi  melodrama  can  tell 
you,  it  is  by  no  means  overdrawn.  As  ludicrous  and  grotesque 
are  some  of  the  peculiarities  of  the  law  of  Scotland  as  set 
forth  and  defined  in  the  novel  of  England.  With  these, 
however,  it  is  not  our  intention  here  to  deal.  It  is  not  the 
novelist's  conception  of  the  law  but  his  description  of  Scot- 
tish trials  that  we  seek  here  to  criticise.  Trials  for  murder, 
unjust  verdicts,  improper  sentences,  sudden  revulsions  of  popular 
feeling,  and  discomfiture  of  villainous  plotters  and  their  friends 
and  relations  are  part  of  the  ordinary  stock-in-trade  of  the 
sensation  novelist.  But  fearful  and  wonderful  indeed  are  the 
actors  in  those  solemn  scenes,  and  unprecedented  are  the  evolu- 
tions which  they  are  made  to  perform.  We  have  judges  "  of  the 
"  old  school,"  whatever  that  may  mean,  who  are  "  stem  as  fate," 
and  who  seem  also  to  resemble  Necessity  in  so  far  as  they 
evidently  "know  no  law."  We  have  counsel  who  continually 
and  habitually  transgress  the  ordinary  unwritten  etiquette  of  the 
bar,  to  say  nothing  of  gentlemanly  feeling  or  even  common 
humanity.  We  have  impossible  witnesses  who  insist  upon 
volunteering  irrelevant  testimony  at  incompetent  junctures. 
These  are  but  a  few  of  the  typical  characters  that  adorn  a  trial 
for  murder  in  a  Scottish  Court  of  Justice  as  seen  through  the 
3pectacles  of  an  English  writer  of  fiction. 

One  gentleman,  for  instance — or  shall  we  say  lady? — who 
writes  a  book  called  "  Clement  Ker,"  under  the  name  of  "  Qeorge 
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"  Fleming,"  introduces  us  to  a  functionary  hitherto  undiscovered 
in  this  country,  namely,  a  Scottish  coroner,  who  presides  in  the 
burgh  of  Galashiels!  This  interesting  and  unique  individual  holds 
an  inquest,  examines  witnesses  before  a  jury,  and  compliments 
them  in  the  most  approved  manner;  and  a  paragraph  appears  the 
next  day  in  a  local  paper  alluding  to  the  proceedings  as  though 
they  were  of  everyday  occurrence.  And  yet  one  supposes  that  the 
author  must  have  spent  a  few  days  in  Scotland  before  choosing 
it  as  the  scene  of  a  long  and  intei'esting  story.  Is  it  impertinent 
to  suggest  that  this  woful  display  of  ignorance  must  betray 
either  the  most  consummate  laziness,  or — ^what  we  should  cer- 
tainly be  loath  to  lay  to  the  charge  of  this  novelist — ^the  most 
impenetrable  stupidity?  Either  he  is  so  stupid  that  he  does 
not  comprehend  that  Scotland  is  not  England,  and  that  in  this 
country  there  are  neither  coroners  nor  coroners'  juries ;  or  he  is 
so  lazy  that  he  did  not  take  the  trouble  to  inquire. 

Then  Mrs.  J.  H.  Riddell,  in  an  otherwise  excellent  story 
entitled  "  A  Lif e  s  Assize,"  breaks  down  in  her  description  of  a 
trial  for  murder.  In  order  to  throw  around  it  an  air  of  reality, 
she  imagines  its  taking  place  in  the  Circuit  Court  of  Dumfriea 
She  has  evidently  been  inside  the  building,  which  she  describes 
with  point  and  accuracy,  and  in  all  probability  has  heard  a  trial 
being  conducted  there.  One  thing  that  seems  to  have  struck  her 
forcibly  is  the  solemnity  of  the  words  of  the  Scottish  oath.  She 
dwells  on  this.  She  quotes  the  words,  not  once,  but  several  times. 
She  points  out  how  strongly  and  strangely  they  must  aflfect  one 
who  has  previously  been  accustomed  only  to  the  undertoned 
chatter  of  the  English  clerk  of  Court  and  the  subsequent  per- 
functory kissing  of  the  book.  And  the  words  that  she  quotes 
with  such  approval  are  not,  and  never  were,  pcuii  of  the  Scottish 
oath  at  all  1 

Mr.  Wilkie  Collins,  in  a  novel  entitled  "  The  Law  and  the 
"  Lady,"  written  for  the  purpose  of  condemning  the  verdict  of 
"  Not  Proven,"  has  occasion  to  describe  a  poisoning  trial  in  the 
High  Court  of  Justiciary  from  beginning  to  end.  It  must  be 
confessed  that  he  has  succeeded  admirably  in  giving  an  air  of 
quasi-reality  to  the  scene.  Be  it  observed,  however,  that  he 
professes  merely  to  give  a  resv/rn^  of  a  printed  report  of  the  trial; 
and  from  the  internal  evidence  one  would  be  inclined  to  say  that 
he  has  got  hold  of  the  Madeline  Smith  and  Pritchard  trials,  and 
concocted  his  account  by  skilfully  combining  the  two.  Be  that 
as  it  may,  the  work  is  done  in  a  manner  which  is  a  model  for 
imitation,  and — but  for  such  subtle  errors  as  making  the  Lord 
Advocate  call  the  Dean  of  Faculty  his  "  learned  Wother,'*  and  the 
description  of  the  prisoner  as  standing  at  the  bar  during  the 
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speeches  of  counsel — might  have  been  written  by  one  who  was 
intimately  acquainted  with  the  ways  of  our  Courts. 

But  alas  for  our  modem  realism,  and  our  infinite  capacity 
for  taking  pains!  The  most  modem  description  of  a  Scottish 
murder  trial  in  fiction  is,  far  and  away,  the  most  incorrect.  It 
is  published  in  this  year's  summer  number  of  the  Graphic,  is 
written  by  Mr.  Archibald  Forbes,  and  is  entitled  "Our  Parish 
"Murderer."  As  a  story  it  is  excellent;  but,  oh,  the  "hinferior 
*'Dosset"  of  the  trial  scene!  It  is  irritating  even  to  think  of  the 
absolutely  grotesque  number  of  easily  preventible  errors  that 
.  crowd  that  column  and  a  half.  An  Dr.  Johnson  said  of  someone, 
"Such  an  amount  of  stupidity  is  not  in  nature.  He  must  have 
"taken  pains  to  be  as  stupid  as  he  is."  The  mistakes  are  not 
with  regard  to  any  curious,  occult,  mysterious  methods  of  Scottish 
forensic  practice.  They  lie  on  the  surface.  Any  second-year 
student,  any  apprentice  in  the  o&ce  of  a  procurator-fiscal,  could 
have  given  the  author  all  the  information  necessary  for  their 
correction,  but,  with  easy  assurance  and  indifference,  he  goes  on 
gaily  piling  error  on  error  and  blunder  on  blunder  as  though  he 
revelled  in  it,  till  at  last  the  whole  illusion  is  destroyed  and  one 
can  only  cast  aside  the  paper  in  despair. 

Let  us,  "more  in  sorrow  than  in  anger,"  pick  out  a  few  of 
these  gems.     In  the  course  of  the  tale,  a  man  Morgan  is  repre- 
sented as  having  committed  a  murder  in  a  village  in  the  north  of 
.  Scotland,  and  as  having  been  apprehended  by  the  police.     The 
story  goes  on — "A  smart  young  local  solicitor  volunteered  to 
"undertake  his  defence;    and,   under  his  advice,  the  prisoner 
"declined  the  offer  made  to  him  by  the  procurator-fiscal  that  he 
"should,  in  Scottish  legal  phraseology,  *emit  a  declaration,'  in 
"other  words,  make  a  statement  on  his  own   behalf."      Well, 
where  are  we  to  begin?     We  defy  even  the  most  painstaking  and 
persevering  modem  realist  to  cram  into  the  same  number,  of  lines 
a  greater  number  of   obvious  and    extraordinary  errors   on  a 
subject  so  elementary   as  the  law  with  regard  to  a  prisoner's 
declaration.     In  the  first  place,  a  declaration  is  Tiot  a  statement 
made  by  a  prisoner  '*on  his  own  behalf."    The  first  thing  that  is 
impressed  upon  him  when  brought  before  a  magistrate  is  that  his 
declaration,  if  he  chooses  to  make  one,  may  be  used  against  him 
at  his  trial.     That  is  in  the  option  of  the  public  prosecutor;  but 
under  no  circumstances  whatever  C€tn  the  declaration  be  used  on 
behalf  of  the  prisoner.     In  the  second  place,  the  procurator-fiscal 
has  not,  and  never  had,  the  option  of  making  "an  offer"  to  a 
prisoner  to  emit  a  declaration.     He  is  bound  by  law,  in  the  case 
of  serious  crime,  to  carry  the  prisoner  at  once  before  a  magisti*ate 
for  that  purpose,  without  any  communication  with  him  whatever. 
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Once  there,  it  is  trae,  the  accused  may  either  speak  or  hold  his 
tongue  as  he  pleases.  Whatever  he  may  say  is  taken  down  in 
writing,  signed  by  himself  and  the  magistrate,  and,  as  already 
explained,  may  be  used  for  the  prosecution  at  the  trial;  but  the 
procurator-fiscal  has  no  power  to  make  any  offer  of  any  kind 
whatever.  His  duty  with  regard  to  the  declaration  is  purely 
administrative  and  compulsory.  In  the  third  place,  forty  years 
ago — which  is  the  time  at  which  the  incidents  of  the  tale  are 
supposed  to  happen — and  right  on  until  the  year  1887,  the 
prisoner  had  no  opportunity  of  seeing  anyone  until  after  the 
declaration  was  emitted.  He  could  consult  with  neither  relation, 
friend,  nor  agent;  so  that  no  solicitor,  however  "smcuii,"  "young,*' 
or  "local "  he  may  have  been,  could  possibly  have  given  Morgan 
the  advice  which  he  is  here  said  to  have  received. 

All  this  is  elementary,  and  one  almost  apologises  for  printing 
it  in  a  Scottish  periodical;  but,  by  way  of  incongruity  and 
absurdity,  it  is  only  a  prelude  to  what  follows.  For  instance,  we 
are  told  that  the  prisoner  was  brought  into  the  dock  "between 
"two  prison  warders,"  and  that  "the  prosecution  by  the  Crown 
"was  conducted  by  the  senior  Advocate  Depute."  Now,  jprison 
warders  do  not  accompany  prisoners  into  the  dock  in  Scots 
Courts  of  Justice.  Any  respectable  policeman  could  have  given 
the  author  that  information.  And  by  no  chance  does  it  ever 
happen  that  the  senior  Advocate  Depute  goes  on  circuit  to 
prosecute.  Of  the  four  Advocates  Depute  the  three  juniors  take 
the  three  circuits — north,  west,  and  south — in  rotation;  but  the 
senior  Advocate  Depute  has  charge  of  the  counties  around  the 
metropolis.  As  the  Christy  Minstrels  never  leave  London,  so  the 
senior  Advocate  Depute  prosecutes  only  in  the  High  Court  of 
Justiciary  in  Edinburgh. 

What  need  is  there  to  go  further?  "The  counsel  for  the 
"  Crown  briefly  and  temperately  opened  the  case  for  the  prose- 
"  cution."  He  opened  it  neither  briefly  nor  temperately,  for  the 
simple  reason  that,  unless  he  and  the  judge  were  either  drunk  or 
mad,  he  did  not  open  it  at  all.  Except  in  trials  for  high  treason, 
where  the  law  of  England  prevails  here  with  all  its  forms  and 
ceremonies,  there  is  no  opening  speech  to  the  jury,  either  on 
behalf  of  the  Crown  or  of  the  prisoner.  In  nine  cases  out  of  ten, 
on  circuit — in  trials  for  robbery,  theft,  and  so  on — the  Advocate 
Depute  does  not  address  the  jury  at  all.  The  normal  order  of 
procedure,  which  even  a  realistic  novelist  might  succeed  in 
mastering  if  he  applied  himself  very  hard  to  the  task,  is  (1) 
evidence  for  the  Crown ;  (2)  evidence  for  the  defence,  or,  as  the 
records  of  Court  call  it,  evidence  in  exculpation ;  (3)  speech  for 
the  Crown  if  counsel  thinks  it  necessary;  (4)  speech  for  the 
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defence  by  the  prisoner's  counsel,  who  is  always  entitled  to  the 
last  word ;  and  then  follows  the  summing  up  of  the  presiding 

At  this  marvellous  trial,  however,  the  counsel  for  the  prisoner 
was  not  to  be  outdone  in  incompetency  by  the  Advocate  Depute, 
so  he  too  made  an  opening  speech  at  the  conclusion  of  the 
evidence  for  the  prosecution.  It  must  have  been  quite  a  little 
holiday  to  that  dear  old  gentleman,  "  the  judge  of  the  stem  old 
"  school  on  the  bench,"  to  have  this  variety  entertainment,  this 
smoking  concert  trial  in  a  dream,  to  break  the  monotony  of  the 
ordinary  routine  of  judicial  business.  One  can  picture  him  so 
petrified  with  astonishment  at  the  whole  proceedings  that  he 
must  have  become  as  dumb  as  old  John  Willet  when  the  rioters 
burst  into  the  "Maypole,"  flooded  the  floors  with  whisky,  and 
beat  the  boiler  into  an  unrecognisable  and  unearthly  looking 
mass  of  metal.  He  must  have  sat  and  stared.  He  can  really 
never  have  "hauled  his  wind"  to  interrupt  until  this  young 
advocate — "who  later  rose  to  a  high  eminence"! — had  put  the 
finishing  touches  on  the  day's  irregularities  by  producing  in 
evidence  documents,  and  calling  witnesses,  of  which  and  of  whom 
absolutely  no  notice  had  apparently  been  given  to  the  other  side, 
and  by  these  means  proving  that  one  of  the  witnesses  for  the 
Crown  was  in  reality  the  prisoner's  own  wife. 

Be  it  observed)  this  "  young  advocate  "  was  well  aware  of  this 
fact  all  the  time !  He  had  this  trump  card  up  his  sleeve !  And 
in  the  knowledge  that  the  woman  was  the  wife  of  the  prisoner, 
he  allowed  her  to  be  examined  against  him  without  giving  notice 
of,  or  stating  to  the  Court,  this  fatal  objection.  After  that,  one 
can  easily  understand  the  "  high  eminence  "  to  which  this  promis- 
ing youth  rose  in  consequence  of  his  conduct  of  the  defence  in 
this  case.  It  must  have  been  that  he  was  suspended  from  the 
practice  of  the  profession  of  an  advocate  for  the  rest  of  his 
natural  life.  Such  a  genius  was  really  too  great  an  ornament  to 
be  tolerated  by  the  members  of  a  self-respecting  bar. 

No ;  with  sorrow  be  it  confessed,  knowledge  of  procedure  in 
Scottish  Courts  of  Justice  is  not  one  of  the  strong  points  of  the 
modern  English  story-teller.  That  they  know  all  about  science, 
art,  medicine,  Scotland  Yard,  Henley  Regatta,  Russian  Nihilism, 
and  mediaeval  chivalry,  we  take  for  granted.  We  are  not  experts 
in  these  matters,  and  can  only  sympathise  with  the  writers  when 
they  pi-attle  in  their  little  autobiographical  notices — so  free  from 
affectation  and  self-importance— of  the  labour  they  have  under- 
gone in  getting  up  these  intricate  subjects.  But  when  one 
remembers  the  manner  in  which  these  English  fictionists  treat 
Scots  law,  one  trembles  to  consult  those  who  are  really  learned 
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in  other  matters  as  to  the  quality  of  the  rest  of  the  butter  they 
turn  out  On  the  one  hand,  it  may  be  prime,  fresh,  and  of  the 
first  quality ;  on  the  other  hand,  it  may  be — let  us  hope  it  is  not 
— that,  as  in  Scottish  legal  procedure,  so  in  science,  art,  medicine, 
Scotland  Ywd,  and  all  the  rest  of  it,  it  is  very  poor  stuff — 
"Dosset,  sir,  hinferior  Dosset !"  W.  D.  L. 


A  POINT  IN  INTESTATE  MOVEABLE  SUCCESSION. 
Section  1  of  the  Intestate  Moveable  Succession  Act,  1855, 
provides — "  The  issue  of  a  predeceasing  next  of  kin  shaU  come 
"  in  the  place  of  their  parent  in  the  succession  to  an  intestate, 
" — In  all  cases  of  intestate  moveable  succession  in  Scotland 
"  accruing  after  the  passing  of  this  Act,  where  any  person  who, 
*'  had  he  survived  the  intestate,  would  have  been  among  his  next 
"  of  kin,  shall  have  predeceased  such  intestate,  the  lawful  child  or 
''  children  of  such  person  so  predeceasing  shall  come  in  the  place 
"of  such  person,  and  the  issue  of  any  such  child  or  children, 
"or  of  any  descendant  of  such  child  or  children  who  may  in 
"  like  manner  have  predeceased  the  intestate,  shall  come  in  the 
"  place  of  his  or  their  parent  predeceasing,  and  shall  respectively 
''  have  right  to  the  share  of  the  moveable  estate  of  the  intestate 
"  to  which  the  parent  of  such  child  or  children  or  of  such  issue, 
"if  he  had  survived  the  intestate,  would  have  been  entitled: 
"provided  always,  that  no  representation  shall  be  admitted 
"among   collaterals   after    brothers   and    sisters    descendants," 

&C. 

Acts  of  Parliament  are  not  notable  for  lucidity,  yet  the  above 
section  is  not  particularly  incomprehensible.  It  appears  to 
provide  for  the  children  of  a  predeceasing  brother  of  an  intestate 
person  succeeding  as  his  representatives  to  the  share  of  moveables 
which  the  brother  would  have  taken  had  he  survived  the 
intestate.  This,  however,  is  true  only  in  a  limited  sense, 
although  the  point  seems  sometimes  to  be  forgotten  by 
lawyers.  An  illustration  will  make  the  matter  clearer.  If  A. 
dies  intestate,  survived  by  B,  a  sister,  and  D,  F,  and  G,  children 
of  a  predeceasing  sister  C,  then  D,  F,  and  G  will  take  equally 
among  them  the  share  to  which  their  mother  would  have 
succeeded.  Thus,  if  B  gets  £3000,  C's  children  will  also  have 
£3000  to  divide  among  them.  If,  however,  both  B  and  C 
predecease  A,  and  B  leaves  one  child  Z,  while  C  as  above  leaves 
D,  F,  G,  then  Z  will  not  receive  £3000,  and  C  s  children  £3000 
among  them  ;  on  the  contrary,  the  whole  £6000  will  be  divided 
between  Z,  D,  F,  and  G  equally  ;  that  is  to  say,  the  division  will 
be  per  capita  and  not  per  stirpes.     This  does  not  seem  at  iRrst 
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sight  to  have  been  the  intention  of  the  Intestate  Moveable 
Succession  Act,  and  we  may  be  asked  what  authority  there  is 
for  denying  representation  in  the  case  we  have  just  stated.  The 
authority  is  the  case  of  Tv/mer  and  Others,  27th  November,  1869, 
8  Mac  222.  It  is  a  case  decided  by  the  First  Division  (Lord 
President  Inglis,  and  Lords  Deas,  Ardmillcoi,  and  Kinloch),  and 
the  circumstances  were  as  follows : — Miss  Agnes  Hamilton  died 
predeceased  by  three  sisters,  (1)  Mrs.  Eadie,  who  was  survived 
by  one  child,  a  daughter,  Mrs.  Turner;  (2)  Mrs,  Couper,  who  was 
survived  by  a  son  Robert  and  three  other  children;  and  (3)  Mrs. 
Macdonald,  who  was  survived  by  a  son  Thomas  and  seven  other 
children.  There  was  no  difficulty  as  to  heritable  property  left 
by  Miss  Agnes  Hamilton — Mrs.  Turner,  Robert  Couper,  and 
Thomas  Macdonald  shared  it  equally  as  heirs  portioners.  But  a 
question  arose  as  to  the  moveable  estate,  for  Mrs.  Turner  claimed 
one-third  of  it  as  representing  her  mother,  Mrs.  Eadie,  in  terms 
of  the  quoted  section  of  the  Act  of  1855.  On  the  other  hand, 
the  younger  children  of  Mrs.  Couper,  and  the  younger  children 
of  Mrs.  Macdonald,  "  as  Miss  Hamilton's  next  of  kin,"  claimed 
the  whole  residue  of  the  moveable  estate  to  the  exclusion  of  Mrs. 
Turner,  unless  she  collated  her  share  aa  heritage,  which  she 
refused  to  do.  Ultimately  a  special  case  waa  presented  with  the 
following  queries: — (1)  Whether  Mrs.  Turner,  although  one  of  the 
three  heirs  portioners  of  the  said  deceased  Agnes  Hamilton,  and 
taking  one-third  of  her  heritable  estate,  is  also  entitled,  as  one 
of  her  next  of  kin,  to  a  share  of  the  residue  of  her  moveable 
estate  ?  (2)  Whether,  in  the  event  of  her  being  so  found 
entitled,  she  has  right  to  one-third  part  of  the  moveable  estate, 
or  to  what  part  thereof  ?  Mrs.  Turner* s  counsel  were  Mr.  (Lord) 
Fraser  and  Mr.  Scott,  and  the  other  parties  were  represented  by 
Solicitor-General  (Lord)  Rutherfurd  Clark.  The  first  question 
was  answered  in  the  negative,  and  the  second  was  held  not  to 
arise  in  the  circumstances.  The  Lord  President  discussed  the 
applicability  of  the  1855  Act,  saying,  "  We  know  very  well  what 
"  was  the  mischief  intended  to  be  remedied  by  this  statute.  It 
''  was  to  take  away  the  hardship  which  arose  when,  of  several 
"persons  who  would  have  been  all  equally  next  of  kin  of  an 
"intestate,  one  or  more  had  predeceased  the  intestate,  leaving 
"  children.  The  hardship  there  is  quite  obvious,  because  there 
"  one  of  the  relations  as  near  to  the  intestate  as  any  other  has 
"  died  and  left  a  large  family,  it  may  be,  in  great  poverty,  and 
"  yet,  according  to  the  common  law,  they  could  take  no  part  of 
"  the  moveable  estate  of  the  intestate.  It  was  to  remove  that 
"  apparent  injustice  that  this  alteration  was  made  upon  one  of  the 
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"^  rales  of  the  common  law.     But  it  is  made  to  that  extent  and  no 

"furUier,  so  far  as  I^can  see.     In  short,  it  appears  to  me  that 

''the  statute  applies  only  to  the  case  where  there  are  certain 

"  persons  who,  at  the  death  of  the  testator,  stand  in  the,  relation 

''  of  next  of  kin,  and  another  person  or  persons  who  would  have 

"  stood  in  the  same  relation  with  them,  has  or  have  predeceased." 

Thus,  had  Mrs.  Eadie,  for  example,  survived,  the  children  of  her 

predeceasing  sisters  would  have  benefited  by  the  1855  Act  to 

the  extent  of  dividing  among  them  the  share  their  mother  might 

have  taken  had  she  lived ;  but  as  things  fell  out,  all  the  sisters 

being  dead,  the  contingency  which  the  Act  was  intended   to 

provide  for  did  not  arise,  for  what  the  Lord  President  called 

"the  corporation  of  next  of  kin"  was  perfect  in  thirteen  nephews 

and  nieces,  and  the  common  law  rules  of  division  applied.     Lord 

Deas  does  not  seem  to  have  been  quite  so  sure  that  the  1855  Act 

did  not  apply,  and  thought  there  was  a  good  deal  to  be  said 

for  a  construction  which  would  give  the  heirs  of  each  the  share 

of  his  mother,  but  he  was  not  prepared  to  differ  from  the  Lord 

President.     Lord  Ardmillan  and  Lord  Rinloch  had  no  doubts. 

The  latter  said,  "  We  are  always  hearing  it  said  that  the  statute 

"introduced    the    representation    of    heritage    into    moveable 

"succession.     But  the  statute  does  no  such  thing.     The  statute 

"provides  a  certain  remedy  for  a  certain  evil,  but  it  does  no 

''more  than  what  it  says  itself.      Miss  Agnes  Hamilton  dies 

"  leaving  next  of  kin.     She  leaves  thirteen  nephews  and  nieces, 

"  who  are  all  her  next  of  kin,  and  each  entitled  to  one-thirteenth 

"share  of  her  estate,  supposing  there  was  no  heritage.     Now, 

"  the  statute  says  that  where  any  person  who,  had  he  survived 

''the  intestate,  would  have  been  among  his  next  of  kin,  shall 

"  have  predeceased  such  intestate,  then  his  child  should  come  in 

"  his  place.     It  appears  to  me  very  clear  that  there  is  nobody 

"  who  is  or  haa  been  in  this  position.     The  next  of  kin  are,  one 

"  and  all  of  them,  alive,  and  each  entitled  to  his  or  her  thirteenth 

**  share.     If  a  nephew  or  niece  holding  the  same  place,  and  who 

"  had  been  amongst  this  next  of  kin,  had  predeceased,  leaving  a 

"  child,  the  statute  would  clearly  apply."     Otherwise  not.     "The 

"  object  is  to  change  Mrs.  Turner's  thirteenth  into  a  third  share. 

"  Now,  I  think  that  is  absolutely  alien  to  the  statute.     If  you 

"get  that  length,  there  is  no   diflBiculty   about  anything  else. 

"  This  lady  is  entitled  to  her  thirteenth  in  her  own  right ;  but  as 

"  she  takes  the  heritage  of  the  deceased,  which  she  takes  in  her 

"  own  right  too,  she  cannot  claim  without  collating." 

Here  the  matter  ends.  The  point  has  never  been  before  the 
House  of  Lords.  It  is  probable  that  there  are  many  lawyers 
iriio  share  Lord  Deas'  doubts ;  and  although  the  case  is  a  leading 
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one,  that  it  is  frequently  forgotten  in  practice  we  believe  to  be 
perfectly  true.  Perhaps,  therefore,  it  is  not  unfitting  to  remind 
those  who  do  not  profess  to  Cfiury  in  their  memories  the  35,000 
Scotch  decisions  which  Professor  Goudie  thinks  should  be  codified, 
how  the  law  stands. 


SECURITIES  OVER  MOVEABLES. 
The  law  of  Scotland  in  regard  to  securities  over  moveables  has 
for  some  time  past  rested  on  a  shadowy  and  vague  basis.  The 
authorities  have  not  been  uniform,  nor  have  the  dicta  of  our 
judges  on  the  subject  been  unequivocal.  The  recent  decision  of 
the  Second  Division  of  the  Court  of  Session  in  the  case  of 
Patli8on*8  Trustee  v  Liston,  7th  June,  1893,  30  S.L.R  690, 
although  in  strict  conformity  with  the  recognised  principles 
of  Scots  law,  seems  anomalous  and  absurd  when  viewed  from 
the  utilitarian  standpoint  which  finds  favour  in  the  commercial 
world  of  the  present  day.  If  business  is  to  be  carried  on 
by  men  of  common  sense  in  an  ordinary  and  intelligent  manner, 
free  from  the  restrictions  of  technical  interpretations,  which  no 
doubt  are  logically  accurate,  but  which  nevertheless  are  frequently 
retrogressive,  it  is  high  time  that  legislation  was  introduced  to 
protect  the  rights  of  purchasers  of  corporeal  moveables,  as  well 
as  of  pledgees  and  lenders  with  corporeal  security.  The  res  gestce 
in  the  case  above  quoted  were  as  follows: — Pattison  on  25th 
June,  1890,  received  as  a  loan  from  Liston  the  sum  of  £250,  in 
return  for  which  he  granted  to  Liston  a  probative  assignation 
by  which  he  sold,  assigned,  conveyed,  and  made  over  to  Liston 
the  whole  household  furniture,  plenishing,  and  efiects  ...  of 
whatever  nature  or  description  in  his  dwelling-house.  No.  2 
Chester  Street,  Edinburgh.  The  assignation  concluded  with 
these  words:  "and  I  have  herewith  delivered  up  to  the  said 
"  George  Liston  the  said  household  furniture  and  effects  with  the 
"  keys  of  the  said  dwelling-house."  A  probative  back  letter  of 
even  date  was  signed  by  both  parties  stating  that,  though  the 
assignation  was  ex  facie  absolute,  it  was  truly  in  security  of  the 
advance  of  £250  which  was  contained  in  a  promissory  note 
granted  of  the  same  date  and  payable  in  June,  1891.  It  was 
further  declared  in  the  back  letter  that  in  the  event  of  the  said 
advance  not  being  repaid  on  or  before  1st  July,  1891,  Liston 
should  be  entitled  to  sell  and  dispose  of  the  said  furniture 
and  effects  in  whole  or  in  part.  The  keys  at  this  time  were  in 
the  hands  of  Liston  as  house  agent.  After  the  assignation  the 
house  was  occupied  by  Pattison  and  his  family  for  a  short  time. 
It  was  thereafter  let  furnished  to  other  parties  at  periodic 
intervals,  and  the  keys  were  always  handed  back  to  Liston. 
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The  advance  was  not  repaid  on  Ist  July,  1891,  and  Liston  had 
accordingly  full  power  of  sale  in  terms  of  the  back  letter.  The 
Court  held  that  no  effectual  security  had  been  constituted  over 
the  furniture  and  effects  in  favour  of  liston,  and  that  they 
formed  part  of  Pattison's  estate  at  the  date  of  his  sequestration. 
Lord  Young,  in  an  able  opinion,  dissented  from  the  majority. 
Lord  Rutherf  urd  Clark  stated  that  he  had  much  difficulty  in  agree- 
ing with  the  majority.  Had  he  agreed  with  Lord  Young,  the 
Division  would  have  been  equally  divided.  It  is  quite  evident 
therefore  that  hitherto  a  diversity  of  opinion  on  the  subject  must 
have  prevailed  among  lawyers  generally,  and  it  is  not  too  much 
to  suppose  that  at  the  date  of  the  decision  there  would  be 
nnmerous  lenders  in  a  similar  position  to  that  of  Liston.  It 
cannot  be  denied  that  it  is  a  case  of  great  hardship.  The  money 
was  advanced  bona  fide  by  Liston  on  the  clear  understanding 
that  his  security  was  valid  and  effectual  against  all  parties.  It 
was  not  affected  by  the  bankruptcy  statutes,  and  Pattison  knew 
that  he  had  given  up  all  right  to  the  Gu*ticles  on  the  expiry  of 
the  stipulated  time  for  repayment. 

What  chiefly  influenced  the  Court  in  Pattinmi's  case  was  that 
the  transaction  was  more  of  the  nature  of  loan  than  of  sale, 
although  the  assignation  distinctly  stated  that  the  effects  had 
been  sold.  This,  however,  was  negatived  by  the  back  letter,  and 
the  want  of  actual  and  real  delivery.  As  has  alrectdy  been 
pointed  out,  Liston  had  the  power  of  sale  if  the  advance  was  not 
refunded  by  a  certain  time ;  it  was  not  so  refunded ;  and  it  is 
open  to  argument  whether  the  utility  of  the  back  letter  was  not 
at  an  end  on  the  expiry  of  the  stipulated  time  for  repayment. 

Now,  in  regard  to  corporeal  moveables,  it  is  well  known 
that  they  can  as  a  general  rule  be  conveyed  by  parole  agree- 
ment followed  by  delivery.  The  «t7ie  qua  non  is  delivery; 
but  in  the  case  of  a  formal  probative  assignation  stating 
clearly  and  distinctly  that  delivery  has  been  granted,  one 
would  think  that,  for  all  practical  purposes,  the  execution 
of  such  a  document  would  be  sufficient  to  transfer  the  owner- 
ship from  the  seller  to  the  purchaser;  yet  the  result  of  the 
various  decisions  is  that  an  assignation  without  real  and  actual 
delivery  is  not  worth  the  paper  on  which  it  is  written.  Why 
should  this  be  so  ?  Why  should  a  probative  document  stating 
that  delivery  had  been  granted  not  receive  effect  ?  Actual  pos- 
session no  doubt  presumes  property,  agreeable  to  the  maxim 
in  pari  casu  potior  eat  conditio  possidentis ;  but  the  presump- 
tion may  be  redargued,  and  proof  may  be  led  to  prove  the 
contrary.  In  many  cases  where  a  distinct  and  clear  sale  has 
taken  place,  delivery  of  the  effects  is  not  desired  at  the  time ; 
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the  purchaser  may  have  no  convenient  place  in  which  to  store 
them,  or  he  may  have  other  equally  good  reasons  for  not  wishing 
actual  delivery.  The.  first  section  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  was  no  doubt  introduced  to  protect  purchasers, 
but  its  operation  has  to  a  large  extent  been  rendered  nugatory. 
The  terms  of  the  section  are  well  known  to  all  lawyers.  It 
states,  "  From  and  after  the  passing  of  this  Act,  where  goods 
"  have  been  sold,  but  the  same  have  not  been  delivered  to  the 
"  purchaser,  and  have  been  allowed  to  remain  in  the  custody  of 
"  the  seller,  it  shall  not  be  competent  for  any  creditor  of  the 
''seller,  after  the  date  of  such  sale,  to  attach  such  goods  as 
"belonging  to  the  seller  by  any  diligence  or  process  of  law, 
''including  sequestration,  to  the  effect  of  preventing  the 
"  purchaser  or  others  in  his  right  from  enforcing  delivery 
"of  the  same;  and  the  right  of  the  purchaser  to  demand 
"  delivery  of  such  goods  shall,  from  and  after  the  date  of  such 
"sale,  be  attachable  by  or  transferable  to  the  creditors  of  the 
"purchaser."  The  words  of  the  section  seem  clear  and  un- 
ambiguous, but  the  Court  has  interpreted  them  only  to  apply  to 
recent  sales,  and  not  to  cases  where  the  seller  has  enjoyed  the 
use  of  the  goods  for  an  indefinite  period.  The  reason  for  this 
interpretation  is  difiicult  to  understand.  If  the  sale  has  ipso 
facto  been  completed,  a  purchaser  can  surely  exercise  an  un- 
restrained use  of  what  is  his  own.  In  order  to  meet  all 
objections,  it  would  seem  to  be  necessary  for  the  purchaser  to 
remove  the  effects  to  his  own  dwelling-house  so  as  to  complete 
the  delivery,  and  afterwards  cart  them  back  to  the  seller. 

Enough  has  been  said  to  show  that  radical  changes  are 
required,  and  the  question  to  be  considered  is,  what  remedy  or 
alteration  in  the  law  should  be  demanded  from  the  Legislature  ? 
In  his  lectures  on  mercantile  law.  Sheriff  Vary  Campbell 
suggests  that  public  notice  of  the  sale  should  be  given  by 
a  system  of  registration,  such  as  has  been  established  in  England 
for  bills  of  sale.  Kegistration  of  the  assignation  or  deed  of 
sale  seems  a  simple  and  satisfactory  solution  of  the  difficulty ; 
but,  failing  registration,  the  writer  would  suggest  that  a 
form  of  symbolical  delivery  should  be  accepted.  By  this,  it  is 
not  meant  to  take  a  retrograde  step,  and  adopt  the  somewhat 
cumbrous  mode  of  giving  infef tment  in  land  as  in  ancient  feudal 
times.  A  simpler  method  would  suffice.  A  deed  of  sale  and  rela- 
tive inventory  and  valuation  could  be  signed  by  both  the  parties. 
The  deed  could  state  that  delivery  of  the  effects  had  been  granted 
to  the  purchaser  by  the  seller  handing  to  him  one  of  the  articles 
referred  to  and  numbered  in  the  inventory.  The  article  could 
have  a  label  attached,  containing  the  number  of  the  article  in 
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the  inventory,  and  signed  by  both  parties,  and  the  possession  of 
it,  as  well  as  the  deed  and  inventory,  should  be  conclusive 
evidence  of  the  property  having  passed.  • 

There  may  be  other  and  better  proposals  for  effectuating  a 
reform  so  much  desired  in  the  law  relating  to  corporeal 
moveables,  but  the  writer's  object  will  be  attained  if  he  arouses 
controversy  on  the  subject*  A.  W.  F. 


PARTNERSHIP  IN   CRIMR 
Reference  has  often  been  made  to  a  suit  (real  or  imaginary)  at 
the  instance  of  a  highwayman  against  his  partner  in  business  to 
recover  a  share  of  profits.     The  doubt,  frequently  expressed,  as 
to  whether  such  an  action  was  ever  brought  into  Court  has  now 
been  set  at  rest  by  Sir  Frederick  Pollock  and  Mr.  Hubert  Hall 
of  the  Record  Office.     Hitherto  the  authenticity  of  the  story  has 
rested  on  the  report  contained  in  the  European  Magazine  for 
May,  1787,  vol.   i.  360,  which,  under  the  title  of  Everet  v. 
Williams,  is  quoted  at  length  by  W.  D.  Evans  in  the  Appendix 
to  his  translation  of  Pothier  on  Obligations,  published  in  1806 
(vol.  ii  3).     We  are  told  by  Evans  that  Lord  Kenyon,  in  Ridley 
V.  Moore,-  1797  (Appendix  to  Clifford's  Report  of  Southwark 
Election),  referred  to  this  case  of  Everet  v.  Williams  as  an  actual 
one,  but  that  on  examining  the  [Record]  Office,  he  (Evans)  had 
not  found  it  supported,  and  had  therefore  treated  it  as  a  sup- 
posititious illustration  of  a  general  principle  applicable  to  illegal 
contracts.     Lindley,  in  his  work  on  Partnership  (5th  ed.,  p.  93), 
gives  a  short  report  of  the  case  abridged  from  Evans,  but  states 
"there  is  some  doubt  whether  it  actually  occurred.     Real  or 
"fictitious,  it  is,"  he  says,  "a  good   illustration   of  an   illegal 
"  partnership  of  the  class  in  question."    Pollock,  in  his  work  on 
CJontracta  (5th  ed.,  p.  263,  note),  refers  to  the  matter  thus :  "  Lord 
"Kenyon  once  said,  by  way  of  illustration  it  appears,  that  he 
"would  not  sit  to  take  an  account  between  two  robbers  on 
"  Hounslow  Heath.     May  not  the  legend  have  arisen  from  this  ? 
"  The  case  was  cited  with  apparent  gravity  by  Jessel,  M.R,  in 
"Sykes  v.  Beadon,  1879,  11  Ch.D.  170,  at  p.  195."    The  sugges- 
tion here  made  that  Lord  Kenyon  started  the  story  is  disproved 
by  the  dates,  for  Lord  Kenyon  spoke  in  1797,  while  the  Euro- 
pean Magazine  report  appeared  ten  years  earlier.     So  recently 
as  April  last  Sir  Frederick  Pollock  was  sceptical.    As  editor  of 
the  Law  Qaarierly  he  says,  "We  still  decline  to  believe  the 
"  story,  and  can  only  suppose  it  took  rise  from  some  otherwise 
"  forgotton  jest  or  hoax  in  an  equity  draftsman's  chambers." 
But  in  the  current  number  of  the  Law  Qaarterly  Sir  Frederick 
is  obliged  to  admit  that  "  truth  is  stranger  than  fiction."    The 
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dates  of  the  orders  following  on  the  bill  are  given  by  the 
European  Magazine  emd  by  Evans;  but  although  the  .search  of 
the  latter  in  the  Record  Office  did  not  result  in  the  discovery  of 
the  originals,  these  have  now  been  found  by  Mr.  Hall,  and  are 
substantially  in  the  terms  published  in  1787.  The  orders  being 
accurate,  it  is  no  more  than  a  fair  inference  that  the  terms  of  the 
bill  itself  are  those  given  by  the  European  Magazine,  For  the 
details  of  the-  case  we  must  refer  our  readers  to  Evans  as  above 
cited,  or  to  the  current  Law  Quarterly  Review  (vol.  xxxv.  197). 
The  following  brief  summary  will,  however,  be  of  some  interest: — 
It  appears  that  in  1725  one  Joseph  Everet,  of  the  parish  of 
St.  Jameses,  Clerkenwell,  sued  Joseph  Williams  in  the  equity  side 
of  the  Exchequer  Court.  The  bill  recites  an  oral  partnership 
between  the  defendant  and  the  plaintiff,  who  was  "skilled  in 
"  dealing  in  several  sorts  of  commodities,"  and  that  the  parties 
had  "  proceeded  jointly  in  the  said  dealings  with  good  success  on 
"  Hounslow  Heath,  Finchley,  Blackheath,  and  other  places," 
where  they  had  dealt  with  several  gentlemen  for  "divers 
"  watches,  rings,  swords,  canes,  hats,  cloaks,  horses,  bridles, 
"saddles,  and  other  things,"  which  were  had  for  little  or  no 
money  after  "  some  small  discourse  "  with  the  owners.  The  rest 
of  the  bill  is  in  the  ordinary  form  of  a  partnership  account,  the 
bill  itself  being  signed  by  one  Jonathan  Collins  as  counsel.  The 
Court  seems  to  have  considered  itself  the  victim,  along  with  the 
defendant,  of  a  practical  joke,  for  on  30th  October,  1725,  upon 
the  motion  of  the  defendant's  counsel,  the  matter  was  referred  to 
the  Deputy  Remembrancer  "  for  scandal  and  impertinence,"  with 
instructions  to  him  to  report  with  all  convenient  speed.  On 
13th  November,  1725,  the  bill  was  dismissed,  with  full  costs  to 
the  defendant.  But  the  matter  did  not  end  here.  On  29th 
November  it  was  ordered  "  that  a  messenger  or  tipstaff  of  this 
''  Court  do  forthwith  go  and  attach  the  bodies  of  Mr.  William 
'*  White  and  Mr.  William  Wreathock,  the  plaintiff's  solicitors, 
''  and  bring  them  into  Court  to  answer  the  contempt  of  this 
'•  Court."  In  the  end  White  and  Wreathock  were  each  fined 
£50,  and  committed  to  the  custody  of  the  Warden  of  the  Fleet 
until  their  fines  were  paid.  Collins,  the  plaintiff's  counsel,  was 
ordered  to  pay  the  defendant  such  costs  as  the  deputy  should 
tax.  The  defendant,  although  absolved  from  any  connection 
with  this  hoax,  does  not  appear  to  have  been  a  spotless  character, 
for,  according  to  the  European  Magazine,  he  was  hanged  at 
Maidstone  in  1727.  The  plaintiff  was  hanged  at  Tyburn  in 
1730 ;  while  Wreathock,  one  of  the  plaintiff's  solicitors,  was  in 
1735  convicted  of  robbing  Dr.  Lancaster,  but  was  reprieved  and 
transported. 
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€uxxtrA  lloties. 


"Faculty"  or  "Society." — Is  it  by  inadvertence  or  by 
design  that  the  Glasgow  Herald  and  the  Scots  Law  Times 
have  rechristened  the  Glasgow^  Faculty  of  Procurators  ?  In  the 
Officer  and  Lang  case  the  Faculty  is  called  "the  Society  of 
"  Glasgow  Procurators."  Opinions  may  differ  as  to  whether  the 
new  name  has  anything  beyond  novelty  to  recommend  it,  but  it 
may  be  pointed  out  that  it  is  in  contravention  of  the  Royal 
charter  of  1796,  which  bears  that  the  incorporation  "shall  be 
"  called  by  the  name  and  stile  of  the  Faculty  of  Procurators  in 
"Glasgow." 

The  Sale  of  Goods  Bill. — In  spite  of  the  pressure  of  party 
politics,  there  i^now  a  prospect  of  this  valuable  measure  being 
added  to  the  statute  book  before  the  close  of  the  present  session. 
It  has  passed  the  Lords  for  the  third  time,  and  is  in  the  course 
of  its  initial  venture  in  the  stormy  waters  of  the  Commons. 
Lord  Herschell,  who,  for  several  successive  years,  has  conducted 
the  Bill  through  the  Lords,  having  become  Lord  Chancellor,  the 
measure  is  now  practically  a  Government  one.  Hence  it  is  that, 
having  passed  the  second  reading  in  the  Commons,  it  has  been 
referred  to  a  select  committee  appointed  on  the  motion  of  the 
Government  whip.  This  committee  is  composed  of  six 
English  barristers,  an  Irish  solicitor,  a  Manchester  manufac- 
turer, and  a  Glasgow  merchant.  There  is  no  legal  representative 
of  Scotland  on  me  committee,  and  a  grave  responsibility  there- 
fore rests  upon  Mr.  Alexander  Cross  of  Glasgow,  who  is  the  sole 
representative  of  Scottish  interests.  It  is  true  that  Mr.  J. 
Shiress  Will,  Q.C.,  sits  for  a  Scotch  constituency,  feut  as  an 
Englisli  lawyer,  he  cannot  be  expected  to  enter  fiUly  into  the 
Scottish  aspect  of  the  question.  It  is  to  be  hoped  that  the 
Scottish  clauses,  some  of  which  were  criticised  in  our  pages  by 
Professor  Brown  of  Glasgow  (vol.  viii.  149),  will  be  carefully 
revised  by  the  select  committee,  and  that,  as  finally  adjusted, 
they  will  leave  nothing  to  be  afterwards  regretted.  It  must  be 
remembered  that,  so  far  as  England  is  concerned,  the  Bill  is 
mainly  a  reproduction  of  the  existing  law ;  but  that  in  the  case 
of  Scotland,  many  of  its  provisions  are  entirely  novel,  and  subvert 
the  principles  and  practice  which  for  centuries  have  ruled  our 
legal  decisions. 

Proxies  by  Telegraph. — It  is  a  novelty  to  find  a  meeting  in 
London  voting  upon  proxies  telegraphed  from  Australia.  Yet 
this  course  has  now  been  judicially  sanctioned  by  the  Court  of 
Appeal  in  Be  the  Englishy  Scottish,  and  Australian  CJiartered 
Bank,  13th  July,  1893.  These  proxies  were  necessary  to  obtain 
the  statutory  majority  requisite  to  support  a  scheme  of  recon- 
stniction,  and  time  did  not  permit  of  the  actual  proxies  being 
forwarded  to  England  for  use  at  the  meeting.  The  Act  provides 
that  the  meeting  ''shall  be  summoned  in  such  manner  as  the 
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Court  shall  direct,"  and  this  was  held  to  include  an  inherent 
ower  to  the  Court  to  say  how  the  meeting  should  be  held  and 
he  proxies  evidenced  and  produced.  "Die  merely  technical 
iew  of  the  question  has  b^en  dLscarded,  but  it  is  possible 
0  imagine  very  awkward  questions  arising  if  the  proxies  so 
elegraphed  should,  after  all,  prove  defective  on  some  legal 
;round.  

A  Handbook  of  Scottish  Parochial  Law  other  than  Eoclesi- 
ASTiCAi^.  By  William  George  Black,  Member  of  the  Faculty 
of  Procxuators,  Glasgow.  Edinburgh  :  William  Green  &  Sons. 
1893.  (8s.) 
In  this  volume  Mr.  Black  aims  at  providing  a  concise  hand- 
KX)k  of  the  law  relating  to  the  affairs  of  a  parish  other  than 
cclesiastical  affairs,  which  have  been  already  treated  in  his 
Parochial  Ecclesiastical  Law."  The  main  subjects  treated  of 
re  Education,  the  care  of  the  Poor,  and  the  assistance  given  to 
he  indigent  to  prosecute  cases  in  the  civil  Courts  by  the  aid  of 
he  poor  s  roll.  While  not  professing  to  give  a  full  and  exhaustive 
reatise,  the  author  succeeds  in  furnishing  a  concise  and  clear 
tatement  of  the  leading  provisions  of  the  law  applicable  to  the 
iifferent  branches  of  the  subject,  and  adds  some  references  to 
ther  sources  of  information,  which  might  with  advantage  have 
>een  extended.  By  all  in  any  way  charged  with  the  adminis- 
ering  of  the  Education  and  Poor  Law  Acte,  whether  as  members 
>f  School  and  Parochial  Boards  or  as  oflScials,  the  volume  will  be 
ound*  a  useful  and  reliable  handbook.  It  should  also  be  stated 
hat  a  chapter  is  added  dealing  with  a  subject  hitherto  untouched 
►y  writers  on  parish  law,  viz.,  the  relations  of  a  parish  to  the 
ounty  authority,  which  tne  passing  of  the  Local  Government 
Scotland)  Act,  1889,  has  brought  into  greater  prominence  than 
ormerly.  A  well-arranged  and  complete  table  of  contents  and 
;eneral  index  are  provided,  and  also  an  index  of  cases. 

The  Judicial  Practice  op  the  Colony  of  the  Cape  of  Good 
Hope  and  op  South  Africa  Generally,  with  practical 
forms.  By  C.  H.  Van  Zyl.  Capetown  and  Johannesbiii*g : 
J.  C.  Juta  &  Co.     1893.     (428.) 

The  author  of  this  treatise  is  an  attorney-at-law,  notary 
mblic,  and  conveyancer,  and  is  law  lecturer  at  the  South  African 
Jollege,  Capetown ;  the  publishers  are  South  African  also.  The 
^ork  is  dedicated  to  Sir  John  Henry  de  Villiers,  Chief  Justice 
f  the  Cape  Colony;  and  it  is  printed  in  London  by  Messrs. 
Villiam  Clowes  &  Son,  Limited. 

Mr.  Van  Zyl  was  induced  to  issue  in  book  form  notes  on  the 
►ractice  of  the  Courts  in  South  Africa  which  he  had  made  in 
he  course  of  his  professional  duties.  A  part  of  them  has  already 
ppeared  in  print,  but  in  a  shape  which  could  not  attain  so  large 
,  circulation  as  the  handsome  and  comprehensive  volume  before 
IS,  which,  having  been  carefully  revised,  bears  few  marks  of  its 
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ori^n.  The  want  of  it  was  felt,  as  the  Doteh  books  on  the 
subject  were  old  and  in  a  foreign  tongue,  and  of  coarse  they 
could  be  of  no  assistance  with  regard  to  the  variations  which 
the  British  occupation  and  other  circumstances  had  introduced 
into  South  Africa. 

Limited  as  the  title  is  to  practice,  the  author  has  not  confined 
himself  to  matters  forensic,  but  in  describing  remedies  he  has 
not  hesitated  to  include  in  his  exposition  so  much  of  the  sub- 
stantive law  as  helps  to  elucidate  his  subject.  This  is  the  case 
particularly  when  the  actions*  relative  to  the  contract  of  marriage 
are  being  considered,  and  thus  here,  as  well  as  elsewhere,  the 
interest  is  heightened  for  the  reader  who  is  not  familiar  with 
the  Roman-Dutch  law,  which,  with  aid  from  the  Roman  and 
English  systems,  obtains  in  these  colonies.  Besides  the  chapters 
on  summonses,  execution  of  judgment,  review  and  special  actions, 
with  their  incidents,  which  one  expects  in  a  book  of  this  kind, 
there  are  other  chapters  on  marriage,  hypothecations,  and 
sequestrations,  taking  up  nearly  one-third  of  the  660  pages; 
and  each  chapter  is  garnished  with  forms,  which,  as  Mr.  Van 
Zyl  rightly  insists,  are  verv  useful  to  the  practitioner  and 
invaluable  to  the  student.  The  similarity  between  this  law  and 
that  of  which  we  Scots  are  so  proud  is  striking  in  more  than  the 
substance ;  even  the  technical  names  have  a  familiar  ring  about 
them.  Anyone  interested  about  the  judicial  remedies  of  the 
citizen  in  the  great  African  colonies,  where  so  many  Scotsmen 
now  seek  their  fortunes,  cannot  do  better  than  read  this  well- 
written  essay.  It  claims  to  be  quite  up  to  date,  and,  looking  to 
its  thoroughness  and  comprehensiveness,  one  cannot  doubt  that 
it  will  hold  the  field  for  years. 

We  have  looked  in  vain  for  a  chapter  on  costs  mentioned  in 
the  preface. 

Lboal  Forms  for  Common  Usb,  being  300  Precedents,  with 
Introductions  and  Notes,  with  a  Chapter  on  Stamps.  By 
James  Walter  Smith,  Esq.,  LL.D.  (Loud.),  B.A.  (Oxon.),  of 
the  Inner  Temple,  Barrister-at-Law.  London:  £ffingham 
Wilson  k  Co.,  Royal  Exchange.     1893.     (Ss.) 

This  book  of  forms  is  intended  for  the  use  of  lawyers  and 
non-lawyers.  The  precedents  arranged  under  such  headings 
as  Securities,  Partnership,  Master  and  Servant,  Landlord  and 
Tenant,  County  Court  Forms,  &c.,  are  entirely  English,  and  while 
some  of  them  may  be  of  use  at  times  to  Scotch  practitioners,  we 
should  say  that  they  would  be  dangerous  in  the  hands  of  a 
layman.  The  book  altogether  smacks  too  much  of  the  idea, 
"  Every  man  his  own  lawyer." 


(I^tnittars. 


At  Elie,  on  24th  July,  Mr.   Edmond   Baird  Paterson,  late 
collector  of   the  Trades  House  of  Glasgow.     Mr.  Paterson  was 
a  "son  of  the  Rock,"  having  been  bom  in  Stirling  about  64 
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years  ago.  He  was  well  known  in  Glasgow  legal  circles,  having 
charge  of  the  financial  department  of  the  business  of  the  firm  oi 
Messrs.  Roberton,  Low,  Roberton,  &  Cross.  He  was  a  man  of 
genial  temperament  and  a  kind  heart,  and  his  loss  will  be  felt 
by  many  friends,  more  especially  amongst  the  poor  connected 
with  the  crafts  with  which  Mr.  Paterson  was  himself  associated. 


Parliamkkt  Houbb,  ^9tk  JuLy^  1893. 
The  summer  session  is  a  short  but,  in  the  general  case,  a  lively 
one.  The  only  exception  within  my  memory  was  the  session  of 
1892.  The  general  election  of  that  year  disorganised  business  to 
such  a  degree  that  for  nearly  a  month  a  half  only  of  the  usual 
amount  of  business  was  done.  The  session  just  closed  will  be 
remarkable  for  the  volume  of  the  business  done,  and  for  several 
noteworthy  cases.  The  Ojfficer-Lang  case,  and  a  double  reversal 
by  the  House  of  Lords  of  First  Division  judgments,  signalised  the 
close  of  a  really  important  session. 

A  noticeable  feature  of  the  close  was  the  number  of  jury 
trials  at  the  sittings.  During  the  summer  it  was  frequently 
complained  that  this  form  of  process  had  lapsed  into  disfavour. 
It  was  only  a  temporary  eclipse,  however,  that  it  suffered.  About 
the  beginning  of  July  a  series  began  which  has  only  now  been 
terminated.  The  trials  presented  no  special  feature  except  that 
of  number.  The  value  of  the  verdicts  was  low,  in  only  three  or 
four  cases  exceeding  £200 — this  fact  again  emphasising  the 
parsimony  of  Scotch  as  compared  with  English  juriea  The  two 
best  verdicts  went  to  the  credit  of  one  Glasgow  firm.  One  of 
these  cases,  Deas  v.  Christie,  is  interesting  to  the  profession 
because  it  affords  an  example  of  a  new,  or  at  leasi}  unusual, 
species  of  wrong — abuse  of  civil  process,  not  in  the  shape  of 
wrongous  use  of  diligence,  but  in  the  taking  out  of  summonses 
against  a  debtor  without  authority  from  the  creditor.  The 
profession  would  also  be  interested  in  the  action  from  St.  Andrews 
in  which  a  well-known  brother  figured,  but  the  slanders  com- 
plained of  were  of  a  very  trifling  character,  and  could  not  be 
said  to  be  worth  more  money  than  was  put  upon  them  by  a 
discriminating  twelve.  For  the  rest,  iiyury  cases  alternated  with 
slander.  Assuming  the  Employers*  Liability  Bill  to  pass,  we 
shall  probably  see  few  of  these  cases  in  the  Court  of  Session  in 
the  future.  Sheriff  Court  practitioners  will  have  an  opportunity 
to  shine  in  a  new  sphere,  and  doubtless  the  situation  will  develop 
Borlands  and  Spenses,  Ruxtons  and  Scotts,  Macandrews  and 
MacCallums,  to  dispute  in  their  local  forums  the  jury  palm  with 
our  Thomsons  and  Jamesons  and  Strachans. 

You  would  observe  that  in  the  Second  Division,  some  three 
weeks  ago,  Lord  Rutherfurd  Clark  gave  draftsmen  some  counsel 
about  the  framing  of  defences.     His  lordship  said  the  disposition 
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was  abroad  to  put  everything  into  answers  to  the  condescendence 
whether  or  not  it  answered  the  particular  articles  thereof.  This 
ought  not  to  be,  because  nothing  should  be  put  in  as  an  answer 
to  the  condescendence  which  is  not  an  answer  in  point  of  fact 
Such  statements,  his  lordship  urged,  ought  to  be  reserved  for  a 
statement  of  facts  for  the  defender.  Doubtless  these  directions 
will  receive  due  weighi  But  it  is  a  well-known  fact  that  the 
counsel  who  affect  statements  of  fact  are  notoriously  long- 
winded,  and  have  been  known  to  fill  twenty  pages  of  print  with 
their  defence  to  one  page  of  condescendence. 

At  a  sitting  of  the  High  Court  a  somewhat  important  judg- 
ment as  to  the  law  regulating  public-houses  was  given  in  the  case 
of  Linton  v.  Stirling,  A  publican  in  Edinburgh  left  his  house 
in  charge  of  men  familiar  with  their  duty,  and  who  had  been 
repeatedly  forbidden  to  give  liquor  to  intoxicated  persons.  One 
of  these  waiters  supplied  liquor  to  three  men  who  were  already 
the  worse  of  liquor ;  but  the  Sheriff  (Rutherfurd)  before  whom 
the  case  came,  deferring  to  the  authority  of  Lord  Young  in 
GreenkiWs  case,  refused  to  convict — the  ground  of  judgment 
there  being  that,  as  the  master  had  expressly  forbidden  his 
servant  to  supply  liquor  to  any  but  bona  fide  travellers,  the 
master  could  not  be  convicted.  The  Court  in  Linton's  case 
unanimously  decided  that  the  Sheriff  ought  to  have  convicted; 
and  although  their  lordships  did  not  expressly  overrule  OreenhUVa 
case,  they  had  great  difficulty  in  distinguishing  it  from  Linton's. 
The  Lord  Justice-Clerk  said  GreenhiU  could  only  have  beendecided 
in  the  way  it  was  because  the  servant  was  entertaining  her  own 
friends  and  was  not  acting  within  the  scope  of  her  employment 
in  giving  them  liquor.  And  yet  she  was  the  regular  waiter. 
Loi^  M'Laren  quite  plainly  said  that  had  he  sat  in  GreenhiU  he 
should  not  have  quashed  the  conviction.  Lord  Wellwood  said 
he  could  not  find  any  grounds  for  distinguishing  the  two  cases. 
So  it  seems  as  if  OreenhiU  had  to  go  by  the  board. 

In  another  case  was  witnessed  the  most  rapid  quashing 
of  a  conviction  that  I  remember.  The  Court  manifestly  had 
read  the  papers.  Here  is  what  took  place.  The  Court — Are  you 
for  the  appellant,  Mr.  Blank  ?  B — ^Yes,  my  lord.  The  Court — 
Which  is  your  strongest  point  ?  B — The  sentence,  my  lord.  The 
Court  (turning  to  the  respondent's  counsel) — Do  you  feel  happy 
under  it,  Mr.  C  ?  C— No,  my  lord ;  I  don't  think  I  can  maintain 
it.     The  Court — Quash ;  five  guineas  expenses. 

The  case  of  Noel,  who  was  charged  at  the  Surrey  Assizes  with 
the  murder  of  his  wife,  once  more  illustrates  the  superiority  of 
the  Scotch  over  the  English  system  of  prosecution.  No  lawyer 
on  this  side  the  Tweed  has  ever  been  able  to  understand  why 
there  should  be,  as  in  England  there  is,  a  coroner's  inquest,  then 
a  Police  Court  inquiry,  followed  by  a  bill  before  the  Grand 
Jury,  and  lastly,  an  assize  trial.  But  so  it  is.  The  system  may 
have  merits  which  foreigners  are  not  qualified  to  appreciate, 
but  so  far  as  we  are  able  to  judge  of  it,  the  chief  gain  goes 
to  evening  newspapers,  which  trade  on  the  morbid  tastes  of 
the  community.  .  Li  regard  to  the  case  in  question,  as  one 
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followed  from  day  to  day  during  fourteen  weary  days 
the  never-ending  train  of  irrelevancy  at  Ram^ate,  one  rubbed 
one's  eyes  to  see  whether  it  was  not  all  a  horrid  dream  of 
narrow-minded  persecution.  Not  a  bit  of  it !  The  prosecution 
kept  pegging  away  at  the  unfortunate  butcher,  and  at  last  he  was 
committ^  for  trial.  Then  Mr.  Justice  Grantham,  said  he  had 
read  through  the  depositions  taken  during  the  magisterial 
inquiry,  and  eould  not  find  enough  evidence  to  cover  a  single 
piece  of  paper.  It  was  for  the  jury  to  say  whether  a  priTYva  fdde 
case  had  been  made  out,  but  he  thought  it  impossible  for  them  to 
make  head  or  tail  of  it.  The  hearing  had  taken  sixteen  days. 
Never  in  his  whole  experience  had  he  found  in  one  case  so  much 
incompetence  or  illegality  on  behalf  of  the  prosecution.  The 
conduct  of  Inspector  Boss  was  strongly  criticised.  It  was  not 
the  duty  of  the  constable  to  act  as  a  Imd-bred  bloodhound.  His 
lordship  intimated  that,  even  though  a  true  bill  was  found,  he 
should  not  allow  the  prisoner  to  be  convicted.  The  depositions 
were  overladen  with  rubbish.  Evidence  which  should  never 
have  been  admitted  was  given.  That  which  ought  to  have  been 
given  was  not  adduced.  The  police  inspector,  instead  of  trying 
to  trace  the  pistol,  used  all  his  efforts  trying  to  prove  acts  of 
immorality  against  the  prisoner.  The  evidence  proved  that  the 
prisoner  lived  on  good  terms  with  his  wife. 

So  much  for  Noel's  case.  In  this  country  also  we  have  had 
an  interesting  murder  case.  Robert  Smith  was  tried  at 
Aberdeen,  in  the  end  of  June,  for  the  murder  of  a  fellow- 
servant  at  a  farm  near  Stonehaven,  and  the  Jury  returned  a 
verdict  of  culpable  homieide.  It  has  been  said  that,  if  ever  there 
was  a  case  of  murder,  this  was  one,  because  the  prisoner  mani- 
fested the  greatest  coolness,  determination,  and  deliberation, 
exhibiting  no  symptoms  of  mental  aberi*ation  or  disease,  and 
having  no  hereditary  taint.  The  case  is  undoubtedly  remark- 
able, and,  along  with  that  of  Macdcmald  (Ayr,  1890),  merits  the 
attention  of  criminal  lawyers.  It  brings  into  striking  relief 
the  anomalies  and  inconsistencies  of  our  system,  which  probably 
cannot  be  administered  with  certainty  or  absolute  fairness  to 
criminals  as  a  class.  No  approach  to  even-handed  justice  can 
be  made  until  we  have  a  Court  of  Criminal  Appeal.  But  as 
regards  insanity  in  murder  cases,  it  cannot  be  too  strongly  urged 
that  the  pathology  of  mental  disease  is  only  beginmng  to  be 
understood  even  amongst  doctors.  That  compound  of  super- 
sensitive ganglia  which  we  call  the  brain  is  constantly  and 
variously  susceptible  to  an  infinity  of  influences.  Its  healthy 
movement  may  be  impeded  or  destroyed  by  hidden  personal 
subjective  sensations  quite  as  effectually  as  by  physical  forces  or 
resultants ;  and  so  long  as  these  hidden  influences  are  at  work 
unhinging  reason  and  leading  up  to  homicides,  it  is  in  vain  to 
pretend  that  there  can  be  such  a  thing  as  even-handed  justice, 
especially  since  the  alphabet  of  mental  disease  is  utterly  un- 
known to  lawyers.  It  may  be  quite  right  according  to  our 
present  methods  to  call  the  verdict  in  Smith's  case  a  bad  (me ; 
bat  sorely  to  abuse  Smith  himself  as  a  '*  surly  and  revengeful 
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"  hind"  is  hardly  the  language  of  jurisprudence.  Again,  it  is 
said, "  eapital  punishment  may  be  a  mistake  and  insanity  may 
'*  require  new  definitions ;  but  the  law  being  as  it  stands,  it  was 
"  administered  in  this  case  with  great  inequity.  Less  guilty  men 
''than  Smith  are  hanged  every  year."  I  think  every  lawyer 
ought  to  protest  against  such  language  in  a  juridical  magazine  of 
standing.  Students  of  criminal  responsibility  in  particular  must 
demur  to  it.  There  can  be  no  fixed  standard  of  homicidal  guilt 
tiU  the  causes  of  it  can  be  intelligently  diagnosed.  To  suppose 
that  the  mind  can  be  thrown  ofi^  its  balance  only  by  some 
recognised  form  of  disease  or  some  exacerbation  of  a  congenital 
taint  is  as  monstrous  as  to  han^  a  man  because  induration  of  the 
brain  by  confirmed  alcoholism  has  destroyed  his  will  and  moral 
sense,  and  led  him  in  a  moment  of  passion  or  delirium  to  kill 
another. 

The  end  of  the  session  has  brought  about  the  usual  crop  of 
rumours  of  retirement,  but  it  should  be  kept  steadily  in  mind 
that  it  is  against  the  "  weight  of  authority  "  tor  a  judge  to  retire. 
Within  the  last  quarter  of  a  century  there  have  been  some  three 
or  four  retirals,  and  the  present  mental  constitution  of  our  bench 
don't  quite  warrant  any  urgent  demand  that  anyone  should 
vacate.  An  American  paper,  with  that  unblushing  frankness 
which  characterises  our  friends  across  the  Atlantic,  says:  "  Justice 
**  Blatchford,  whose  present  illness  will  probably  terminate  in 
''death,  is  seventy-three  years  old,  and  accordii]^  to  existing 
"  statute  is  entitled  to  retirement  mider  salary."  (The  judge  has 
died  since.)  That  is  a  very  dreadful  thing  to  say  of  a  judge. 
But  even  Samuel  Johnson  when  writing  to  Bozzy,  the  descendant 
of  a  Scotch  judge,  indulged  in  some  profane  language  about  the 
tenure  of  office  of  the  exalted  persons  practically  called  wearers 
of  the  ermine.  To  return  to  the  point :  there  is  no  chance  of  any 
vacancy  through  retirement. 

By  Act  of  Sederunt,  dated  12th  July,  the  judges  have  declared 

^*iat  it  shall  not  be  necessary  for  a  candidate  for  admission  as  a 

^^H^  agent  to  under;go  either  of  the   examinations  in  general 

i/j^^w-ledge  prescribed  by  the  Act  of  Sederunt  dated  18th  March, 

jg^3,  provided  (1)  he  had  been  admitted  as  an  apprentice  under 

^  irkdenture  to  a  law  agent,  and  had  passed  the  entrance  exami- 

pfl-iiioxi  under  the  present  regulations  prior  to  18th  March,  1893 ; 

(2>    Has  attended  at  some  university  in  three  separate  sessions 

thx-o^   separate  classes  in  Arts  (of  which  Humanity  is  one),  and 

h*«   tiBrken  part  in  the  examinations  in  such  classes ;  and  (3)  shall 

^^^^    completed  his  attendance  in  such  classes  prior  to  the  Ist 

^^^^mber,  1895.     The  rush  of  "ancients"  who  have  deferred 

^^i^lifying  till  the  very  last  moment  is,  as  I  have  indicated,  like 

Jt  ^^^K>l,and  the  "coaches"  have  their  hands  so  full  of  raw  material 

^^^    they  can't  get  a  holiday.      It  must  be  a  great  matter  to 


^^^      ^.^ w.*w — wOmpared  ^ v..  „.w« 

^^^^^Saary  under  the  old,  or  with  attendance  at  three  classes. 

-^4e8srs.  James  Adam,  Huntly  Douglas  Gordon,  Alan  Bums, 

Digitized  by  LjOOQIC 


196  NOTES  FROM  EDINBURGH.  [Aug. 

and  Thomas  Trotter  have  been  called.  The  first  two  are  additions 
to  the  list,  a  pretty  long  one,  of  judges*  sons  who  are  intended  to 
uphold  the  forensic  fame  of  their  fathers.  It  may  be  remarked 
by  the  way  that  the  rush  to  the  bar  has  ceased  cgntemporaneously 
with  the  filling  up  with  comparative  juveniles  of  every  recent 
post.  Nor  is  there  the  same  number  of  intrants  into  the  agency 
branch.  The  Act  of  Sederunt  of  March  last  accounts  for  the 
excessive  number  of  examinees  at  the  qufitfterly  "  go "  in  July  ; 
but,  as  a  matter  of  fact,  apprentices  are  steadily  aecreasing  in 
number,  and  I  am  told  the  reason  for  this  is  to  be  found  in  the 
extensive  and  extending  use  of  the  typewriter,  which  threatens 
to  abolish  the  old  copying  clerk  altogether. 


Jtotes  from  l^onbon. 

Thb  Temple,  29ih  July,  1893. 
The  shadow  of  the  Long  Vacation  is  hanging  over  the  Courts, 
and,  on  the  common  law  side  at  least,  business  will  not  be  more 
suspended  then  than  it  has  been  for  the  greater  part  of  the 
present  month.  It  has  become,  too,  quite  a  part  of  the  regular 
order  of  things  that  the  Appeal  Courts  should,  in  common  with 
tailors  all  over  the  world,  I  suppose,  and  with  the  Court  of 
Session  in  Scotland,  make  holiday  on  Mondays.  But  this  is 
quite  an  innovation  here,  and  has  neither  custom  nor  statute 
to  sanction  it, — only  the  sufficient  fact  that  there  is  not  work 
enough  sent  up  to  them  to  provide  them  with  regular  occu- 
pation. An  air  of  stagnation,  gloom,  and  despondency  surrounds 
all  the  places  where  lawyers  most  do  congregate.  The  mood  of 
pessimism  and  despair  is  predominant  It  is  not  that  here  and 
there  one  may  meet  this  man  or  that  who  takes  a  despondent 
view  of  the  prospects  of  the  bar.  Outside  a  very  limited  circle, 
the  prevailing  tone  is  that,  so  far  at  least  as  the  central  London 
bar  is  concerned,  matters  have  been  for  a  long  time,  and  are  still, 
going  from  bad  to  worse.  In  prose  and  verse,  indignant  or 
cynical,  the  professional  papers  lament  the  decadence  of  all 
things  legal ;  the  lay  papers  exult  and  point  the  finger  of  scorn, 
chuckling  over  the  desertion  of  the  Courts  by  litigants,  as  the 
Daily  Chrmiicle  does,  and  their  resort  to  the  Arbitration  Court, — 
which,  however,  by  the  way,  after  all,  is  not  so  remarkable  a 
success  as  that  paper  represents  it,  judging  by  the  actual  figures 
so  far,  although  it  professes  to  know  so  much  of  a  growing  practice 
of  inserting  clauses  in  agreements  providing  for  the  settlement  of 
disputes  by  the  Chamber  as  to  predict  confidently  a  period  when 
this  Court  will  be  constantly  kept  employed  and  ordinary  litiga- 
tion a  matter  of  history. 

The  fact  seems  to  be  really  that,  apart  from  the  undeniable 
causes  tending  to  prevent  an  indefinite  amount  of  litigation 
from  reaching  the  Courts  which  would  otherwise  go  there,  the 
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conditions  under  which  the  London  bar  flourished  in  former 
times  have  altered.     Decentralisation  has  been  going  on  too  long 
now  not  to  have  had  the  inevitable  consequence  of  affecting  a 
body  through  whose  hands  business  was  formerly  bound  to  pass 
which  now  is  transacted  in  other  Courts  over  the  length  and 
breadth  of  the  land,  and  in  which  other  advocates  than  the 
London  barrister  appear.     Business  which,  fifty  years  ago,  was 
put  down  either  in  London  or  at  the  Assizes,  now  goes  to  neither, 
but  to  the  County  Courts.     So  that  iTot  only  does  the  barrister 
in  London  find  himself  with  scanty  briefs  there,  but  if  he  goes 
circuit  he  returns  with  the  now  well-known  tale  of  woe  that 
there  is  no  business  doing  on  circuit     Probably,  indeed,  we  may 
8ay,  no  doubt  there  are  too  many  lawyers  for  the  business  to  be 
done.    That  has  become  common  to  all  professions ;  but  in  the 
<^  of  the  London  bar  it  may  be  looked  on  as  a  congested  dis- 
trict whose  inhabitants  would  find  it  to  their  interest  to  migrate, 
like  crofters,  into  more  open  parts.   *  Unfortunately  this  can  only 
^  done  to  a  limited  extent  in  the  case  of  a  few  other  great  towns. 
^  the  race  which  is  now  taking  place  between  the  barrister  and 
^/icitor  for  advocacy,  it  may  be  that  the  solicitor  is  bound  to 
^J?^>8o  that  the  plan  of  local  Courts  with  larger  jurisdiction  over 
Of  j^?  country  might  really  not,  as  it  might  be  supposed  capable 
"Oing,  supply  the  bar  with  extended  opportunities  for  an 
/U^P'Ocsmy  which  is  not  needed  in  the  metropolis.     One  thing  that 
f^HM^^^  to  be  done  at  least  seems  to  offer  the  luckless  barrister 
^   ol=^c^nce  of  throwing  off  the  fetters  to  some  extent — the  fusion, 
i»a.«^ely,  of  the  two  oranches  of  the  profession.     It  would  add 
iTunierLsely  to  the  elasticity  of  the  bar.     The  question  lies  passive 
«^*  p:rosent;  but  when  we  are  constantly  hearing  of  demands  from 
^^fioifcors  for  an  extension  of  their  right  of  audience,  when  they 
P^mt    out  the  absurdity  of  their  having  to  instruct  counsel  in 
every   ^j^se  i^  the  High  Court,  they  must  also  see  the  absurdity 
?     ^^pecting  to  encroach  upon  the  privileges  of  the  bar  without 

*^^xng  to  submit  to  concessions  in  their  turn. 

^t      -^    sigp  of  the  restlessness  which  pervades  the  profession  is 

jjj  ^     formation   of  the   Bar   Association,   which   appears   to  be 

^l^^^'ixig  with  plenty  of  success ;  and  a  movement  which  seems 

\^^.    "^ery  significant  is  a  proposal  to  break  down  the  barriers 

^P^^^^cJ  which  the  different  circuits  fence  themselves  off  from  the 

u  P^P^tition  of  the  members  of  other  circuits.     Can  there  be  any- 

l^jJ^S   more*  absurd  than  that  a  lawyer,  who  should  be  entitled  to 

keif?     lis  opportunity  wherever  it  may  present  itself,  should  be 

^  ^     lound  to  his  choice  of  a  particular  circuit  and  not  able 

^L  •'^■^cept   a    brief    upon    any    other   than   special   conditions, 

Ijgj^^V^  are  only  practicable  in  the  case  of  the  big  men,  without 

Ijq^!^  considered  guilty  of  most  unprofessional  conduct  and  sent 

^y^^^-'^^ventry  in  consequence  ?     Within  the  London  district  there 

^j^^y^^veral  what  are  called  "  Sessions  messes."    No  barrister  can 

pj.^^^  €omfort  arccept  a  brief  at  any  of  these  Sessions  unless  he  has 

^u  ^it)usly  selected  one  and  paid  certain  considerable  fees;  and 

pj^^^  he  has  done  so,  he  must  confine  his  attendance  to  the 

^•i^ular  Sessions  of  whose  mess  he  is  a  member.    These  various 

Digitized  by  LjOOQIC 


^9 


198  NOTES  FROM  LONDON.  [Auo. 

artificial  restrictions  must  be  removed.  Thev  handicap  the 
poorer  members  of  the  profession,  and  they  make  law  dearer  to 
the  public  than  it  ought  to  be. 

In  close  connection  with  these  matters  is  that  of  the  system 
of  counsels'  fees,  which  has  been  raised  in  a  curious  and  interest- 
ing manner  in  Parliament  by  several  questions  addressed  to  the 
Sdicitor-Qeneral.  If  this  great  light  of  the  profession  were  not 
aware — and  he  confessed  his  ignorance  until  his  attention  was 
drawn  to  the  matter — of  the  importance  that  had  been  attached 
to  this  fees  question  even  so  long  ago  as  200  years  back,  it  may 
safely  be  said  that  most  other  people  were  in  the  same  condition. 
The  fees  question  is  divided  mto  two  branches,  one  of  them 
being  the  desirability  or  otherwise  of  counsel  continuing  to 
claim  them  in  name  of  honorarium  and  not  merces,  as  a  quaint 
old  writer,  nearly  300  years  ago,  says,  with  the  correlative 
liability  or  non-liability  of  a  contractor  or  a  non-contractor; 
the  other  branch  relating  to  the  retention  of  fees  by  counsel 
who,  having  received  them,  do  not  attend  to  the  matter  for 
which  they  are  paid.  It  was  upon  this  latter  point  that  the 
chief  interest  turned  of  the  queries  in  the  House. 

In  the  Thirteenth  Report  of  the  Historical  M.SS.  Commission 
there  appears,  on  page  18,  a  Bill  called  the  Law  (Reform)  Bill 
which  was  introduced  into  the  House  of  Lords  in  the  first 
Parliament  that  was  held  after  the  Revolution  of  1689.  The 
law  seems  to  be  in  a  chronic  condition  of  corruption,  and  that 
period  was  no  exception,  as  we  learn  from  the  preamble  to  the 
Bill  and  the  various  abuses  against  which  it  was  aimed.  And  it 
may  as  well  be  remarked  here  also  that  the  fate  of  Law  Reform 
Bills  is  usually  to  be  smothered  and  no  more  heard  of  them, 
whereof  we  are  not  without  recent  examples,  and  that  this  was 
the  destiny  of  this  particular  Bill  which  never  passed  into  a 
statute.  The  only  particular  abuse  which  remains  of  those 
attempted  to  be  put  down  at  that  date  is  this  one  of  counsel 
taking  fees  and  not  doing  their  work ;  the  others  have  dropped 
ofi^  as  political  and  social  changes  have  rendered  their,  existence 
impossible.  The  proposed  remedy  was  a  very  remarkable  one, 
!  and  it  is  found  in  section  4,  which  is  as  follows : — 

'  "  And  whereas  many  counsel  at  law  take  fees  of  their  clients 

1  "  for  attending  and  pleading  their  causes,  yet  neglect  to  do  the 

"  same^  Be  it  enacted  that  every  counsel  at  law  who  shall  receive 
"  a  fee  to  attend  and  plead  in  any  cause  at  a  certain  time  and 
''  place,  and  shall  neglect  to  do  the  same  accordingly,  or  shall  not 
"  return  the  fee  or  fees  received  so  timely  that  his  client  may,  if 
"  he  think  fit,  with  the  said  fee  provide  him  another  counsel,  shall 
"  incur  the  penalty  of  one  hundred  pounds,  whereof  one  moiety 
"  shall  be  to  the  king  and  queen,  their  heirs  and  successors,  and 
"the  other  moiety  k)  the  person  or  persons,  will  sue  for  and 
"  recover  the  same  by  action,  bill,  plaint,  or  information,  in  any  of 
"  their  Majesties'  Courts  of  Justice,  and  upon  conviction  shall  pay 
"to  the  party  grieved  three  times  the  value  of  the  loss  and 
"  damage  sustained  by  the  neglect  or  oflfence  aforesaid;  and  for 
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"the  second  offence  shall  be  disabled  after  conviction  whereof  to 
"practice  in  any  Court  whatsoever." 

It  is  not  surprising  that  the  Solicitor-General,  in  answer  to 
the  Question  whether  he  thought  this  proposal  should  be  revived, 
should  have  given  a  decided  negative ;  but  he  went  further  and 
appeared  to  think  nothing  should  be  done,  and  that  matters 
should  be  allowed  to  remam  as  they  are.  He  even — and  this  is 
really  wonderful — ^professed  that  he  had  never  heard  of  counsel 
receiving  fees  and  not  attending  to  their  cases.  He  had  never 
known  it  in  his  experience,  and  that  must  be  taken  as  he  says  it; 
but  it  is  a  remarkable  ignorance  of  a  fact  which  is  notorious. 
But  his  answer  was  curious.  It  was  not  put  on  the  ground  that 
the  proposal  was  unsuitable  and  impossible  in  these  days,  but 
upon  the  strange  ground  that,  as  the  proposed  measure  of  reform 
had  hung  fire  for  more  than  two  hundred  years,  there  did  not 
appear  to  be  any  reason  why  it  should  now  be  revived,  or  legisla- 
tion to  a  similar  effect  be  proposed. 

StiU  more  disappointing  was  his  dealing  with  the  (juestion 
relating  to  the  Inns  of  Court  and  their  power  as  the  disciplinary 
body  of  the  profession  to  put  down  the  irregularities  referred  to. 
Instead  of  boldly  pointing  out  that  nobody  looks  to  them  for  any 
useful  supervision  of  the  profession,  and  that  they  are  really 
fwacti  offixno,  as  shown  by  efforts  made  from  time  to  time  by  the 
bar  to  establish  extra-mural  authorities  in  whom  it  has  more 
confidence,  he  gave  the  quite  futile  answer  that,  though  there  is 
no  doubt  that  the  Inns  of  Court  have  effective  means  of  exercis- 
ing jurisdiction  over  the  members  of  the  bar  in  any  cases  that 
may  arise,  he  had  never  in  his  own  experience  known  any 
instance  in  which  they  had  interfered  on  the  subject-matter  of 
the  question.  Of  course  this  remissness,  in  the  presence  of  grave 
reasons  for  activity,  is  the  very  complaint  made  by  those  who 
are  striving  to  found  the  Bar  Association.  Sir  John  Riffby, 
though  he  belongs  to  the  circle  of  those  who  are  content,  and,  a.s 
has  been  seen,  shows  no  reforming  zeal,  has  yet  done  something 
towards  pushing  on  the  new  scheme  by  showing  how  little  is  to 
be  expected  from  the  old  organizations. 


SUSPENSION  OF  LAW  AGENTS. 
The  S.S.C.  Society  and  the  Faculty  of  Procurators  in  Glasgow 
recently  presented  petitions  to  the  Court  of  Session  bringing 
under  the  notice  of  the  Court  the  conduct  of  Mr.  William  Officer, 
S.S.C.,  and  Mr.  John  Stuart  Lang,  writer,  Glasgow,  in  an  action 
of  divorce,  Megone  v.  Megone,  which  was  tried  before  Lord 
McLaren  in  1888,  and  in  which  divorce  had  been  granted  on 
evidence  which,  it  was  alleged,  was  known  to  the  agents  to  be 
fraudulent  and  untrue.  A  full  inquiry  into  the  circumstances 
took  place  before  the  judges  of  the  First  Division  early  in  July, 
and  on  the  20th  judgment  was  given,  suspending  both  parties 
from  the  exercise  of  their  office  of  law  agent  for  one  year.  The 
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following  report  of  the  Lord  President's  statement  in  intimatingf 
the  judgment  of  the  Court  sufficiently  narrates  the  facts  of  the 
case^— 

The  Lord  Prebidbnt  said  that  on  the  18th  March,  1888,  a  decree  of 
diTorce  was  pronounced  in  the  Court  of  Session  in  a  summons  at  the 
instance  of  Norfolk  Bernard  Megone,  tea  merchant,  West  Nile  Street, 
Glasgow.  That  this  decree  was  ohtained  hj  fraud  and  perjury  wss 
certain,  and  this  was  not  disputed  hy  any  of  the  parties  here.  Pursuer 
had  sworn  in  Court  that  he  was  a  tea  merchant  in  Glasgow,  whereas  he 
was  a  tea  merchant  in  London  and  not  in  Glasgow,  and  had  no  Sootch 
domicile  nor  any  relation  with  Scotland,  except  that  he  had  unjustifiably 
entered  the  Scotch  Courts  in  the  action  in  question.  He  had  also  sworn 
in  the  oath  of  calumny  that  there  had  been  no  concert  or  collusion  be^ 
tween  him  and  the  defender  in  raising  the  action  for  the  purpose  of 
obtaining  a  divorce  against  her,  and  he  further  swore  that  he  did  not 
know,  or  believe,  or  suspect  that  there  had  been  any  concert  or  agree- 
ment between  any  other  person  on  his  behalf  and  the  defender  or  any 
other  person  on  her  behalf  with  the  view  or  for  the  purpose  of  obtaining 
such  divorce.  So  directly  was  this  the  opposite  to  the  truth,  that  the 
man  who  thus  swore  was  coming  to  the  Scotch  Courts  on  the  invitation 
and  at  the  expense  of  the  paramour  and  of  his  wife,  and  by  virtue  of  a 
concert  and  agreement  so  definite  that  it  fixed  the  rate  which  he  was  to 
be  allowed  for  travelling  to  Scotland  week  by  week  in  order  that  he 
might  pass  himself  off  as  a  Scotchman,  and  that  he  left  it  to  the  dis- 
cretion of  the  paramour's  solicitor  whether  further  acts  of  adulteiy  should 
not  be  committed  by  his  wife  for  the  purposes  of  the  suit.  On  these 
facts  his  Lordship  observed  (1)  that  the  judge  before  whom  the 
case  was  tried  had,  on  the  evidence,  no  option  but  to  grant 
divorce,  and  (2)  that  the  main  safeguard  which  the  Court  and  the  pubUc 
had  against  the  production  of  false  cases  in  the  Courts  lay  in  the  honesty 
and  honour  of  legal  practitioners.  The  serious  and  important  question 
they  had  before  them  was  whether,  in  the  case  he  had  stated,  there  was 
misconduct  on  the  part  of  either  or  both  of  the  two  law  agents  who 
conducted  it.  The  legal  societies  to  which  they  severally  belonged  had 
only  fulfilled  an  imperative  duty  to  the  honour  of  their  own  bodies  and 
the  safety  of  the  public  when  they  presented  the  case  to  the  Court 
under  the  present  petition.  On  the  other  hand,  they  (the  Court),  who 
had  hitherto  relied  on  the  probity  of  legal  practitioners,  were  bound  to 
place  a  favourable  construction  on  conduct  which  might  often  be  framed 
under  difficult  and  delicate  circumstances,  and  it  was  in  that  spirit  his 
Lordship  approached  this  case.  He  considered  first  the  case  of  Mr. 
Lang,  because  he  had  the  unfortunate  responsibility  of  initiating  these 
untoward  proceedings  in  the  Scotch  Courts.  When  Mr.  Lang  was  con- 
sulted by  Clovis,  his  Lordship  was  ready  to  believe  that,  being  a  very 
young  practitioner,  and  quite  inexperienced  in  divorce  practice,  he  might 
have  had  rather  vague  ideas  about  jurisdiction.  But  he  got  an  opinion 
from  Mr.  John  Rhind,  advocate,  on  an  A  B  C  case,  which  had  at  least 
the  merit  of  distinctness,  and  it  completely  and  categorically  negatived 
the  possibility  of  this  marriage  being  dissolved  by  a  Scotch  decree. 
Moreover,  Mr.  Officer,  through  whom  the  opinion  was  obtained,  had  in 
advance  taken  his  own  view  of  the  situation,  which  was  quite  in  accord- 
ance with  Mr.  Khind's  and  with  the  law.  Mr.  Rhind's  opinion  had 
contained  this  sentence  : — "  On  the  other  hand,  I  have  no  doubt  that  a 
divorce  might  be  obtained  in  the  Scotch  Courts,  the  case  being  un- 
bended, by  a  careful  suppression   of  facts."      If  these  wonls  were 
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TOtten  as  a  warning  they  were  read  as  an  advice,  and  they  were  t^e 
ley-note  of  Mr.  Lang's  subsequent  conduct.  He  decided  to  go  on  and 
obtain  a  divorce  by  "a  careful  suppression  of  facts."  From  the  time 
when  the  action  was  resolved  on  he  devoted  his  assiduous  attention  to 
dressing  up  the  case  so  as  to  look  as  like  a  Scotch  case  and  as  unlike 
the  abortive  English  case  as  possible.  His  Lordship  would  not  elaboi^ 
ate  the  case  proved  against  Mr.  Lang,  because  in  his  answer  and  in 
his  evidence  he  admitted  it,  and  it  was  in  his  favour  that  he  did  so 
without  reserve.  But  what  he  wished  to  point  out  was  that  the  region 
in  which  this  offence  was  committed  was  not  that  of  technicality,  in 
which  his  own  inexperience  or  the  ill-advice  of  older  men  could  avail  him 
as  a  defence.  He  set  afoot  and,  in  spite  of  warning  on  at  least  two 
occasions,  pressed  on  what  he  knew  to  be  fraud,  and  this  was  not  a 
question  of  law  or  of  process,  but  bf  right  and  wrong.  If  this  was  not  » 
grave  case  of  misconduct  as  a  law  agent  his  Lordship  did  not  know  what> 
was.  The  case  of  Mr.  Officer  was  more  complicated.  If  it  could  be  held 
to  depend  on  a  number  of  questions  of  detail  which  were  disputed  be- 
tween his  counsel  and  the  counsel  for  Mr.  Lang,  his  Lordship  was  ready 
to  give  Mr.  Officer  the  benefit  of  any  doubt  as  to  the  degree  oi 
minuteness  with  which  he  kept  himself  acquainted  with,  or  aloof  from^ 
the  concoction  of  the  case.  His  Lordship  went  rather  on  the  facts,  and 
began  at  the  beginning.  Mr.  Officer  read  Mr.  Lang's  memorial,  and 
wrote  the  letter  of  8th  June,  in  which  he  pronounced  judgment  against 
the  proposed  action  on  the  ground  that  there  was  no  jurisdiction.  At 
the  latest^  on  the  3rd  November,  Mr.  Officer  personally  saw  what  were 
Mr.  Lang's  methods.  Drawing  the  line  at  the  proposed  to  arrange  for 
the  commission  of  adultery,  Mr.  Officer  said  he  could  not  be  a  party  to 
it,  and  recommended  them  to  go  on  with  the  summons  as  already 
signetted,  in  which  it  was  said  that  parties  were  residing  at  Ayr, 
where  the  adultery  was  committed.  It  was  possible,  he  added  with 
manifest  significance,  that  the  judge  might  not  raise  any  question 
in  such  an  action.  This  protesl^  so  far  as  it  went,  was  commendable 
tf  it  had  been  acted  on,  but  it  brought  home  to  Mr.  Officer  for 
the  second  time  knowledge  that  Mr.  Lang  and  his  case  required  watch- 
ing. Did  he  watch  ? .  He  took  the  significant  step  of  giving  the  case 
over  to  Mr.  Edwards,  and  there  could  be  no  doubt  this  was  a  case  he  did 
not  like  the  look  of — an  expression  which,  according  to  his  clerk  Gow, 
he  used  at  an  earlier  stage  when  there  was  a  doubt  about  jurisdiction. 
His  Lordship  thought  it  was  clear  enough  that  the  share  assigned  to 
Edwards  was  the  nominal  responsibility  of  the  case,  the  real 
control  lying  in  Mr.  Officer's  office,  but,  so  far  as  the  inter- 
vention of  Edwards  coxmted  for  anything,  it  lessened  Mr.  Officer's 
power  to  keep  the  case  straight.  The  case  was  not  kept 
straight,  and  in  spite  of  Mr.  Officer's  good  advice  being  foUow^, 
the  decree  of  divorce  was  obtained  without  any  evidence  of  adultery  at 
Ayr  at  all,  and  on  evidence  of  pre-arranged  adultery  in  Glasgow,  a  month 
after  this  protest.  The  case  on  these  lines  was  prepared  and  carried 
through  in  Mr.  Officer's  office,  he  being  in  his  ordinary  attendance 
on  business  from  November  onwards.  His  Lordship  was  quite  willing 
to  go  some  way  in  believing  Mr.  Officer  did  not  read  this  or  that  letter, 
and  even  had  not  this  or  that  conversation.  But  he  didnot  believe  that, 
at  least  after  the  3rd  November,  he  was  ignorant  of  the  main  features  of 
iMa  ill-omened  action  of  divorce,  nor  was  he  the  less  disposed  to  take 
this  view  because  it  was  not  Mr.  Officer's  own  recollection,  but  that  of 
the  witness  Gow,  who  supplied  the  very  important  fact  that  Mr.  Officer 
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v'mg  been  notified  by  Lang  of  the  advent  of  Megone  for  the  purpose  of 
dng  the  oath  of  calumny,  and  having  been  pointedly  requested  to  give 

personal  attention  to  it,  he  saw  Megone  conducted  by  one  of  his 
rks  to  the  Court  where  this  act  of  perjury  was  committed.  In  his 
rdship's  opinion  it  was  proved  that  Mr,  Officer  lent  himself  as  an 
trument  to  this  conspiracy  against  justice.  But  if  he  only  believed 
it,  knowing  the  fraudulent  purpose  of  others,  Mr.  Officer  stood  aside 
shut  his  eyes  while  in  fact  that  design  was  being  carried  through 
his  own  office,  his  Lordship  should  equally  hold  he  was  guilty  of  misr 
iduct  as  a  law  agent  in  the  sense  of  the  Law  Agents'  Act.  If  these 
usactions  had  been  recent  it  would  have  been  difficult  to  avoid  con- 
iding  that  both  these  agents'  names  should  be  struck  off  the  roll  of 
V  agents.  The  interests  of  society  required  that  the  offence  of  an  offiicer 
€Jourt — for  such  was  every  law  agent — who  deliberately  joined  in  mis- 
ding  the  Court  into  a  decree  should  meet  with  exemplary  punishment, 
it  this  offence  was  not  recent,  and  in  the  case  of  Mr.  Lang  his  good 
iduct  since  those  days  was  well  attested.  All  things  considered,  he 
i  decided  that  both  respondents  should  be  suspended  from  the  exercise 
their  office  of  law  agent  for  one  year. 

Their  Lordships  concurred.  Expenses  were  accorded  to  both 
titioners. 


Aberdeen. — Mr.  Horace  Fildes,  solicitor,  has  been  appointed  Clerk 

the  Peace  for  the  county  of  Aberdeen,  in  room  of  Mr.  William 
irison,  recently  appointed  County  Clerk. 

Cupar. — Mr.  Thomas  William  Davidson,  solicitor  and  notary 
blic,  formerly  with  Messrs.  J.  L.  Hill  <fe  Co.,  W.S.,  and  Messrs- 
A.  Campbell  &  Lamond,  C.S.,  Edinburgh,  and  for  the  last  three  years 
d  upwards  with  Messrs.  J.  &  H.  Mitchell,  solicitors,  Pitlochry,  has 
en  assumed  as  a  partner  by  Messrs.  T.  <k  R.  J.  Davidson,  solicitors, 
ipar-Fife. 

Perth. — Mr.  John  B.  M*Cash  has  assiuned  as  a  partner  Mr.  Robert 
inter,  who  has  acted  as  his  assistant  during  the  last  five  years.  The 
siness  will  in  future  be  carried  on  under  the  firm  of  M*Cash  &  Hunter. 


Faculty  op  Advocates. — Messrs.  James  Adam,  Huntly  D.  Gordon, 
an  Bums,  B.A.  Cantab.,  and  Thomas  Trotter  have  been  admitted 
3mbers  of  the  Faculty  of  Advocates. 

Society  of  Writers  to  her  Majesty's  Signet. — Messrs.  Hill 
imilton  Barrett,  James  Francis  Bayley,  Francis  John  Gordon 
)rthwick,  George  Augustus  James  Lee,  William  Roughead,  and 
Dratio  Wallace  have  been  admitted  members  of  the  Society  of  Writers 
Her  Majesty's  Signet. 

Law  Agents'  Examinations. — The  quarterly  examinations  in 
linburgh  were  carried  through  by  the  Board  of  Examiners  on  18th, 
•th,  and  20th  July.  Of  88  who  presented  themselves  for  an 
iprentice's  entrance  examination  46  were  found  qualified.  Of  161 
10  presented  themselves  for  an  examination  in  general  knowledge, 

were  found  qualified,  and  of  70  who  presented  themselves  for  an 
amination  in  law  41  were  found  qualified. 
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A  WORD  FOR  CODIFICATION. 
Codification  is,  always  is,  in  the  legal  air.  There  is  scarcely  a 
legal  debating  society  which  has  not  thrashed  out  the  subject 
again  and  again ;  it  has  formed  the  subject  of  countless  prize 
essays;  and  yet,  as  a  practical  matter,  it  seems  little  further 
advanced  than  it  was  in  the  days  of  Bentham.  Of  all  classes  of 
the  community,  lawyers  seem  the  least  able  to  propel  the 
legislative  machinery  of  the  House  of  Commons.  There  is  no 
group  of  enthusiasts  or  faddists  who  are  unable,  if  not  to  get  a 
measure  passed  to  their  minds,  at  least  to  secure  a  fixed  day  of 
discussion,  but  lawyers  cannot.  They  are  supposed  by  laymen  to 
form  a  sort  of  close  corporation,  devoted  entirely,  or  almost 
entirely,  to  class  interests ;  yet,  on  any  subject  associated  with 
their  own  profession,  they  show  little  sign  of  corporate  vigour. 
There  is,  indeed,  no  apathy.  No  men  are  more  keenly  alive  to 
the  defects  of  the  present  laws  than  lawyers;  no  men  would 
welcome  more  cordially  a  genuine  reconstruction,  modification,  or 
codification  of  the  law  as  it  is  known  in  practice ;  and  yet  they 
stand  more  or  less  impotently  by,  while  tinkering  legislation  of 
the  forcible-feeble  sort  is  rushed  before  the  public  for  considera- 
tion in  speeches  more  adapted  to  tickle  the  ear  of  the 
groundlings  than  to  convince  men  whose  business  it  is  to  know 
the  why  and  wherefore  of  each  law.  It  may  be  said  it  is  for 
the  nation  to  make  the  laws :  it  is  for  the  lawyers  to  administer 
them.  No  doubt ;  but  it  is  also  the  duty  of  lawyers,  as  being 
men  specially  trained  for  the  interpretation  of  laws,  to  lay  before 
the  nation  (which  seldom  pretends  to  understand  a  measure  when 
it  has  passed  from  being  a  Bill  into  an  Act)  the  need  which  exists 
for  dealing  with  some  of  the  law  which  exists  already.  Three 
Edinbuigh  lawyers  (though  one  has  now  winged  his  way  to 
V 
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Oxford)  have  recently  tackled  the  problem  of  codification  in  a 
sort  of  way,  and  have  addressed  the  Edinburgh  Merchant 
Company  in  speeches  which  might  more  properly  have  been 
addressed  to  the  Imperial  Parliament.  What  caa  the  EJdinburgh 
Merchant  Company  do  except  say,  "hear,  hear,"  at  intervals? 
Influential  as  no  doubt  were  many  of  those  who  listened  to  the 
eloquence  of  Professor  Goudy  and  Sheriffs  Mackay  and  Vary 
Campbell,  are  they  likely  to  be  able  to  make  this  matter  of 
codification  a  test,  question  for  Parliamentary  candidates  ?  The 
'  answer  is  obvious.     Codification,  so  far  as  laymen  are  concerned, 

•  will  always  remain  a  pious  opinion  and  nothing  more.     If  lawyers 

I  are  in  earnest  about  it,  there  are  enough  of  them,  English  and 

I  Scotch  (and  why  not   Irish  ?),  to    force  the    subject   on  the 

I  notice  of  any  Government,  whatever  its  party  bias.     Neither  the 

Edinburgh    Merchant    Company  nor  any   other  miscellaneous 
association  can  do  much  good.      Perhaps  there  is  a  brighter  day 
I  coming.     There  are  signs  of  the  reign  of  what  we  have  before 

I  called  *'  the  hodmen  of  law  "  coming  to  an  end     Legal  education 

j  is,  in  some  respects,  a  better  thing -imd  a  more  intelligent  than 

it  used  to  be,  and  in  the  future  we  may  find  lawyers  standing 
shoulder  to  shoulder  at  Westminster  to  press  upon  their  fellow- 
legislators  the  absolute  necessity  of  dealing  with  the  huge 
arrears  of  statute  law  and  decisions  before  they  add  more  and 
more  perplexing  Acts  to  the  groaning  shelves  of  the  nation's  law 
library. 

We  do  not  wish  for  one  moment  to  deprecate  the  course 
adopted  by  the  three  lawyers  whom  we  have  named  above.  It 
is  highly  desirable  that  all  classes  should  learn  two  things — 
first,  what  a  huge  and  bloated  thing  law  now  is ;  and,  second, 
that  it  is  in  the  nation's  own  interest  that  it  should  be  simplified. 
Sheriff  Campbell  speaks  with  proper  disdain  of  the  dishonourable 
suggestion  that  some  lawyers,  from  motives  of  personal  interest, 
may  desire  to  keep  things  as  they  are.  "  I  know  no  professional 
"  brethren  of  that  stamp,"  he  says, "  and  if  there  be  men  so  foolish 
*'  or  selfish  as  to  place  their  professional  gains  against  the  public 
"  interest  in  the  simplification  and  certainty  given  to  law  by  a 
*'  proper  d%est  or  code,  they  are  men  not  to  argue  with,  but  to  be 
"  passed  over." 

The  truth  is,  the  country  is  fairly  well  convinced  that  a 
codification  of  the  law  is  desirable.  It  is  as  to  its  practicability 
and  elasticity  that  doubts  arise.  Three  objections  are  clearly 
stated  by  Professor  Goudy,  and  then  he  combats  them.  For  the 
sake  of  convenience  we  shall  condense  objections  and  answers 
which  are  spread  over  several  pages.  First — Codification  inter- 
feres   with   the   natural    development  of  law.     To  this  it  is 
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answered  that  there  could  be  no  such  interference,  for  a  code  is 
nothing  more  than  the  definite  expression  of  the  law  as  it  exists 
at  any  given  period.     What  a  dictionary  is  to  a  language,  a  code 
is  to  law.     Law  will  grow  and  develop,  code  or  no  code ;  but  a 
code  will  vastly  simplify  and  fax^ilitate  the  knowledge  of  law. 
Second — ^A  code  cannot  possess  finality,  and  will  require  per- 
petual amendment.     If  this  be  true,  then  the  first  objection  is 
trivia],  though  Professor  Goudy  does  not  point  this  out  so  clearly 
as  he  might     Apart  from  that  retort,  the  advocate  of  codification 
has  only  to  say,  "Certainly;  the  code  will  not  be  final.     New 
"  branches  of  law  emerge  continually, — ^for  example,  the  law  of 
"  Joint-stock  Companies  and  Railway  law;  but '  to  refuse  to  adopt 
"  'a  code  because  it  would  require  alteration  is  about  as  reasonable 
"  'as  to  refuse  to  wear  clothes  because  they  are  sure  to  become 
"'worn-out  and   need  mending.'"     Third — ^We   have   hitherto 
been  successful  enough   without  a  code,  and  there  would  be 
danger   or   risk  in   a  change.      Granted    that  our  social   and 
political  institutions  have  prospered,  has  the  time  not  arrived 
when  the  l^al  machine  has  too   great  a  strain  put  upon  it? 
For  codification  there  are  three  simple  arguments  which  it  is 
unnecessary   to    elaborate:     It    would    simplify    the    law;    it 
would  make  law  more  comprehensible  to  the  public;  and  the 
feasibility  and  utility  of  a  code   have    been  proved   by  the 
experience  of   foreign   countries   and   our   colonies.     It  is  in- 
teresting to  note  in  this  connection  that  Germany  will  shortly 
have  its  code  in  emulation  of  the  Code  Napoleon.     The  task 
of  its  preparation  was  much  more  difficult  than  in  France  or 
than  it  would  be  in  this  country  owing  to  the  numerous  and 
dissimilar   systems    in    force    in   the    difierent    kingdoms  and 
principalities,   yet    the   code    has    been    accomplished   in   2164 
clauses.     Let  the  reader  think   but  for  a  moment  how  small 
a  book  would   contain   those   clauses,  and   then  let  him  look 
at  the  bulk  of  Bell's  Principles,  which,  in  its  corrections,  its 
modifications,    its    expansions,    and    its    references,    admirably 
illustrates  the  position  of  law  as  a  whole  in  this  country  and 
justifies  the  national  misunderstanding  (as  far  as  laymen  are  con- 
cerned) of  what  the  law  on  any  particular  subject  may  be.     No 
man  not  a  lawyer  would  venture,  even  had  he  access  to  Bell's 
Principles,  to  enunciate  general  principles  of  law  in  this  country; 
and  most  judicious  lawyers  hesitate  to  give  this  or  that  as  the 
law  relating  to  a  particular  subject  as  it  is  set  forth  in  the 
Principles  without  careful  reference  to  the  cases  cited  by  the 
editor,  in  order  to  mature  their  opinion  as  to  whether  the  law  of 
the  text  covers  the  circumstances  of  the  case  submitted  to  them. 
What  amount  of  time  would  be  saved  to  lawyers  and  laymen 
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alike  by  the  preparation  of  a  code  no  one  can  but  dream  of ;  but 
some  slight  indication  of  the  prodigious  literature  which  would 
more  or  less  be  superseded  is  obtained  by  remembering  that 
Professor  Qoudy  calculates  that  our  Scots  Law  as  it  stands  is  to 
be  searched  for,  not  only  in  statutes,  but  in  some  35,000  decisions 
contained  in  about  300  volumes  of  reports,  and  he  might  have 
added  that  there  are  some  fifty  treatises  (or  little  codes  by 
specialists)  which  form  an  indispensable  portion  of  a  lawyer's 
working  tools.  In  England,  of  course,  things  are  far  worse,  since 
down  to  1867 — and  that  is  now  more  than  a  quarter  of  a  century 
ago — ^there  were  100,000  decided  cases  contained  in  the  English 
Law  Reports,  and  150  folio  volumes  of  statutes.  Will  any  client 
grumble  at  lawyers'  charges  when  he  contemplates  this  awful 
mass?  Legal  education  consisted  for  long  of  little  more  than 
taking  the  apprentice  out  to  sea  and  then  throwing  him  over- 
board into  a  billowy  ocean  of  precedents  with  a  word  or  two  of 
directions  as  to  the  point  or  points  to  which  he  may  struggle. 
The  layman,  not  liking  such  risks,  takes  up  the  old  position  that 
he  will  never  go  into  the  water  until  he  has  learnt  to  swim.  So 
the  ordinary  business  man,  as  a  rule,  knows  little  or  nothing  of 
law  even  as  affecting  most  vitally  his  business  interests,  or  the 
succession  to  his  property,  while  the  lawyer — the  one-eyed 
man  in  the  kingdom  of  the  blind — does  his  best  to  master 
subject  by  subject  as  it  turns  up  in  daily  practice.  We  do  not 
underrate  the  serious  difficulties  of  a  code  for  Great  Britain 
(we  presume  Ireland  will  prepare  her  own);  it  would  be  a 
work  of  years — ^the  German  code  has  taken  twenty-two  years 
to  frame.  It  would  cost  much  money;  it  would  require  to 
preserve  certain  differences  between  English  and  Scottish  law, 
while  it  would  certainly  modify  others.  Some  day,  of  course, 
it  will  be  made ;  of  that  there  can  be  no  doubt.  Meantime  all 
that  the  advocates  of  a  great  national  benefit,  by  which  they 
may  never  live  to  profit,  can  do  is  to  repeat  to  the  House 
of  Commons  that  it  is  necessary  and  inevitable,  and  thus 
"'ammer,  'ammer,  'ammer  on  a  'ot  'ighroad."  Dr.  Johnson 
was  once  giving  Boswell  instructions  as  to  a  speech  on  an 
election  petition  concerning  Ayrshire  which  the  latter  was  to 
deliver  to  a  Committee  of  the  House  of  Commons,  and  the  same 
rules  should  guide  us  in  dealing  with  members  of  Parliament 
in  the  present  day.  "You  must  not  argue  there,"  he  said, 
"  as  if  you  were  arguing  in  the  schools ;  close  reasoning  will  not 
"  fix  their  attention ;  you  must  say  the  same  thing  over  and  over 
"  again,  in  different  words.  If  you  say  it  but  once  they  miss  it 
*'  in  a  moment  of  inattention.  It  is  unjust,  sir,  to  censure  lawyers 
"  for  multiplying  words  when  they  ai'gue ;  it  is  often  necessary 
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^^t  them  to  multiply  words";  and  under  the  shadow  of  the 
t^i  lexicographer  we  think  no  apology  necessary  for,  on  this 
^^^^casion,  multiplying  words  on  Codification. 


THE  BEHRING  SEA  ARBITRATION.  - 

^  More  complete  defeat  than  the  American  case  sustained  before 

^he  tribunal  whose  sittings  have  recently  ended  at  Paris  could 

oot  be  imagined.     By  the  Treaty  of  Arbitration,  signed  at  Wash- 

^Offton  in  February  of  last  year,  five  points  were  foimulated  by 

tte  two  Governments  concerned  for  the  consideration  and  decision 

^f  the    arbitrators.     On  four  of  these  points  the  decision  of  a 

^a/ority  of  six  members  of  the  Court,  including  the  Hon.  M. 

^ax-Jan,  one  of  the  United  States'  own  arbitrators,  was  absolutely 

<^ecisivre  against  the  American  claims.     Upon  the  fifth  all  the 

^^l>itx-«|,tors,  with  the  exception  of  America's  own  two  represen- 

^tii  v^^^,  decided  to  the  same  effect.     One  only  remained  faithful 

^    liis     own  prejudices,  like  an  obstinate  juryman,  and  he  was 

Seno^tox  Morgan,  who  throughout  voted  for  his  country  with  a 

pa-tx-io-tiism  which  will  no  doubt  have  great  appreciation  on  the 

other   s^ide  of  the  Atlantic. 

Y^-fi  Americans  cannot  be  disappointed,  any  more  than  Eng- 
lisnrti^,^^  surprised,  at  the  result  of  the  reference.  To  anyone 
^^^^  "tile  blue-books  before  him,  which  were  presented  by  the 
couhs^  J  of  the  two  nations  to  the  tribunal  at  its  first  sitting,  the 
is^Ue  xxiust  have  appeared  inevitable.  They  contained  the  reports 
^  th^  Commission  agreed  upon  under  the  treaty  for  the  exami- 
i^^tiox-^    into  the  natural  history  of  the  seals — the  /orw  et  origo 

^  .^ —the  case  and  counter  case  of  the  parties,  and  their  volu- 

.    ^^"^^^  printed  arguments  founded  thereupon ;  all  the  material, 

^l^ort,  essential  for  a   decision   upon   the   matter;  and   the 

^*^ion  may  be  made  without  hesitation  thatj  if  counsel  had 

^^     been  heard  orally  at  all,  and  the  arbitrators  had  simply 

1      ^  **l>.e  papers  in  a  brief  bag  and  taken  them  to  their  hotel,  the 

^    ^^i^:>n  would  have  been  precisely  the  same  as  it  is  now  known 

f      ^^-      If  American  advocacy  could  have  turned  the  scale  in 

^^^l-  of  its  clients,  it  would  have  been  the  greatest  triumph 

^^  ^^A^ed  against  the  merits  since  advocacy  became  a  profession 

^     ^^^^  object  is  "  to  make  the  worse  appear  the  better  cause." 

.^^^    \>rilliant  as  we  expected  it  to  be  from  the  names  of  the 

V^^^ent  counsel  sent  by  America,  and  more  brilliant  in  fact  as  it 

^"Wed  itself  than  had  even  been  anticipated,  the  cause  was  weak 

^^^  it  was  lost     Whatever  might  have  been  hoped  from  the 

"^Uity  of  the  American  counsel  in  giving  an  air  of  plausibility 

^  a  weak  case  was  discounted  by  the  fact  that  on  the  other  side 

were  the  two  counsel  of  Great  Britain,  who  had  respectively 
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attacked  and  defended  Mr.  Pamell  and  his  coadjutors  under 
circumstances  of  much  greater  difficulty  than  any  to  be  raised 
before  the  Behring  Sea.  tribunal.  If  a  lawsuit,  as  has  been  said, 
is  an  arrangement  for  finding  out  which  side  has  the  cleverest 
advocate,  we  had  no  reason  to  fear  that,  in  this  instance,  that 
not  altogether  conclusive  test  of  justice  would  work  us  much 
mischief. 

But  we  are  speaking  only  of  the  result  in  its  forensic  aspect. 
There  are  those  who  contend  that  practically  the  triumph  belongs 
to  America.  She  has  succeeded,  if  not  in  establishing  the  claims 
which  she  was  consciously  bluffing  and  not  putting  forward 
seriously,  yet  in  obtaining  from  the  arbitrators  concurrent  regu- 
lations which  dock  off  fifty-seven  miles  of  pelagic  seal  fishing  to 
be  pursued  under  very  strict  regulations,  and  the  observance  of 
a  close  time  at  a  period  which  has  been  the  most  profitable 
to  non-American  fishers,  that,  in  short.  Great  Britain  gains 
nothing  but  a  legal  and  barren  triumph,  and  the  Americans 
lose  nothing  except  their  unsubstantial  claims  to  dominion  in 
Behring  Sea  and  their  right  of  property  and  protection  in  the 
seals,  which'  appear  so  groundless  that  they  could  not  have  been 
put  forward  seriously.  They  may  continue  to  massacre  the  seals 
on  the  Pribyloff  Islands  improvidently,  as  the  British  counsel 
attempted  to  prove  they  had  done,  and  to  be  one  of  the  causes, 
if  not  the  main  cause,  of  the  decline  of  the  seals.  The  con- 
current regulations  have  no  application  to  those  islands,  the 
arbitrators  not  being  enabled  by  the  terms  of  the  reference  to 
confer  upon  regulations  for  American  territory. 

There  is  a  great  deal  to  be  said  for  this  view.  It  may  be  that 
the  negotiators  of  the  Treaty  on  behalf  of  Great  Britain  ought  to 
have  provided  that,  in  case  of  concurrent  regulations  being  found 
desirable  upon  the  supposition  of  the  American  claims  being 
defeated,  the  arbitrators  should  have  power  to  make  them 
applicable  to  the  Pribyloff  Islands  as  one  of  the  conditions  for 
entering  into  the  arbitration  at  all.  Great  Britain's  case  was 
that  much  of  the  wanton  destruction  of  seal  life  went  on  there, 
and  yet,  assuming  it  proved,  she  had  gone  into  the  arbitration 
without  providing  for  the  means  to  stop  the  mischief.  As  it 
happens,  we  cannot  tell  from  the  award  whether  her  counsel 
proved  this  point  or  not  in  the  absence  of  any  regulation 
applicable  to  the  islands,  while,  on  the  other  hand,  the  con- 
current regulations  enable  us  to  infer  very  clearly  that  the 
Ainerican  counsel  did  succeed  in  impressing  the  arbitrators  with 
their  contentions  that  the  pelagic  sealing,  as  theretofore  carried 
on,  was  incompatible  with  the  continued  existence  of  the  seal  as 
a  valuable  article  of  commerce,  and  in  prevailing  upon  them  to 
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impose  restrictions  upon  fishing  in  Behring  Sea  only  in  some 
degree  less  stringent  than  America  might  have  imposed  had 
her  professed  rights  of  dominion  or  property  been  recognised 
as  valid. 

These  considerations  reduce  the  British  victory  to  a  somewhat 

lower  level  than  was  claimed  for  it  when  the  award. of  the 

arbitrators  first  became  known.     The  Treaty  and  the  reference 

were  both  made  while  the  late  Conservative  Ministry  was  in 

office ;  and,  as  was  to  be  expected,  as  much  as  possible  is  being 

made  of  that  fact  by  their  opponents.    It  must  be  remembered, 

however,  that  the  Pribyloff  Islands  were  undoubtedly  American 

territory,  and  that  a  proposal  ta  submit  to  arbitration  the  terms 

upon  which  America  should  carry  on  the  sealing  business  there 

would  have  been  an  interference  with  her  jurisdiction  which  she 

could  not  be  reasonably  expected  to  acquiesce  in.     Regulations 

applicable  to  the  high  seas  were  on  a  different  footing.     If 

America  could  have  kept  the  seals  on  the  islands  when  they 

arrived,  she  would  have  been  within  her  rights,  without  any 

power  of  interference  by  other  nations,  in  slaughtering  the  whole 

when  and  as  she  pleased.     Great  Britain  relinquished  no  rights 

of  this  kind  by  her  submission ;  and  it  may  be  taken  that,  even 

at  that  time,  America  had  made  out  a  prima  facie  case  that  not 

only  she  but  Great  Britain  was  sufiering  from  the  indiscriminate 

slaughter  of  seals  in  pelagic  fishing  which  was  subsequently 

fully  proved   at  the  arbitration.     If  we  may  also,  assume,  as 

having  been  suspected,  and  what  the  award  has  established  by 

the  fact  of  its  laying  down  such  severe  restrictions  upon  pelagic 

sealing,  viz.,  that  this  was  a  very  serious  cause  of  the  duninution 

of  the  sealing  industry,  so  much  the  more  difficult  must  it  have 

been  to  attempt  to  bring  the  Pribyloff  Islands  within  the  purview 

of  the  arbitration.     The  perusal  of  the  printed  evidence,  much  of 

which  must  have  been  in  the  knowledge  of  the  negotiators  of 

the  Treaty,  seems  to  show,  in  a  fairly  satisfactory  manner,  that 

it  could  not  successfully  be  argued  that  the  mode  of  prosecuting 

the  industry  on  the  islands  was  a  principal  cause  to  which  must 

be  traced  the  destruction  going  on  amongst  the  seals.     A  great 

deal  of  evidence  was  led  by  the  British  counsel  for  the  purpose 

of  showing  this ;  but,  as  we  have  seen,  the  award  by  what  it 

coi^tains  shows  that  they  failed  to  prove  their  premises ;  and  by 

what  it  omits  we  also  come  to  the  same  conclusion,  for  there  is 

no  suggestion,  as  there  might  have   been,  to  the  effect  that 

although  the  arbitrators  had  indeed  found  pelagic  sealing  to  be 

a  cause  of  much  of  the  mischief  to  stop  which  was  the  object  of 

the  concurrent  regulations,  yet  that  no  less,  or  perhaps  more, 

appeared  to  have  arisen  from  the  improper  methods  of  the  lessees 
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horn  America  had  granted  the  sole  right  of  killing  the  seals 
I  the  Pribyloff  Islands. 

[*here  is  in  an  appendix  to  the  award  a  series  of  propositions 
[umended  to  the  Governments  of  the  two  countries  for  their 
lier  consideration,  which  bears  on  the  contention  that  the 
*ence  did  not  enable  the  arbitrators  to  lay  down  all  the 
IS  which  they  considered  requisite  for  completely  dealing 
L  the  question.  They  declare  that  the  concurrent  r^ulations, 
g  applicable  to  the  high  sea  only,  should  be  supplemented  by 
r  regulations  applicable  within  the  limits  of  the  sovereignty 
be  two  powers  interested,  and  by  their  common  agreement. 
e  important,  and  more  interesting  still,  as  showing  that  the 
tery  of  the  seals  has  not  even  yet  been  revealed,  the  arbi- 
>rs  recommend,  in  view  of  the  critical  condition  to  which  it 
iars  certain  the  race  of  fur  seals  is  now  reduced  in  conse- 
ice  of  circumstances  not  fully  known,  that  both  Governments 
lid  come  to  an  understanding  in  order  to  prohibit  any  killing 
ar  seals,  either  on  land  or  at  sea,  for  a  period  of  two  or  three 
•s,  or  at  least  one  year,  subject  to  such  exceptions  as  the  two 
emments  might  think  proper  to  admit  of,  and  to  recur  to 
i  a  measure  at  intervals  if  found  beneficial 
[n  the  meantime  we  cannot  anticipate  on  the  part  of  America 
concession  to  the  wounded  feelings  of  the  Britishers.  There 
^reness  enough  amongst  them  at  the  downfall  of  their  elabor- 
yr  constructed  fabric  of  right  by  international  law  to  the  sole 
jxA  of  the  Behring  Sea  fishing  to  prevent  them  making  any 
sessions  from  the  practical  advantages  they  have  gained.  But 
terms  of  the  concurrent  regulations  are  not  absolute.  A 
t  of  time  is  fixed  for  their  remaining  in  operation.  They  are 
■emain  in  force  until  they  have  been,  in  whole  or  in  part» 
lished  or  modified  by  common  agreement  between  the  Govem- 
its  of  the  United  States  and  of  Great  Britain ;  and  they  are 
e  submitted  every  five  years  to  a  new  examination  so  as  to 
ble  both  interested  Governments  to  consider  whether,  in  the 
t  of  past  experience,  there  is  occasion  for  any  modification 
•eof. 

In  the  diplomatic  endeavours  that  will  be  made  to  remove 
pinch  of  the  restrictions,  and  probably  with  the  more  eager- 
3  in  proportion  as  those  regulations  prove  themselves  to  be 
^essful,  without  doubt  a  great  deal  of  effort  will  be  directed 
txtend  them  over  the  land  habitat  of  the  seals.  The  rights  of 
lessees  of  the  island  will  expire,  and  fresh  arrangements 
le  with  them  made  dependent  on  new  terras,  which  time  may 
w  to  be  necessary,  to  be  arranged  with  Great  Britain.  More- 
r,  the  Americans  and   the  British  are  not  the  only  parties 
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concerned  in  the  welfare  of  the  seals.  Other  nations  are  not 
bound  by  the  arbitrators'  decision,  and  to  secure  their  respect  for 
it,  so  as  to  induce  them  to  mould  their  conduct  thereon,  America 
may  find  it  not  only  desirable  but  necessary  to  assent  to  the 
recommendation  of  the  arbitrators'  appendix,  and  carry  on  the 
land  seal  industry  under  terms  which  meet  with  the  approval  of 
the  nations  interested. 

Upon  the  historical  and  the  theoretical  questions  placed  before 
the  arbitrators,  the  British  counsel  then  won  their  triumph.  It 
is  not  their  fault  if  it  is  barren.  They  were  sent  to  break  down 
the  case  which  the  American  Qovemment  had  succeeded  in 
persuading  the  English  Government  to  take  seriously;  and 
this  they  did  completely.  The  Russian  claims  to  jurisdiction 
in  the  Behring  Sea  beyond  the  ordinary  limits  were  proved 
to  have  been  abandoned  by  the  treaties  of  1824  with  the 
United  States  and  of  1825  with  Great  Britain ;  and  that 
she  never  asserted  in  fact  nor  exercised  any  exclusive  juris- 
diction thereafter  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States  in  1867,  nor  did  Great  Britain  recognise 
or  concede  any  such  claim.  The  curious  contention  of  the 
United  States,  in  order  to  avoid  the  plain  inference  from  the 
Treaties  just  mentioned  that  the  phrase  ''  Pacific  Ocean  "  did  not 
include  "  Behring  Sea,"  was  shown  to  be  groundless.  Last  of  all, 
and  most  important  of  all,  because  it  was  the  point  upon  which 
the  American  counsel  concentrated  their  great  skill,  eloquence, 
and  learning,  the  right  of  property  in  or  of  protection  to  the  seals 
was  shown  to  be  put  forward  without  a  sufficient  bfitsis  of  fact  or 
theory  for  its  recognition  in  international  law ;  and  the  decision 
of  the  majority  was  that  the  United  States  had  not  any  such 
rights  when  the  seals  were  found  outside  the  ordinary  three-mile 
limit. 

This  last  decision  is  the  only  one  as  to  which  regret  need  be 
felt  that  the  arbitrators  have  not  given  reasons  for  their  award. 
It  is  wise  no  doubt  for  arbitrators  to  act  as  jurors,  and  simply 
pronounce  their  verdict.  But  we  might  have  looked  for  at  least 
a  dissenting  opinion  from  the  two  American  arbitrators,  Mr. 
Justice  Harlan  and  Senator  Morgan,  which  would  have  helped 
us  to  follow  the  steps  by  which  this  curious  question  was  settled 
satisfactorily  to  five  of  the  arbitrators,  as  against  the  wonderfully 
attractive  arguments  of  the  American  counsel  thereon.  It  was 
the  really  serious  part  of  the  case, — the  one  upon  which  the 
reader  or  listener  could  really  persuade  himself  that  they  meant 
what  they  were  saying,  and  felt  that  they  were  upon  good  debate- 
able  ground.  It  is  easy  to  understand  how  Mr.  Justice  Harlan, 
who,  until  this  point  was  reached,  had    followed  the    other 
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arbitratoi*s,  broke  away;  and  he  and  his  colleague  sincerely 
believed,  without  doubt,  that  the  American  case  in  this  respect 
had  been  fully  established.  The  more  curious  and  interesting 
facts  as  to  seal  life  before  the  commissioners  were  almost  sufficient 
to  lead  the  strongest  opponent  of  property  in  the  seals  to  say, 
"  Though  they  cannot  be  property,  and  neither  international  law 
''nor  any  analogy  from  municipal  law  can  admit  it,  yet  they 
"ought  to  be." 

Sir  Charles  Russell  contended,  indeed,  that  this  theory  had 
never  been  thought  of  until  the  United  States  had  discovered 
the  baselessness  of  their  other  contentions.  But  this  is  not 
accurate.  The  correspondence  from  the  very  beginning  shows 
that  it  was  in  the  mind  of  the  American  Secretary,  and  was 
asserted ;  only,  undoubtedly,  the  claim  upon  jurisdictional 
grounds  was  emphasised  more  strongly  at  first  than  was  possible 
after  the  discovery  of  the  forgeries  and  interpolations  of 
Petroff,  who  had  been  employed  upon  the  translation  of  the 
documents  in  the  archives  handed  over  by  Russia  to  America. 
These,  as  Sir  Charles  Russell  said,  were  artistically  composed 
and  inserted  to  bolster  the  claims  of  jurisdiction,  and  when 
they  were  gone  there  was  not  much  left.  The  American 
counsel,  thus  deprived  of  their  weapons  in  this  respect,  fell  back 
upon  the  more  theoretical  contentions  which  had,  indeed,  been 
heard  of  long  before,  but  which  were  not  "played  for  all  they 
were  worth  "  until  the  tribunal  was  reached. 

It  was  the  only  point  where  the  merits  were  not  over- 
whelmingly against  the  United  States,  and  where  its  advocacy 
had  a  chance  of  success.  Moreover,  it  was  the  only  matter 
before  the  arbitrators  of  any  importance  in  international  law 
calling  for  an  opinion,  and  we  cannot  help  regretting  that  we 
have  not  been  favoured  officially  or  unofficially  with  the  reasons 
for  this  particular  decision. 

Geo.  H.  Knott. 

THE  SALE  OF  GOODS  BILL  AS  AMENDED. 

The  Select  Committee  of  the  House  of  Commons  on  the  Sale  of 
Goods  Bill  have  completed  their  labours  and  presented  their 
report.  Considerable  alterations  have  been  made,  and  in  one 
respect,  at  least,  the  Bill  has  been  much  improved.  The  Scottish 
part  of  clause  12  (now  clause  11)  has  been  entirely  redrafted  by 
Mr.  Asher ;  and,  whatever  may  be  thought  of  the  expediency  of 
the  additional  remedy  given  to  the  buyer,  it  can,  at  least,  be 
claimed  for  the  clause  as  it  now  stands  that  it  carries  out  its  object 
in  intelligible  language. 

In  the  Scottish  Law  Review  for  June,  1892  (vol.  viii.,  149), 
I  ventured  to  point  out  the  unsatisfax^tory  nature  of  clause  12 
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as  it  stood  before  Mr.  Asher's  amendment.  My  remarks  were 
mainly  directed  to  the  inadequacy  of  the  language  employed 
to  cany  out  the  purpose  intended.  The  professed  object  was  to 
introduce  into  Scotland  the  actio  quanti  mi/noris,  and,  at  the 
same  time,  to  exclude  the  English  rules  as  to  warranties.  But 
the  actio  quanti  minoris  as  known  in  the  civil  law  was  con- 
founded with  the  English  remedy  sometimes  called  by  that  name, 
and  accordingly  the  Scottish  sub-section  was  framed  after  the 
model,  though  not  in  the  precise  language,  of  the  English  provi- 
sions. The  draftsmen  desired  to  exclude  the  English  rules  as  to 
warranties,  but  they  overlooked  the  fact  that  the  actio  quanti 
Tfiinoris  is  only  known  in  England  as  descriptive  of  the  remedy 
applicable  to  a  "  warranty  '*  in  the  special  sense  which  that  word 
has  acquired  in  the  English  law  of  sale.  In  England,  whether  a 
buyer's  remedy  in  the  event  of  a  breach  of  the  contract  of  sale  is 
one  of  repudiation  (actio  redhihitoria)  or  merely  one  of  damages 
{arctic  quanti  minoria)  depends  on  whether  the  breach  is  that 
of  a  "condition"  or  that  of  a  "warranty";  and  this  again 
"  depends  in  each  case  on  the  construction  of  the  contract."  A 
certain  degree  of  uniformity  of  construction  has,  in  the  course 
of  time,  been  secured  through  common-law  interpretation  em- 
bodied in  rules,  and  these  rules  form  the  English  rules  as  to 
warranties  which  it  was  desired  to  exclude  from  Scotland.  The 
present  law  of  Scotland  in  this  matter  is  essentially  different. 
The  a^tio  quanti  minoris  is  not  unknown,  but  it  is  only  applied 
where  there  is  "  a  latent  infirmity  either  in  the  title  or  the  quality 
"of  the  subjects  sold,  discovered  when  matters  are  no  longer 
**  entire."  In  the  ordinary  case,  a  buyer  who  alleges  a  breach  of 
the  contract  of  sale  must  reject  the  goods  if  he  intends  to  claim 
damages.  If  he  keeps  the  goods  his  claim  for  damages  is  gone. 
His  remedy  does  not  depend,  as  in  England,  upon  the  construc- 
tion which  the  Courts  may  put  upon  the  contract,  either  with 
or  without  the  aid  of  rules.  Whether  he  has  any  remedy  at  all 
depends  on  his  own  action,  not  on  the  judgment  of  any  Court 
But  by  the  Scottish  sub-section  as  it  appeared  in  the  Bill, 
an  alternative  remedy,  similar  to  the  English  one,  was  given 
to  the  buyer,  and  whether  this  remedy  was  available  or  not 
was  made  to  "depend  on  the  circumstances  and  equities  of 
"each  case."  Obviously  the  "circumstances  and  equities" 
could  not  be  left  to  be  determined  by  the  buyer  himself. 
Judicial  aid  was  necessary,  and  it  follows  that  the  Courts 
would  sooner  or  later  have  adopted  or  formulated  rules  for 
determining  what  "circumstances  and  equities"  would  suffice 
to  enable  the  buyer  to  sue  an  action  of  damages  and  yet  to 
retain  the  goods.     Had  the  sub-section  as  drafted  been  allowed 
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to  stand,  one  or  other  of  two  results  must  have  followed.  Either 
the  English  rules  as  to  warranties  would  have  been  unwittingly 
introduced  into  Scotland,  or  the  English  actio  qnanti  minoris 
would  have  been  introduced  without  rules,  leaving  the  Scottish 
Courts  to  formulate  rules  for  themselves,  and  thus  depriving 
Scotland  of  the  benefit  of  English  precedents. 

The  new  provision  as  to  Scotland,  now  forming  suh-section  4 
of  clause  11,  is  in  the  following  terms: — ^*'In  Scotland,  failure  by 
"  the  seller  to  perform  any  material  part  of  a  contract  of  sale  is  a 
*' breach  of  contract  which  entitles  the  buyer,  either  within  a 
"  reasonable  time  after  delivery  to  reject  the  goods  and  treat  the 
"contract  as  repudiated,  or  to  retain  the  goods  and  treat  the 
"  failure  to  perform  such  material  part  as  a  breach  which  may 
"give  rise  to  a  claim  for  compensation  or  damages."  This  is 
clear  enough.  The  buyer  is  himself  to  exercise  the  option  of 
bringing  into  operation  either  the  actio  redhibitoria  or  the  a^^tio 
quanti  minoris.  He  has  no  occasion  to  refer  to  any  Court  or  to 
any  rules  in  order  to  fix  the  alternative.  Such  a  power  is 
exceptional  and  has  never  yet  been  exercised  either  in  EIngland 
or  Scotland.  It  may,  however,  be  said  in  its  favour  that  it  is  in 
accordance  with  the  rule  of  the  civil  law  which  gave  a  similar 
option  to  the  buyer  within  a  specified  period  of  time.  At  first 
sight  it  might  appear  as  if  the  buyer's  rights  had  been  increased, 
while  corresponding  rights  of  the  seller,  known  in  the  civil  law 
and  presently  exercised  in  Scotland,  had  been  taken  away.  At 
present  the  law  of  Scotland  gives  the  seller,  in  the  event  of  the 
buyer's  breach  of  contract,  an  option  of  either  suing  for  the  price 
of  the  goods,  conditional  on  his  being  prepared  to  give  delivery, 
or  of  keeping  the  goods  and  suing  for  damages.  The  law  of 
England,  however,  only  gives  the  seller  a  right  to  sue  for  the 
price  in  certain  specified  circumstances,  and  it  is  proposed  to 
assimilate  the  law  of  Scotland  by  making  the  clauses  embodying 
the  English  law  applicable  to  both  countries.  Clause  49  provides 
that  on  a  breach  of  contract  by  the  buyer  the  seller  may  main- 
tain an  action  for  the  price  as  distinguished  from  an  action  for 
damages,  (1)  where  the  property  in  the  goods  has  passed,  and 
(2)  even  where  the  property  has  not  passed,  if  by  the  contract  the 
price  is  payable  on  a  day  certain,  irrespective  of  delivery.  In  all 
other  executory  sales  the  seller's  remedy  in  England  is  not  for 
the  contract  price,  but  for  damages  in  respect  of  the  buyer's 
breach.  It  might  be  inferred  from  this  that  the  seller's  option 
in  Scotland  is  being  curtailed  by  the  Bill.  If,  however,  we  con- 
sider the  effect  of  the  introduction  into  Scotland  of  the  English 
rule  as  to  passing  the  property,  it  will  be  seen  that  the  seller's 
remedy  is  not  really  affected.     The  only  cases  not  covered  by  tiie 
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English  provision  as  to  suing  for  the  price  are  executory  sales 
where  the  property  has  not  passed  because  the  goods  have  not 
been  appropriated  to  the  contract.  But  even  in  executory  sales 
the  goods  are,  by  English  law,  appropriated  to  the  contract  by 
the  very  fact  of  their  being  ready  for  delivery,  and  as  soon  as 
they  are  so  appropriated  the  property  passes  and  the  price  may 
be  sued  for.  A  seller  in  Scotland  has  no  additional  privilege. 
He  could  not  sue  for  the  price  without  offering  delivery,  and 
the  fact  that  he  is  in  a  position  to  offer  delivery  shows  that 
the  goods  would,  according  to  English  law,  have  been  appro- 
priated to  the  contract.  If,  as  contemplated  by  the  Bill,  the 
laws  of  the  two  countries,  in  regard  to  passing  the  property, 
are  assimilated,  goods  so  appropriated  to  the  contract  will  pass 
to  the  buyer,  in  Scotland  as  well  as  in  England,  and  the  seller 
may  sue  for  the  price. 

The  Bill,  though  amended  and  improved  by  the  Select  Com- 
mittee, is  not  peiHfect,  and  it  may  not  yet  be  too  late  to  direct 
further  attention  to  certain  of  the  clauses  in  their  order. 

Clause  6. — ^The  Select  Committee  have  substituted  "perished" 
for  "  ceased  to  exist,"  but  the  words  "ceased  to  exist"  still  remain 
in  the  rubric 

Glavse  11. — The  first  three  sub-sections  are  intended  to  apply 
to  England  and  Ireland  but  not  to  Scotland.  It  is  only,  however, 
in  \^^^ first  sub-section  that  the  words  "in  England  or  Ireland" 
are  used.  It  might  be  contended  that  sub-sections  (2)  and  (3) 
are  applicable  to  Scotland  though  covering  the  same  ground  as 
sub-section  (4). 

Clause  12. — In  the  2nd  and  3rd  sub-sections  the  word 
"warranty"  is  used  and  is  applied  to  Scotland  as  well  as  to 
Englfind.  But  "warranty"  in  the  English  law  of  sale  has  an 
entirely  different  meaning  from  that  attached  to  "  warranty  "  in 
Scotlcind.  Accordingly,  in  the  interpretation  clause  of  the  Bill 
as  amended  (clause  62),  the  definition  given  is  expressly  stated 
to  be  applicable  only  to  England  and  Ireland.  It  is  true  that 
the  Committee  have  added  to  clause  62  the  following  words : — 
"  As  regards  Scotland  a  breach  of  warranty  shall  be  deemed  to 
"  be  a  failure  to  perform  a  material  part  of  the  contract."  This, 
however,  is  not  satisfactory.  We  cannot  look  upon  a  specifica- 
tion of  the  characteristics  of  a  breach  of  warranty  as  a  definition 
of  "  warranty  "  itself.  We  may,  indeed,  get  indirectly  at  what  is 
meant.  On  mathematical  principles  we  may  subtract  the  equal 
terms  "breach"  and  "failure  to  perform,"  and  equals  are  left, 
viz.,  "  warranty  is  a  material  part  of  a  contract."  But  would  not 
the  same  result  have  been  reaxjhed  by  the  simple  statem.ent  that 
"  in  Scotland  warranty  means  a  condition"  ? 
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Clause  16.^— A  grammatical  error  has  crept  into  the  Com- 
mittee's amendment;  "have"  should  be  "has." 

Cflause  30,  sub-section  (3). — The  Committee  have  added  the 
following  words: — "  The" buyer  may  accept  the  goods  which  are  in 
"  accordance  with  the  contract  and  reject  the  rest"  But  the 
sub-section  assumes  that  the  buyer  is  linable  to  sever  the  goods 
included  in  the  contract  from  those  not  so  included,  and  it  is  there- 
fore difficult  to  see  how  the  additional  provision  can  be  applied. 
The  clause  as  it  stood  before  amendment  provided  that  in  the 
circumstances  mentioned  the  buyer  might  reject  the  whole  of  the 
goods.  This  power  is  still  retained  to  the  buyer,  and  it  is  sub- 
mitted that  the  option  above  expressed  is  not  appropriate. 

Clause  39. — The  words  "  or  right  to  retedn  them  "  should  be 
deleted.  If  the  principle  is  introduced  into  Scotland  of  the  con- 
tract passing  the  property,  the  seller  of  goods  cannot  have  a  right 
of  retention  in  addition  to  a  lien  for  the  price.  A  right  of 
retention  such  as  is  presently  exercised  in  Scotland  by  a  seller 
of  undelivered  goods  ceases  upon  the  property  being  passed  by 
delivery.  If,  in  future,  the  property  may  be  passed  to  the  buyer 
before  delivery,  the  seller's  right  of  retention  must  cease  at  the 
same  time.  If  the  seller  holds  possession  of  goods  which  are  not 
yet  paid  for,  but  the  property  in  which  has  passed  to  the  buyer, 
he  is  protected  by  his  lien  for  the  price.  To  allow  him  to  retain 
for  a  general  balance  would  be  subversive  of  the  principle  upon 
which  the  proposed  change  in  the  law  of  Scotland  is  founded,  and 
would  make  the  arrestment,  by  a  seller  in  his  own  hands,  provided 
by  clause  40,  an  unmeaning  form.  Clause  39  deals,  irvter  alia, 
with  the  case  of  the  property  having  passed,  and  enacts  a  positive 
right  of  retention  to  the  seller  which,  if  the  clause  is  not  amended, 
must  inevitably  lead  to  great  confusion.  No  question  as  to  reten- 
tion can  arise  where  the  property  has  not  passed.  The  term 
"  retention "  in  its  Scottish  sense  is  unknown  in  England ;  yet 
no  one  would  seek  to  deprive  an  English  seller  of  his  right  to 
retain  property  to  which  the  buyer  had  acquired  no  right  It 
is  possible  that  Lord  Watson  in  adding  the  word  "  retention  "  to 
the  original  English  Bill  followed  the  analogy  of  the  Factors 
(Scotland)  Act,  1890,  But  the  provision  in  that  Act  that  in 
Scotland  "the  expression  *lien'  shall  mean  and  include  right  of 
"  retention  "  was  perfectly  appropriate,  and  cotdd  not  have  been 
dispensed  with.  The  Factors  Act  did  not  make  any  change 
upon  the  Scottish  law  by  which  the  property  in  goods  sold  only 
passes  to  the  buyer  on  delivery.  The  present  Bill  makes  this 
change,  so  that  not  only  should  "  retention  "  be  left  out  here,  but 
so  far  as  this  provision  is  concerned  the  Factors  Act  will  now 
require  to  be  amended. 
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Clauses  42,  43,  47,  and  48. — For  the  reason  just  mentioned, 
the  words  "retention"  and  " or  right  of  retention  "  should  be  left 
out  As,  however,  in  these  clauses  the  words  refer  to  mere 
reservations  and  not  to  positive  enactments,  they  are  meaning- 
less rather  than  dangerous.  It  is  to  be  noted  that  the  words  do 
not  occur  in  clause  41,  sub-section  (2),  and  that  the  rubric  of 
clause  48  mentions  "lien"  and  "stoppage in  transitu"  but  does  not 
refer  to  retention,  though  all  three  are  classed  together  in  the  body 
of  the  clause. 

Clause  49,  svh-section  (3). — ^This  sub-section  reserves  the 
seller's  right  in  Scotland  to  recover  interest  on  the  price ;  but 
clause  54,  taken  in  connection  with  the  reservation  of  the  rules 
of  the  common  law  contained  in  clause  61  (2),  practically  does 
the  same  thing.     The  sub-section,  therefore,  seems  unnecessary. 

Clause  53. — The  subject-matter  of  this  clause  is  the  buyer's 
remedy  for  breach  of  "  warranty  ";  but  as  the  warranty  referred 
to  is  the  English  one,  confusion  is  likely  to  arise  unless  Scot- 
land is  altogether  excluded  from  the  operation  of  the  clause. 
As  shown  in  the  notes  upon  clause  12  sujora,  the  Bill,  as 
amended,  does  not  propose  to  extend  the  English  interpretation 
of  warranty  to  Scotland.     (See  also  note  on  clause  62  infra.) 

Clause  56  is  an  entirely  new  clause,  but,  strange  to  say,  it 
is  not  mentioned  in  the  Committee's  Report.  It  has  no 
rubric,  and  appears  to  have  been  introduced  to  save  repetition 
throughout  the  Bill.  It  provides  that  "where,  by  this  Act, 
"  any  act  or  thing  is  required  to  be  done  within  a  reasonable 
"  time,  the  question  what  is  a  reasonable  time  is  a  question  of 
"  fact."  In  view  of  this  general  provision,  should  not  the  words 
in  clause  29  (4)  "what  is  a  reasonable  hour  is  a  question  of 
"fact"  be  deleted? 

Clause  62  {interpretation  clause). — Words  have  been  added 
as  follows: — "Lien  in  Scotland  includes  right  of  retention."  If 
my  observations  on  clause  39  are  well  founded,  this  addition  is 
worse  than  useless,  and  should  be  left  out.  The  word  "  lien  "  is 
well  defined  in  clause  41,  which  is  applicable  to  Scotland.  To 
include  "  retention  "  in  the  definition  is  to  render  obscure  what  is 
otherwise  clear. 

A  further  addition  has  been  made  as  follows: — "Bailee  in 
"  Scotland  includes  custodier."  This  should  render  it  unneces- 
sary to  repeat  the  word  "  custodier "  throughout  the  Bill,  but  in 
no  case  has  it  been  left  out. 

The  words  "  in  Scotland  "  have  been  inserted  before  interpre- 
tations of  purely  Scottish  terms.  But  the  insertions  have  not 
been  made  fully  or  consistently,  e.g,,  the  words  have  been  applied 
to  defender  but  not  to  pursuer. 
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A  typographical  error  in  the  old  print  has  been  repeated  in  the 
new  one,  and  "  pursuer  "  is  made  to  appear  "  ursuer." 

Clause  63. — The  words  "  and  extent "  should  be  deleted  from 
the  rubric. 

Schedvle, — The  16th  and  17th  sections  of  the  English  Statute 
of  Frauds  are  repealed,  their  substance  being  re-enacted  in  clause 
4  of  the  Bill.  But  the  Irish  Statute  of  Frauds  (7  Will.  III., 
c.  12)  is  not  dealt  with.  The  corresponding  sections  of  the  Irish 
statute  should  be  added  to  the  schedule. 

The  Select  Committee  have  left  out  several  of  the  clauses  in 
the  Bill  as  submitted  to  them.  Clause  11,  referring  to  the 
English  doctrine  of  ''  consideration,"  has  been  discarded,  and  its 
provisions  left  to  the  operation  of  the  common  law.  The  clause 
did  not  apply  to  Scotland,  but  its  omission  seems  to  indicate  a 
reluctance  on  the  part  of  English  lawyers  to  give  statutory 
sanction  to  an  unsatisfactory  doctrine.  Clause  23  of  the  Bill  as 
submitted,  referring  to  "market  overt,"  has  also  been  left  out 
In  this  case  the  Select  Committee,  instead  of  relegating  ''  market 
"  overt "  to  the  common  law,  have,  on  the  motion  of  Sir  Richard 
Webster,  abolished  it  by  a  substituted  clause  now  forming  22  of 
the  Bill.  The  abolition  of  "  market  overt "  rendered  the  special 
provisions  as  to  the  sale  of  horses  unnecessary,  and  accordingly 
clause  60  and  the  first  schedule  to  the  Bill  have  also  been  left 
out.  These  provisions  qualified  the  buyer's  right  under  "  market 
"  overt,"  and  as  the  right  itself  has  been  taken  away  there  is  no 
longer  anything  to  qualify.  The  provisions  themselves  were 
re-enactments  of  old  Acts  which  are  repealed  in  the  only  remain- 
ing schedule  to  this  Bill.  It  is  perhaps  to  be  regretted  that, 
while  dealing  with  "  market  overt,"  the  Committee  did  not  also 
abolish  the  anomaly  of  English  law  contained  in  clause  24,  by 
which  the  true  owner  of  stolen  goods  is  divested  of  his  property 
and  can  only  be  re-vested  upon  condition  of  prosecuting  the 
offender  to  conviction.  The  object  seems  to  be  to  furnish  a  com- 
pulsitor to  the  private  prosecution  of  criminals  in  the  absence  or 
the  imperfect  operation  of  public  prosecution.  An  owner  whose 
goods  have  been  stolen,  and  who  has  spent  time  and  money  in 
endeavours  to  recover  them,  cannot  be  expected  to  add  to  his  loss 
and  to  subject  himself  to  trouble  and  risk  by  voluntarily  under- 
taking the  prosecution  of  the  thief.  In  Scotland  the  true  owner 
of  stolen  goods  is  not  divested,  and  caji  recover  the  goods  uncon- 
ditionally from  the  holder,  even  if  that  holder  should  be  a  hoiva 
fide  purchaser  for  value.  The  system  of  public  prosecution  in 
operation  in  Scotland  renders  it  unnecessary  to  impose  any  duty 
of  prosecution  upon  private  individuals.     But  apart  altc^ther 
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from  this  objection  to  clause  24, 1  am  not  clear  that  its  retention 
in  the  Bill  is  consistent  with  the  abolition  of  "  market  overt." 
As,  however,  the  clause  does  not  apply  to  Scotland,  the  question 
may  be  left  to  English  lawyers  to  determine. 

While  it  is  matter  of  congititulation  that  "  market  avert "  is 
abolished  by  the  amended  Bill,  it  is  surprising  that  the  Committee 
have  not  had  the  courage  to  repeal  the  17th  section  of  the 
Statute  of  Frauds.  In  form,  no  doubt,  the  section  is  repealed, 
but  its  sulistance,  as  judicially  interpreted,  is  re-enacted  by  the 
4th  clause  of  the  Bill.  Tbe.  Committee  have  made  a  slight 
alteration  on  this  clause  by  substituting  the  words  "enforcible 
"  by  action"  for  "allowed  to  be  good  ".;  but  the  substituted  words 
do  not  bring  any  relief  to  the  suffering  merchant.  The  words 
suggest  that  there  is  nothing  illegal  in  entering  into  a  verbal 
contract  for  the  sale  of  goods  of  the  value  of  £10  or  upwards, 
but  that,  if  one  of  the  parties  does  not  keep  to  his  bargain,  the 
other  has  no  legal  redress.  Surely  the  law,  while  recognising  • 
the  right,  should  not  refuse  the  remedy.  No  one  now  seriously 
defends  the  17  th  section  of  the  Statute  of  Frauds,  and  therefore 
no  better  opportunity  could  have  been  found  for  removing  an 
acknowledged  defect  in  English  law.  The  section  is  daily  ig- 
nored in  all  great  commercial  centres,  and  it  has  been  again  and 
again  condemned  by  the  most  eminent  English  lawyers.  The 
Royal  Commission  of  1855,  after  pointing  out  that  the  vast 
majority  of  mercantile  contracts  are  made  without  any  writing, 
reported  as  follows : — "  This  general  contravention  of  tiie  rule  of 
"  the  laws  of  England  and  Ireland  in  the  practice  of  the  great 
**  commercial  emporiums  of  these  countries,  whereby  most  of  the 
"  innumerable  sales  which  are  there  daily  taking  place  are  left 
"  out  of  the  protection  of  the  law,  indicates  that  the  requirements 
**  of  the  1 7th  section  of  the  English  Statute  of  Frauds  and  the 
"  corresponding  section  of  the  Irish  Statute  are  not  now  adapted 
"to  the  practical  management  of  commercial  business."  The 
Commissioners  therefore  unanimously  recommended  that  "the 
"  sections  should  be  repealed,  and  that  the  laws  of  England  and 
"  Ireland  should  in  this  respect  be  assimilated  to  the  simpler  rule 
"  of  the  common  law  observed  in  Scotland." 

The  only  other  matter  which  it  occurs  to  me  to  note  in 
connection  with  the  work  of  the  Select  Committee  is  their 
deletion  of  clause  56,  dealing  with  the  contract  of  exchange  of 
goods.  I  confess  I  cannot  see  a  good  reason  for  this  clause  being 
thrown  aside,  especially  in  the  absence  of  any  reference  to  the 
contract  of  exchange  in  the  interpretation  clause.  The  fact  that 
Travis  (a  recent  American  writer  on  the  law  of  sale)  occupies 
upwards  of  thirty  closely  printed  pages  of  his  work  in  a  review 
V 
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of  authorities  on  both  sides  of  the  question  whether  the  contract 
of  exchange  is  the  same  as  the  contract  of  sale  seems  to  show 
the  expediency  of  a  simple  statement  on  the  subject,  such  as  that 
contained  in  the  clause  now  expunged.  There  is  no  reason  why 
the  contest  waged  in  the  civil  law  between  the  Sabinians  and 
the  Proculians  should  be  renewed  in  modem  times. 

Richard  Brown. 


Currtni  flotes. 

The  Sale  of  Goods  Bill. — ^This  Bill  continues  to  make 
process  in  the  Commons.  The  Select  Committee  to  which  it 
was  referred  held  four  meetings,  and,  after  going  over  the  clauses 
in  detail,  presented  their  report  on  15th  Aurast.  The  Attorney- 
General  (Sir  Charles  Russell)  was  appointed  chairman  and  pre- 
sided at  the  first  two  meetings,  while  the  Solicitor-General  for 
Scotland  (Mr.  Asher),  who  had  been  placed  on  the  committee  in 
room  of  Mr.  Cross,  presided  at  the  other  meetings.  The  report 
of  the  Select  Committee  is  presently  under  consideration  of  a 
committee  of  the  whole  House.  The  Bill  has  been  subjected  to 
considerable  alteration,  to  which  reference  is  made  in  another 
part  of  this  issue. 

Missing  Word  Competitions. — The  decision  of  Mr.  Justice 
Stirling  that  these  competitions  are  illegal  under  the  statutes 
against  lotteries  has  led  to  a  change  of  the  locus  operandi. 
Merchants,  lawyers,  and  all  sorts  and  conditions  of  men  in  this 
country  are  now  inundated  with  invitations,  after  the  manner  of 
the  German  lotteries,  to  take  part  in  missing  word  competitions 
abroad.  We  have  before  us  the  first  two  issues  of  a  weekly 
publication  by  what  is  called  the  Anglo-Dutch  Competition  Com- 
pany, hailing  from  Middelburg,  Holland,  but  the  names  connected 
with  it  are  so  unmistakably  English  that  there  can  be  no  doubt 
of  its  origin.  These  papers,  which  are  titled  Nos.  1  and  2  of 
volume  I.,  set  forth  the  rules  and  regulations  of  the  company  and 
give  the  subjects  for  competition.  The  enormous  success  of  these 
competitions  in  England  proves  the  exciting  nature  of  this  species 
of  gambling.  It  will  oe  remembered  that  in  the  Pearson's 
Weekly  case  the  facts  founded  on  showed  that  a  single  competition 
had  produced  returns  to  the  number  of  472,674,  and  a  sum  of 
money  amounting  to  £23,628  14s. 


Irish  Landlord  and  Priest. — An  interesting  case  has  just 
been  decided  bv  the  House  of  Lords  on  appeal  from^  Ireland.  In 
1839  the  then  Marquis  of  Lansdowne  entered  into  an  agreement 
with  the  Roman  Catholic  Bishop  of  Kildare  to  lease  in  perpetuity 
a  portion  of  ground  containing  upwards  of  10  acres  as  a  suitable 
holding  for  the  Roman  Catholic  oflSciating  clergyman  upon  his 
lordship's  estate  at  Luggacurren,  in  the  parish  of  Ballyadams, 
Queen's  County.    The  curates  of  Luggacurren  have  since  resided 
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on  the  holding,  and  the  rent  stipulated  by  the  lease  has  been 
regularly  paid  by  the  parish  priest  of  Bally adams.  In  1887 
twenty-one  cottages  or  huts  were  erected  on  the  lands,  and  have 
been  occupied  by  tenants  evicted  from  their  holdings  on  the 
Luggacurren  estete  for  non-payment  of  rent.  The  present 
Marquis  naturally  resented  this  use  of  the  land,  and  the  Courts 
have  now  granted  him  an  injimction.  It  was  not,  however,  with- 
out difficulty  that  this  result  was  arrived  at  by  the  House  of  Lords. 

New  Departure  in  Law  Journalism. — ^The  Law  Times  has 
instituted  a  "  literary  column,"  among  the  contributions  to  which 
is  a  sermon  preached  in  Temple  Church.  This  is  an  interesting 
combination  of  law  and  divinity,  the  sermon  forming  a  refreshing 
oasis  among  "  Notes  of  decisions  not  yet  reported,"  &c.  The  text 
was  not  "  Woe  unto  you,  ye  lawyers !" 

English  Fiction  and  Scottish  Law. — Apropos  of  the 
article  on  this  subject  in  the  August  number  of  the  Review,  the 
following  excerpt  from  a  review  in  the  Glasgow  Herald  of  17th 
August  may  interest  our  readers : — 

A  Man  of  Mystery.  By  Mrs.  Harcourt-Roe.  (Loudon :  Jame^ 
Blackwood  &  Co.) — This  is  by  way  of  being  a  remarkable  novel ;  we 
have  an  altogether  wonderful  man  as  hero,  who  is  something  of  a  theo? 
sophist  and  a  great  deal  of  a  charlatan,  and  of  whom  we  are  very  tired 
before  his  rehabilitation  when  he  dies  in  the  odour  of  Christian  sanctity. 
After  his  death  the  one  fairly  sensible  man  in  the  book  up  to  that  point 
charges  himself  with  the  manslaughter  of  the  "  Man  of  Mystery,"  and 
then  the  authoress  thoroughly  enjoys  herself  in  describing  the  trial.  It 
must,  indeed,  have  been  a  remarkable  trial ;  for  irregularity  we  have 
never  known  of  a  more  remarkable.  The  counsel  for  the  prosecution 
gives  evidence  on  his  own  account,  causing  "  great  sensation  in  Court " 
(which  we  do  not  doubt) ;  the  witnesses'  evidence  meanders  over  all 
sorts  o(  irrelevant  matters,  and  the  prisoner's  counsel,  not  to  be  outdone, 
also  enlivens  the  proceedings  by  his  personal  recollections  of  various 
interesting  circumstances  which  come  to  his  recollection.  As  it  appears 
that  the  prisoner  (who  is  himself  a  barrister),  when  charged,  pleaded 
guilty,  the  jury's  finding  that  he  ims  guilty  is  not  surprising,  but  what 
the  judge  can  have  been  about  we  cannot  imagine ;  perhaps  he  slept. 
At  the  end,  however,  his  Jordship  rose  nobly  to  the  level  of  the  counsel 
and  witnesses,  and  trimnphantly  crowned  the  amazing  proceedings  by 
sentencing  the  criminal  to  "three  months  as  a  first-class  misdemeanant." 
Mrs.  Harcourt-Roe  may  not  be  a  novel  writer  of  the  best,  but  as  a  legal 
humourist  it  is  difficult  to  excel  her.  Lawyers  will,  indeed,  find  her 
concluding  chapters  a  feast  of  fat  things. 


#Ktttarfi. 


At  Montpclier,  near  Dundee,  on  30th  August,  Mr.  William  Hay, 
town  clerk,  Dundee.  The  deceased  was  in  his  seventy-sixth  year, 
and  had  been  confined  to  the  house  for  nearly  five  months.  He 
was  a  native  of  Elgin,  and  after  serving  his  apprenticeship  there, 
he  established  himself  as  a  law  agent  m  Dundee,  where  he  soon 
made  a  flourishing  business.      In   1863  he  entered  the  town 
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council,  and  was  appointed  senior  bailie  about  two  years  later. 
On  the  death  of  Provost  Parker  in  1867,  Mr.  Hay  was  appointed 
chief  magistrate  ad  interim,  and  in  the  following  November  he 
was  elected  to  remain  in  office  for  a  full  term.  Resigning  the 
office  of  chief  magistrate  in  1869,  Mr.  Hay  was,  on  the  death  of 
Mr.  Christopher  Kerr,  elected  town  clerk.  Mr.  Hay  also  acted 
as  clerk  of  the  Water  (Commission  and  Burial  Board,  and  he  was 
ureses  of  the  Faculty  of  Procurators,  and  an  honorary  Sheriff- 
Substitute  and  J.P.  for  the  county.  He  is  survived  by  a  widow, 
ond  son,  atid  live  daughters,  his  eldest  son,  who  was  an  advocate, 
having  died  about  a  year  ago. 


^ottB  from  i^onbon. 

Thb  Tsmple,  ^9th  August,  1893. 
About  this  time  last  year  I  was  discussing  in  these  notes  the 
subject  of  the  Report  of  the  Council  of  Judges  upon  Legal  Pro- 
cedure, which  was  then  occupying  the  attention  both  of  lawyers 
and  laymen  te  the  exclusion  of  almost  every  other  tepic  The 
readers  of  the  Review  are  aware  that  great  hopes  were  aroused 
by  the  unprecedented  activity  which  appeared  te  have  sprung  up 
in  all  quarters,  and  the  enthusiasm  which  seemed  te  promise  such 
new  heavens,  and  new  earths,  and  a  new  golden  age  for  the  law. 
They  are  also  aware  how  these  hopes  became  modified,  and  a 
sense  of  disappointment  succeeded  te  the  bright  anticipations  of 
isi  renovation  of  all  things  as  time  went  by,  and  it  became  a 
question  whether  after  all  we  had  not  innocently  accepted  an  old 
dodge  for  staving  off  inconvenient  demands,  well  known  to 
politicians, — that  is,  of  appointing  a  body  of  gentlemen,  under  the 
name  of  committee  or  commission,  to  accumulate,  under  the  guise 
of  an  inquiry,  all  the  possible  difficulties  surrounding  the  subject, 
with  the  intention  of  magnifying  them  and  amassing  a  quantity 
of  matter  so  great  as  to  dishearten  and  frighten  everybody  from 
taking  a  step  in  such  a  morass,  and  to  furnish  those  in  authority 
with  an  infinitude  of  excuses  for  doing  nothing.  The  report  of 
the  judges  itself  was  an  unsatisfactory  document.  It  was  bound 
to  be  so  to  those  who  had  taken  broad  views  of  the  kind  of 
reforms  which  altered  circumstances  have  brought  about.  The 
times  are  ripe  for  an  altogether  new  model  of  our  legal  institu- 
tions— for  something,  in  law,  analogous  to  what  we  see  going  on 
in  the  other  institutions  of  the  country.  We  need  a  new  relation 
established  between  the  central  authority  and  the  provincial 
branches  similar  to  that  which  is  Rowing  up  between  the 
imperial  and  the  local  governments.  To  amend  the  Judicature 
Acts  was  necessary  and  important,  but  by  no  means  enough, 
even  if  they  were  carried  to  the  point  of  perfection.  Yet  that 
was  the  only  matter  entrusted  to  the  judges;  and  a  whole  host  of 
oUier  questions  are  waiting  to  be  taken  in  hand  by  some  states- 
man of  the  future  who  has  a  conception  of  the  fact  that  the 
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administration  of  justice  is  of  national  and  not  merely  professional 
importance,  and  must  be  looked  upon  as  no  less  an  object  of  the 
Government  than  legislation. 

We  shall  have  to  wait  a  considerable  time  for  these  without 
doubt  In  the  meantime  we  are  now  in  a  position  to  see  what 
we  have  got  by  the  judges*  report,  as  during  the  month  we  have 
had  under  discussion  a  Bill  which  has  passed  its  third  reading  in 
the  House  of  Lords,  and  the  issue  of  an  Order  in  Council — both 
founded  upon  the  report.  The  first  is  what,  when  passed,  will  be 
known  as  the  Supreme  Court  of  Judicature  Act,  1893;  the  other 
deals  with  the  question  of  circuits;  and  lays  down  a  scheme 
intended  to  ensure  that  the  almost  complete  stoppage  of  business 
in  the  metropolitan  Courts  shall  be  prevented  in  tuture  by  the 
presence  of  a  continuous  supply  of  judges  during  the  circuit 
progresses.  In  passing,  we  may  indulge  the  hope  that  this  year 
has  seen  the  last  of  that  astonishing  spectacle,  which  the  Londoner 
has  become  almost  too  much  accustomed  to  to  be  amazed  at,  of 
five  out  of  six  of  all  the  Courts  being  closed  for  about  six  weeks 
prior  to  the  long  vacation,  not  to  mention  two  other  periods  of 
the  year  when  the  same  spectacle  has  been  on  view. 

There  are  three  matters  of  interest  contained  in  the  Bill. 
The  first  is  the  subject  of  appeals;  the  second,  the  alteration 
introduced  as  to  the  persons  entitled  to  make  rules  for  the 
r^ulation  of  procedure  and  an  enlargement  of  their  powers, 
which  will  be  mentioned  later;  the  third,  the  abolition  of  an 
ancient  office  called  the  Queen's  Remembrancer.  The  first  is 
the  main  object  of  the  Bill,  founded  on  the  report  of  the  judges 
that,  '*  although  the  number  of  cases  in  which  appeals  in  matters 
"  of  practice  does  not  appear  large,  the  Council  recommend  that 
**  the  opportunity  of  using  so  many  stages  of  appeal  should  be 
**  taken  away."  Most  people  would  have  said  this  was  putting 
the  matter  very  mildly,  and  that  the  abuse  had  become  glaring 
and  an  oppressive  instrument  in  litigation. 

In  future  no  appeal  from  any  interlocutory  order  or  judgment 
made  or  given  by  a  judge  will  lie,  except  with  the  leave  of  the 
judge  or  of  a  judge  of  the  Court  of  Appeal,  and  except  where 
the  liberty  of  the  subject  or  the  custody  of  infants  is  concerned, 
and  in  cases  of  granting  or  refusing  an  injunction  or  appointing 
a  receiver.  Most  interlocutory  matters,  speaking  of  the  Common 
Law  J)ivision,  are  taken  in  chambers,  coming  before  a  master  in 
t&e  first  instance,  with  an  appeal  to  the  judge  who  is  sitting  in 
chambers.  The  above  clause  secures  the  appeal  going  no  further 
except  as  stated.  Divisional  Court,  Appeal  Court,  House  of 
Lords  was  always  a  possible  series. 

In  the  case  of  matters  of  practice  and  procedure  there  is  an 
alteration  made  in  the  present  order  of  things.  Appeals  from 
the  judge,  as  first  mentioned,  went  first  to  the  Divisional  Court 
and  thence  to  the  Appeal  Couri  In  future  they  are  to  go  direct 
to  the  Appeal  Court,  and  its  decisions  are  to  be  final. 

The  functions  of  the  Divisional  Courts  are  thus  cut  down  by 
limiting  appeals  from  interlocutory  judgments  and  orders  to 
those  granted  by  a  judge,  and  by  taking  all  matters  of  practice 
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and  procedure  to  this  Appeal  Court  There  is  a  feeling  that  it 
would  have  been  better  to  abolish  Divisional  Courts  by  establish- 
ing an  additional  branch  of  the  Appeal  Court.  Very  probably 
that  will  be  done  some  time,  but  at  present  we  have  got  no 
further  than  as  above  described ;  and  one  objectionable  ^ture 
is  removed  by  the  clause  that  in  case  of  appeals  from  any  Court 
or  person — and  it  must  be  remembered  that  the  Divisional  Courts 
hear  appeals  from  the  County  and  other  inferior  Courts — ^these 
are  to  be  determined  finally  in  the  Divisional  Court  unless 
leave  is  given  by  that  Court  or  the  Court  of  Appeal;  and  in 
case  it  is  heard  in  the  latter  Court  its  decision  is  to  be  final. 
The  objectionable  feature,  it  may  be  surmised,  was  that  a 
Court  composed  of  two  judges,  hearing  a  class  of  appeals 
which  in  many  people's  judgment  might  be  heard  and  decided 
suflSciently  well  by  one,  was  tempted  to  leave  its  decisions 
in  somewhat  a  loose  way  to  be  corrected  by  the  Court  of 
Appeal. 

As  to  the  new  duties  cast  upon  this  last  Court,  we  have  seen 
they  will  be  counterbalanced  by  the  restriction  upon  appeals 
now  laid  down ;  and  indeed,  judging  from  the  proceedings  of  the 
Court  lately,  its  members  have  certainly  not  had  as  much  to  do 
as  the  public  may  reasonably  expect  such  highly  paid  servants 
to  be  charged  with,  and  there  seems  no  fear  of  its  being  over- 
burdened with  business.  Holidays  may  be  a  little  less  frequent, 
but  an  approving  conscience  will  enable  the  judges  to  enjoy 
repose  the  more  when  it  does  not  come  so  irregularly. 

The  above  are  the  principal  points  relating  to  appeals  which 
need  be  mentioned.     There  are  others  in  the  same  direction. 

The  next  matter  to  be  noticed  is  that  relating  to  the  rule- 
making power.  By  section  3  this  power  is  in  futui*e  to 
include  a  power  to  make  rules  for  regulating  the  mode  in 
which  evidence  of  particular  facts  may  be  given  in  certain 
matters  or  proceedings  where  a  fund  or  property,  whether  in 
Court  or  not,  has  to  be  distributed;  and  in  applications  made  to 
the  Court  for  directions  relative  to  such  proceedings.  This  is  a 
very  important  class  of  cases,  as  will  be  seen,  and  often  great 
expenses  are  incurred  by  requiring  the  ideal  standard  of  evidence 
to  be  produced  in  proof  of  facts  instead  of  the  reasonable  kind 
of  evidence  which  would  satisfy  a  man  of  business  in  his 
ordinary  dealings.  The  result  is  veiy  often  a  preposterous  scale 
of  expenses  for  small  funds;  and  the  rules  to  be  made  under 
this  power  we  may  hope  will  remedy  the  abuse. 

By  section  4  we  get  an  alteration  on  the  personnel  of  the  body 
in  whom  the  rule-making  power  is  at  present  vested.  Hithei-to 
it  has  consisted  of  certain  judges  and  the  Lord  Chancellor 
alone.  This  section  enacts  that  the  Rule  Committee  shall  include 
the  President  of  the  Incorporated  Law  Society  for  the  time 
being  and  two  other  persons  who  will  be  appointed  by  the  Lord 
Chancellor  for  a  time  specified  by  him.  This  is  a  reform  long 
advocated  by  the  two  branches  of  the  profession,  but  it  is  a 
curious  reflection  that,  while  the  solicitors  have  an  acknowledged 
representative  who  may  ex  officio  sit  by  the  side  of  the  judges, 
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the  Bar  has  no  such  personage  who,  by  virtue  of  his  oflSce,  can 
be  said  to  represent  it  The  Attorney-General  does  so  nominally, 
but  how  different  his  position  to  that  of  the  President  of  the 
Incorporated  Law  Society !  The  former  is  a  Consul  under  the 
Empire,  the  latter  a  Consul  of  the  Republic ;  or,  to  put  it 
another  way,  there  is  all  the  difference  in  the  two  cases  between 
shadow  and  substance.  If  we  look  elsewhere,  we  see  four 
separate  and  independent  bodies  all  engaged  in  the  mighty  task 
of  governing  their  respective  segments  of  the  Bar,  and  not  one  of 
them  in  the  person  of  any  of  i&  officers  representing  the  whole. 
The  Bar  Committee  neither  re^ns  nor  governs,  but  acts  as  a 
sort  of  humble  go-between.  The  Bar  Association  is  still  in 
nubibus. 

The  Order  in  Council  which  rearranges  our  circuit  system  is 
the  second  result  of  the  Judges'  Council  and  Report.  In  answer 
to  the  demand  for  the  abolition  of  the  circuit  svstem  and  the 
establishment  of  provincial  branches  of  the  High  Court,  the 
judges  have  responded  with  a  scheme  for  adding  to  the  numbesr 
of  tne  seasons  when  the  assizes  are  held.  Now  we  have  three, 
in  future  we  shall  have  four — in  Summer,  Autumn,  Winter,  and 
a  season  to  which  the  name  of  Easter  is  given,  instead  of  Spring 
as  might  be  expected.  For  about  ten  months  in  the  year  a 
greater  or  less  number  of  judges,  according  to  a  schedule 
prepared  by  the  Council,  will  always  be  travelling  about  from 
place  to  place.  Sometimes  there  will  be  ten,  sometimes  six,  and 
for  the  two  months  of  the  Easter  Circuit  there  will  be  at 
Manchester  and  Liverpool  four  judges  holding  Courts  there; 
the  only  ones  out  of  town.  This  secures  that  there  shall  never 
be  fewer  judges  than  five  in  London,  at  some  periods  nine,  and  at 
others  eleven ;  so  that,  while  practically  continuous  sittings  are 
going  on  in  the  country,  we  shall  have  the  Queen's  Bench 
Division  at  least  kept  open  all  the  year,  except  at  the  regular 
vacations. 

A  sop  is  also  thrown,  as  will  be  seen,  to  Manchester  and 
Liverpool.  They  will  always  absorb  four  judges  during  the 
three  ordinary  circuits,  who  will  sit  at  these  places  about  fivq 
months  out  of  the  ten,  and  then,  in  addition,  they  get  their  own 
circuit  at  Easter. 

There  is  a  real  improvement  in  this,  but  we  shall  still  have 
the  judges  wasting  time  and  money  in  visiting  a  great  number  of 
places  where  business  is  almost  a  vanishing  quantity,  and  nothin<y 
IS  done  to  secure  that  business  which  might  be  taken  on  circuit 
but  is  put  down  for  trial  in  London  shaU  be  taken  there.  And 
yet,  if  our  judges  are  to  be  turned  more  and  more  into  a  kind  of 
itinerant  County  Court  judges,  there  ought  to  be  a  sufficient 
amount  of  business  at  their  Courts  to  warrant  their  visits. 
Things  are  getting  into  a  curious  confusion  with  all  these 
attempts  to  evade  the  reconstruction  of  the  whole  system.  For 
instance,  the  Lord  Chancellor  has  a  scheme  for  establishing  a 
central  County  Court  in  which  those  actions  begun  in  the  High 
Court  but  remitted,  as  they  often  are,  to  a  County  Court  for  trial 
shall  be  tried  by  selected  County  Court  judges.    These  judges 
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would  have  a  Court  near  the  High  Court  of  Justice.  They 
would  be  men  whose  reputation  and  ability  as  lawyers  is  equal  to 
most  of  the  High  Court  judges,  for  there  is  a  group  of  distin- 
guished men  who  of  late  years  have  gone  upon  the  County  Court 
bench.  There  is  reason  to  doubt  whether  the  new  circuit 
arrangements  will  really  leave  a  sufficient  staff  of  judges  at  the 
High  Court  to  transact  its  business,  and  hence  there  would  be  a 
steady  inclination  to  transfer  a  greater  and  greater  proportion  of 
ordinary  litigation  to  the  centml  County  Court.  We  may  then 
live  to  see  this  curious  spectacle, — the  County  Court  judges 
turned,  into  a  fixed  body  doing  Hiffh  Court  business,  and  Her 
Majesty's  judges  jKtr  excellence  travelling  about  trying  a  class  of 
cases  not  above  the  ordinary  County  Court  level. 

With  the  glorious  weather  which  preceded  the  long  vacation 
this  year  we  do  not  need  pity  them,  indeed ;  for  absence  from 
London  at  such  a  time  is  a  pleasure  which  should  only  be 
reserved  for  the  virtuous.  In  winter  and  autumn,  however,  the 
case  is  different;  but  the  judges  have  wisely  provided  that  when 
any  of  their  number  has  been  absent  on  circuit  for  thirty -five 
days,  the  victim  may  insist  on  some  brother  from  London  coming 
down  to  take  his  place  and  enable  him  to  return  to  the  pleasures 
and  gaieties  of  the  town.  Thus  the  wind  is  tempered  to  the 
shorn  lamb. 


Dunfermline. — Society  of  Law  Agents, — At  a  meeting  of  law  agents, 
held  in  the  Sheriff  Court-room  on  Monday,  26th  June,  under  the  pre- 
sidency of  Mr.  W.  Simpson,  it  was  resolved  that  their  society,  which  has 
been  in  abeyance  for  a  considerable  number  of  years,  should  be  resus- 
citated. They  accordingly  formed  themselves  into  a  new  society  to  be 
named  the  Society  of  Law  Agents  of  Dunfermline  District  of  Fife.  The 
objects  of  the  society,  according  to  the  conditions  agreed  upon,  are — (1) 
to  provide  a  representative  body  to  conserve  the  interests  and  protect 
the  rights  of  the  members  of  the  legal  profession  who  practice  in  the 
Dunfermline  district  of  Fif eshire  in  relation  to  all  matters  affecting  them 
as  practitioners  ;  (2)  to  consider  legislative  and  other  measures  affecting 
the  profession  or  of  importance  to  the  society  ;  (3)  to  promote  efficiency, 
expedition,  and  convenience  in  the  procedure  of  Coiirt ;  (4)  to  provide 
for  the  regular  appointment  of  agents  to  act  for  the  poor;  and  (5)  to 
co-operate  with  the  Incorporated  Society  of  Law  Agents  in  Scotland  in 
regard  to  all  or  any  of  the  above  matters.  The  office-bearers  were  there- 
after elected  as  follows : — Dean,  Mr.  William  Simpson  ;  vice-dean,  Mr. 
Daniel  Gorrie;  secretary  and  treasurer,  Mr.  David  D.  Blair;  council,  the 
Dean,  Vice-Dean,  and  Secretary,  and  Messrs,  Andrew  Burt,  Alexander 
Fraser,  and  James  Currie  Macbeth. 
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CORONERS'  INQUESTS  FOR  SCOTLAND. 
(fatal  accidents'  inquiry  bill). 

The  intelligent  foreigner  touring  in  Great  Britain  finds  many 
things  to  surprise  him.  The  variations  of  language  between  the 
south  of  England  and  the  north  of  Scotland — Cockney,  Yorkshire, 
Lancashire,  Lowland  Scotch  (with  its  innumerable  dialects),  and 
Gaelic — ^might  seem  to  be  greater  than  the  geographical  limits 
make  necessary  or  even  justify.  The  flatness  of  middle  England 
would  not  prepare  the  tourist  for  the  mountains  of  Cumberland, 
and  the  fertile  Lothians  would  contrast  strangely  with  the 
barrenness  of  the  West  and  North  Highlands.  But  these 
contrasts  would  excite  less  surprise  than  the  racial,  social,  and 
legal  differences  which  exist  in  the  tight  little  island  where  there 
is  so  little  room  and  so  much  company.  The  inquiring  tourist 
would  be  surprised  to  learn  that  things  ecclesiastical  are  so 
arranged  that,  though  the  country  is  protestant,  the  prelate  of 
the  south  has  little  in  common,  and  no  sympathy  at  all,  with  the 
presbyter  of  the  north;  and  that  in  things  juridical  the  diflerences 
are  so  great  that  a  man  learned  in  the  law  and  legal  practice  of 
Scotland  would  not  be  a  safe  adviser  in  the  simplest  case  over 
the  border.  Till  Home  Rule  rose  so  suddenly  in  favour,  in  some 
quarters,  there  was  hope  of  amendment  in  the  department  of  law, 
for  it  used  to  be  the  aim  of  legal  reformers  to  assimilate  the  laws 
of  England  and  Scotland  ;  but  perhaps  we  may  now  expect  the 
"  national "  feeling  to  extinguish,  or  at  least  damp,  what  we  may 
call  the  imperial  sentiment  that  tends  to  unification. 

From  recent  events  we  learn  that  a  section  of  Scotsmen  still 

favour  one  item  of  legal  assimilation.     They  want  to  introduce 

into  Scotland  the  equivalent  of  the  English  Coroner's  Inquest  in 

cases  of  accidental  death  connected  with  industrial  occupations. 

V 
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We  need  not  here  inquire  into  the  origin  of  the  demand,  nor 
trouble  ourselves  to  find  whether  the  motive  is  legal  reform  or 
the  advancement  of  tradesrunion  interests.  The  only  questions 
we  need  consider  are  theoe.:  Would  the  change  be  an  improve- 
ment ?  and,  Do  the  public  desire  the  change  ?  Let  us  take  the 
last  first 

Do  the  people  of  Scotland  desire  the  change?  If  the 
composition  of  the  deputation  that  interviewed  the  Lord 
Advocate  on  the  subject  not  long  ago  is  scrutinised,  the 
scrutineer  will  find  that  it  was  ilot  representative  of  any  interest 
except  trade,  or  rather  trades'-union.  No  legal  body  was 
represented,  yet  lawyers  must  know  a  good  deal  about  this 
subject  and  have  opinions  on  it.  In  the  nature  of  the  case,  how- 
ever, there  are  few  people  interested  to  such  an  extent  as  to  induce 
them  to  take  up  the  subject  on. behalf  of  mere  legal  reform. 
Are  trades'-unionists  amongst  the  few?  By  their  action  they 
say  that  they  are,  in  certain  cases.  The  general  public  do  not 
seem  to  care  much  about  the  question,  and  have  not  even 
expressed  dissatisfaction  with  present  arrangements ;  so,  if 
these  are  to  be  altered,  the  champions  of  industrial  interests 
must  show  cause. 

When  a  man  dies  suddenly,  the  Procurator-Fiscal,  on  behalf 
of  the  Crown,  inquires  into  the  cause  of  death,  and  if  the 
Lord  Advocate  or  his  depute  is  satisfied  from  the  prect^ni- 
tions  taken  and  evidence  obtained  by  the  Fiscal  that  no 
one  is  to  blame,  the  order  issued  from  the  Crown  ofiice  is 
for  *'no  further  proceedings."  The  precognitions  are  taken 
in  private,  without  the  public  or  the  press  having  any  oppor- 
tunity of  directly  influencing  the  scope  or  mode  of  the 
inquiry.  It  is  quite  certain  that  the  relatives  of  the  deceased 
man  do  not  regret  that  the  public  have  no  admission  to  the 
inquiry  and  no  information  from  the  press  except  what  is  known 
by  every  one  in  the  district  There  may,  perhaps,  be  a  few 
whose  ungratified  curiosity  causes  them  to  fret  at  the  privacy 
(they  call  it  secrecy)  of  the  proceedings,  but  everybody  else  is 
satisfied  that  Crown  counsel  sees  that  the  public  interest  is  not 
neglected.  When  a  man  dies  from  injuries  received  through 
accident  of  any  kind,  the  private  Crown  inquiry  is  just  as  certain 
to  be  thorough  in  tlie  public  interest  as  in  the  case  of  a  man 
who  died  in  his  bed.  But  it  is  quite  conceivable,  in  the  case  of  a 
man  killed  at  his  work,  that  a  particular  set  of  tradesmen  have  an 
interest  to  learn  all  the  particulars  of  the  accident  Their  interest 
may  lie  in  the  arrangements  for  carrying  on  their  work,  and  the 
risks  to  life  and  limb  arising  therefrom ;  or  they  may  feel  inte- 
rested in  getting  compensation  for  the  heirs  of  their  deceased 
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fellow-workman  from  the  party  who  may  be  responsible  tot  the 
accident  They  have  no  special  interest  in  the  question  whether 
any  one  is  criminally  to  blame  for  the  death.  That  is  a  question 
for  the  whole  community,  and  the  Lord  Advocate  and  his  sub- 
ordinates may  safely  be  left,  to  deal  with  it  in  the  public  interest. 
So  far  as  we.  know,  the  people  of  Scotland  are  quite  plectsed 
with  existing  arrangements,  and  it  would  be  curious  if  they  were 
not,  for  the  painful  and  melancholy  events  to  which  the  inquiries 
refer  are  dealt  with  by  an  officer  accustomed  to  investigate,  who 
has  no  bias  any  way,  except,  perhaps,  in  the  direction  of  making 
and  pressing  a  charge  on  the  slenderest  grounds — who  accepts 
information  from  every  quarter  and  knows  pretty  well  where  to 
look  for  it — who  goes  about  his  work  without  fuss  or  unnecessary 
injury  to  the  feelings  of  the  dead  man's  relatives — and  who  does 
all  that  is  needed  in  the  public  interest  at  a  minimum  of  cost  to 
the  public  The  small  section  who  have  proposed  the  change  in 
accident  cases  suggested  that  the  inquiry  is  often  made  by  a  man 
who  does  not  understand  the  things  he  has  to  deal  with.  Perhaps 
it  is  on  the  analogy  of  Board  of  Trade  inquiries  in  maritime 
cases  that  the  malcontents  think  a  jury  containing  specialists 
should  assist  the  Procurator-Fiscal,  and  that  without  such  assist- 
ance the  Fiscal  is  sure  to  err.  But  the  analogy  does  not  hold,  for 
in  a  Board  of  Trade  inquiry  somebody  is  always  on  his  trial — a 
master  or  mate  and  often  two  masters  or  mates  or  the  owners — 
whereas  in  the  Fiscal's  inquiries  nobody  is  ever  on  his  trial.  A 
public  officer  does  not  need  to  be  an  engineer  to  understand  a  boiler 
explosion,  or  a  miner  to  comprehend  a  pit  accident.  A  trained 
lawyer,  if  he  does  not  know  all  about  the  work  and  appliances 
of  every  trade,  at  least  knows  the  limits  of  his  own  knowledge 
and  how  to  supply  his  defect  of  technical  information.  The 
malcontent  deputation  did  not  mention  any  instance  of  error 
through  want  of  skill  on  the  part  of  the  officers  of  inquiry  under 
the  present  system.  One  would  have  thought  something  of  this 
kind  necessary  to  support  their  demand ;  but  neither  the 
deputation  nor  the  Lord  Advocate  seemed  to  think  of  this,  which 
is,  to  say  the  least,  curious,  especially  when  we  reflect  that  the 
Lord  Advocate  is  himself  the  head  of  the  department  whose 
inquiries  were  spoken  of  with  so  little  respect.  Perhaps  the 
Lord  Advocate,  whose  duties  in  this  department  are  performed 
by  the  Advocates-Depute,  forgot  his  own  theoretical  connection 
with  the  impugned  form  of  inquiry  and  his  responsibility  for 
its  management.  If  one  or  two  Advocates-Depute  and  Procurators- 
Fiscal  had  been  present,  things  might  have  taken  a  different  and 
more  proper  turn.  From  the  extreme  complaisancy  of  the  Lord 
Advocate  on  the  occasion,  one  is  tempted  to  ask  whether  his 
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replies  came  from  the  first  (Scottish)  law  officer  of  the  Crown  or 
from  the  member  for  Clackmannan.^ 

The  trades'-union  leaders  desire  public  inquiries  in  the  interest 
of  claims  for  compensation,  as  one  of  the  deputation  made  clear 
by  a  remark  about  "  pinning  responsibility  for  accidents  down  in 
"  the  proper  quarter."  Bjit  they  surely  forget  that  already  claims 
are  made  against  employers  almost  without  exception  in  every 
case  of  accident,  whether  fatal  or  not  The  Crown  inquiry  is  to 
find  if  there  has  been  a  crime — from  murder  down  to  culpable 
homicide — ^but  an  inquiry  whether  any  one  is  liable  in  civil 
damages  is  so  different  in  its  scope  that,  in  our  opinion,  it  could 
not  with  propriety  or  advantage  be  tacked  on  to  the  investigation 
required  in  the  public  interest  for  the  discovery  of  crime.  More- 
over, the  heirs  of  the  deceased  person  suffer  from  no  l8.ck  of  legal 
assistance,  which  is  always  at  hand  and  often  in  competitive  super- 
abundance, to  obtain  from  the  employer  such  damages  as  may  be 
due,  with  expenses,  or  such  damages  as  may  not  be  due — to  avoid 
expenses. 

But  if  the  deputation  had  wanted  the  change  in  the  interest 
of  the  mechanical  arrangements  for  carrying  on  the  work  of  the 
various  industrial  occupations  for  which  they  profess  to  speak, 
their  case  is  no  stronger  than  we  have  found  it  on  the  claim- 
for-compensation  ground.  Are  tradesmen  and  their  leaders  so 
ignorant  or  so  stupid  as  not  to  know  where  appliances  are  faulty 
unless  the  inquiry  in  cases  of  fatal  accident  informs  them?  They 
may  by  their  demand  call  themselves  so,  but  nobody  else  would 
be  safe  to  say  it,  especially  of  the  leaders.  The  inquest  they 
desire  is  applicable  only  to  fatal  accidents,  whereas  mechanical 
arrangements  are  involved  in  nearly  all  a<5cidents.  In  the  interest 
of  tradesmen  is  it  worth  while  to  investigate  publicly  and  excep- 
tionally one  case  in  ten,  twenty,  or  thirty,  and  for  this  purpose 
to  alter  a  system  which  has  worked  to  the  entire  satisfaction  of 
the  general  public  for  generations,  and  costs  a  tithe  of  what  the 
new  arrangement  would  cost?  And  would  the  new  plan  disclose 
anything  which  tradesmen  cannot  find  out  for  themselves  inde- 
pendently of  private  inquiry  or  public  inquest  ?    Surely  not. 

For  example,  a  miner  is  killed  while  below  during  his  working 
hours,  and  his  fellow-workers  wish  to  know  the  precise  cause  of 
his  death,  and  whether  the  working  arrangements  or  appliances 
are  defective  or  were  neglected.  Is  it  possible  that  an  inquest  by 
a  jury  would  disclose  anything  not  known  to  the  other  workmen? 
Where  is  the  jury  to  get  information  not  at  the  command  of 
the  other  workmen  ?  The  inquest  might  very  readily  be  made 
the  occasion  of  thrashing  out  rival  and  conflicting  theories 
of  the  cause  of  the  accident,  but  it  is  not  easy  to  suppase  that  an 
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inqniry  of  a  contentious  nature  is  more  likely  to  lead  to  the 
discovery  of  truth  than  an  inquiry  conducted  without  bias  (or 
jury)  by  the  same  officer,  from  the  same  sources  of  information, 
without  the  collaboration  of  specialists,  but  with  all* the  help  which 
his  experience  bids  him  call  to  his  aid.  Is'  it  the  verdict  of  the 
jury  that  gives  the  English  inquest  its  y&lue  ?  Is  it  not  rather 
the  fact  that  those  who  take  it  upon  themselves  to  pronounce 
judgment  on  the  judgment  get  material  from  the  public  enquiry 
by  which  to  support  their  own  judgment  and  demolish  all  con- 
trary opinions  ?  There  are  some  people  who  cannot  accept  the 
verdict  of  any  jury  unless  they  sat  on  that  jury,  nor  even  then 
if  it  was  "by  a  majority"  unless  they  happened  to  be  in  the 
majority.  The  average  mind  of  the  average  citizen  waits  for  the 
verdict  of  a  jury  or  the  opinion  of  a  judge  and  believes  that  it  is 
correct.  These  are  not  the  people,  however,  whose  business  in  life 
it  is  to  keep  other  people  right,  but  who  never  blame  Providence 
for  not  sending  others  into  the  world  to  keep  them  right.  It  is  a 
mercy  that  this  spirit  confines  its  attentions  to  home,  and  leaves 
alone  foreign,  affairs,  else  what  a  bad  time  foreigners  would  have 
till  they  put  matters  on  a  proper  footing ! 

Surely  the  deputation  forgot  that  a  public  inquiry,  by  a  jury 
containing  specialists  and  presided  over  by  a  trained  lawyer,  to 
pin  responsibility  down  in  the  proper  quarter,  would  involve  all 
the  machinery  of  a  trial,  but  end  in  a  verdict  which  would  be 
without  force  or  effect  The  verdict  could  not  be  used  to  fix  criminal 
responsibility,  for  the  "guilty"  party  would  not  have  had  notice 
of  the  charge  or  opportunity  for  defence.  It  could  not  be  used 
to  fix  civil  liability  in  damages,  for  the  party  "  liable  "  would  not 
have  had  notice  of  claim  or  opportunity  of  rebutting  it.  The 
deputation  aimed  at  too  much.  They  lost  sight  of  the  true 
scope  of  the  (present)  Fiscal's  inquiry — the  discovery  of  crime 
or  criminal  responsibility.  Just  as  the  person  found  by  this 
inquiry  to  be  criminal  is  thereafter  put  on  his  trial  by  a 
separate  and  very  different  proceeding,  so  the  person  found  by 
the  proposed  inquiry  to  be  liable  in  civil  damages  would  have  to 
be  allowed  an  opportunity  of  defending  himself  in  a  separate 
action.  On  the  ground  both  of  convenience  and  justice  the  sepa- 
rate objects  must  be  attained  by  separate  modes  of  investigation. 
The  demand  of  the  deputation  is  therefore  one  that  cannot  be 
sustained  and  should  not  be  conceded. 

There  is,  however,  a  good  deaJ  of  sympathy  due  to  the 
sentiment  that  demands  a  public  inquiry  in  the  case  of  an 
accident  by  which  several,  or  it  may  be  many,  persons  lose 
their  lives.  The  event  is  a  public  event  in  the  broadest 
sense,  and  to  those  who  do  not  know  the  Scottish  method  of 
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Crown  (private)  inquiry  it  must  seem  strange,  and  because 
strange,  unsatisfactory,  that  the  investigation  should  not  also  be 
public.  Man  at  all  stages  (and  not  only  in  infancy)  being  imita- 
tive, it  is  not  wonderful  that  the  public  (Coroner's)  inquiry  of 
the  sister  kingdom  should  be  held  up  as  the  pattern  on  which  to 
model  the  remedy  for  the  evil,  defect,  or  imperfection  under 
discussion.  All  that  the  workmen  want,  certainly  all  that  their 
interests  demand,  might  be  obtained  without  slavishly  copying 
the  Coroner's  inquest  of  our  English  friends. 

The  framers  of  the  Fatal  Accidents'  Inquiry  (Scotland)  Bill  as 
introduced  are  evidently  of  our  opinion.  They  are  the  Lord 
Advocate,  Solicitor-General,  and  Secretary  for  Scotland,  and  they, 
with  the  sanction  of  the  Parliamentary  Standing  Committee  on 
Law,  disapproved  of  a  jury,  which  is  just  the  thing  the  deputation 
desiderate.  We  venture  to  say  that,  as  no  one  is  to  be  on  his 
trial  at  the  proposed  inquiry,  either  for  crime  or  civil  liability,  a 
jury  would  be  superfluous  and  obstructive  of  the  business,  besides 
adding  to  the  cost  of  the  proceedings.  From  later  reports  it 
appears  that  the  framers  of  the  Bill  yielded  to  pressure  and 
introduced  a  clause  providing  for  juries,  and  that,  as  this  proviso 
rendered  the  Bill  contentious,  it  was  shelved  for  the  session.  It 
is  to  be  hoped  the  delay  thus  gained  will  be  taken  advantage  of 
by  those  who  think  the  Bill  requires  further  consideration. 

The  Bill  provides  that,  if  the  Sheriff"  should  not  be  able  to 
preside,  the  Secretary  for  Scotland' may  appoint  a  competent 
person  (who  shall  possess  the  qualifications  for  the  office  of 
Sheriff'-Substitute)  to  hold  the  inquiry  in  his  stead.  This  pro- 
vision opens  the  door  for  spending  a  good  deal  of  public  money 
and  giving  the  public  nothing  for  it.  The  less  expensive  the 
machinery  of  inquiry  the  better,  for  it  is  to  lead  to  nothing  that 
the  Bill  (as  introduced)  tells  us  of.  The  papers  containing  the 
record  of  the  inquiry  are  to  be  transmitted  to  the  Crown  agent 
as  at  present.  That  means  to  the  Lord  Advocate,  nominally,  but 
to  his  deputes  in  reality,  who  will,  as  now,  read  the  papers  and 
issue  such  orders  as  the  circumstances  demand — "no  further 
proceedings,"  "further  inquiries,"  or  the  trial  of  the  person  or 
persons  criminally  responsible  for  the  accident  It  is  surely  a 
pity  to  alter  the  mode  of  inquiry  so  much  when  the  result  is  to 
be  precisely  the  same  as  at  present.  The  "inquiry"  is  not  to 
end  in  any  verdict  or  finding  that  will  bind  anybody,  but  is  a 
concession  to  the  demands  of — the  demandera  It  is  to  take 
somewhat  the  form  of  a  Coroner's  inquest,  but  is  not  to  be 
permitted  to  formulate  the  conclusion  which,  as  before,  is  to  lie 
with  the  Lord  Advocate.  It  is  to  be  a  fine,  broad,  public  high- 
way leading  to  nowhere. 
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A  noteworthy  feature  of  the  Bill  is  its  limitation  to  accidents 
resulting  in  death.  Is  a  railway  accident  whereby  fifty  or  a 
hundred  persons  are  injured,  but  nobody  killed,  not  of  as  great 
public  importance  as  a  pit  accident,  for  instance,  in  which  one 
man  loses  his  life  ?  Tet  the  one  is  to  be  the  subject  of  a  public 
inquiry,  presided  over  by  a  judge  of  the  land,  and  the  other  is  to 
be  held  as  beyond  the  jurisdiction  of  the  inquisitor.  Why  ?  Is 
it  because  in  the  former  no  lives  were  lost,  though  so  many  were 
in  jeopardy,  or  because  the  injured  persons  were  not  at  the  time 
"engaged  in  any  industrial  employment  or  occupation"  and 
killed  "  in  the  course  of  such  industrial  employment  or  occupa- 
tion," or  because  the  Board  of  Trade  will  inquire  into  the  matter 
and  pronounce  an  opinion  ?  Working  men  are  taught  to  object 
to  class  legislation,  and  here  they  are  promoting  it.  We  cannot 
answer  for  a  Secretary  for  Scotland,  but  we  venture  to  say  that 
no  Lord  Advocate  or  Solicitor-General  would  frame  such  a  Bill 
as  that  under  consideration  if  left  to  the  freedom  of  his  own  will. 
The  Bill  is  a  concession  to  clamour  without  knowledge,  and  there 
can  be  no  poorer  basis  for  legislation. 

A  few  points  of  detail  call  for  notice.  The  word  "accident"  is 
used  in  the  Bill  as  if  it  were  a  self -interpreting  definition.  It  is 
quite  conceivable  that  what  looked  at  first  like  an  accident  might 
turn  out  on  inquiry  to  be  an  act  of  murder.  The  moment  the 
aspect  of  crime  appears  the  inquiry  changes  its  character.  It 
ceases  to  be  an  inquest  as  to  the  cause  of  death  and  becomes  the 
preparation  of  a  charge  of  murder.  Is  the  inquiry  to  stop 
abruptly,  or  is  the  public  prosecutor  to  prepare  his  case  with  the 
same  publicity  as  will  attend  its  trial  ?  The  Fiscal  as  a  public 
functionary  would  need  to  be  vested  with  some  discretion  anent 
his  procedure. 

The  Fiscal  is  to  "proceed  to  collect  evidence"  anent  the 
accident  as  soon  as  he  receives  information  of  the  death,  and  then 
present  a  petition  to  the  Sheriff  for  a  public  inquiry  Is  there 
not  a  chance  that  the  Fiscal  will  make  much  the  same  inquiry  as 
at  present  before  he  takes  the  first  step  for  the  public  inquiry  ? 
If  he  did,  the  inquiry  would  not  be  an  inquiry  at  all,  but  a  proof 
at  which  further  evidence  would,  if  conflicting  with  what  the 
Fiscal  had  previously  collected,  create  an  antagonism  between  the 
Fiscal  cmd  the  party  leading  the  new  evidence.  This  antagonism 
would  not  smooth  the  way  to  the  goal  of  truth,  for  even  a  Fiscal 
does  not  like  to  have  his  previous  conclusions  called  in  question. 
If,  however,  he  confined  the  prior  collection  of  evidence  to  the 
finding  of  witnesses,  he  would  at  the  inquiry  examine  them  and 
any  others  who  came  forward  without  any  preconceived  opinion 
in  his  mind  to  incHne  him  towards  one  conclusion  in  preference  to 
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any  other  conclusion;  but  as  the  public  are  much  quicker  than 
responsible  officials  in  coming  to  conclusions,  the  Fiscal's  reputa- 
tion for  insight  would  be  lost  at  the  first  inquiry. 

Detailed  criticism  of  the  Bill  is  not  necessary.  The  new 
departure  may  or  may  not  be  wise,  but  it  certainly  has  not 
received  the  consideration  from  the  f ramers  of  the  Bill  which  its 
importance  demands.  The  public  does  not  understand  the  present 
system  of  inquiry  and  therefore  cannot  be  trusted  to  dictate  the 
new.  A  fatal  accident  in  the  course  of  an  industrial  employment 
or  occupation  is  of  no  more  public  importance  than  any  other 
fatal  accident,  and  our  responsible  public  officials  who  understand 
the  subject  might  be  expected  to  say  so  even  to  a  trades-union 
deputation.  Legal  reform  is  too  important  to  be  handled  by  men 
who  are  not  perfectly  familiar  with  the  practice  they  seek  to 
alter;  ajid  the  law-officers  of  the  Crown  who  have  conducted 
public  business  for  years  under  existing  arrangements  without 
themselves  seeing  anything  in  them  to  suggest  a  change  should 
be  chary  of  accepting  suggestions  from  the  first  set  of  malcon- 
tents who  call  upon  them  with  a  proposal  which  shows  an 
imperfect  comprehension  of  their  own  position  and  interest,  and 
no  regard  at  all  for  other  people's. 

BURGHS  OF  BARONY  AND  REGALITY  UNDER  THE 

BXJRGH  POLICE  ACT  OF  1892. 
When,  in  the  year  1833,  royal  burghs  in  Scotland  ceased  to  be 
close  corporations  and  the  election  of  their  town  council  was 
placed  upon  a  popular  basis,  burghs  of  barony  and  regality  were 
left  to  the  enjoyment  of  their  ancient  institutions,  emd  they  have 
up  to  the  present  time  continued,  to  the  greater  or  less  satis- 
faction of  their  inhabitants,  to  elect  their  municipal  rulers  on 
much  the  same  lines  as  royal  burghs  did  in  days  of  yore.  But 
the  Burgh  Police  (Scotland)  Act  of  1892  has  disturbed  the  peace 
and  quiet  of  these  venerable  bodies.  It  has  raised  serious  and 
important  questions  as  to  the  status  and  mode  of  election  of 
their  municipal  authority,  and,  since  it  has  come  into  operation, 
diametrically  opposite  decisions  as  to  its  effect  have  been  given 
by  the  Sheriffs  of  the  respective  counties  of  Dumbarton  and 
Banff. 

A  burgh  of  barony  is  defined  by  Erskine  as  "  a  corporation 
"  consisting  of  the  inhabitants  of  a  determinate  tract  of  ground 
"  within  the  barony,  erected  by  the  king  and  subject  to  the 
"government  of  magistrates."  The  same  definition  may  be 
adopted  of  a  burgh  of  regality,  the  difference  being  that  the 
burgh  in  that  case  is  situated  within  lands  held  of  the 
Crown  in  liberam  regcflitatem,  while  in  the  case  of  a  burgh 
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of  barony  the  burgh  is  situated  within  lands  held  of  the  Crown 
in  liberam  haroniam,  and  for  present  purposes  the  distinction 
need  not  be  further  considered.  The  government  of  the  burgh  is 
vested  in  a  magistrate  or  magistrates  and  councillors,  in  some 
cases  appointed  by  the  feudal  superior,  and  in  other  cases  elected 
by  the  f euars  or  other  inhabitants.  The  authority  and  powers 
of  the  governing  body  are  not  different  in  kind  from  those  of  the 
magistrates  and  council  of  a  royal  burgh,  being  in  both  cases 
derived  from  a  royal  charter.  The  main  difference  is  that  in 
the  one  case  the  feudal  relation  is  direct  between  the  burgh  and 
the  Crown,  and  in  the  other  case'  is  affected  by  the  intervention 
(A  the  bcuron  or  lord  of  regality  as  intermediate  superior. 

Prior  to  1833  the  powers  possessed  by  the  municipalities 
both  of  royal  and  other  burghs  were,  so  far  as  regards  such 
matters  as  paving,  lighting,  cleansing,  watching,  and  supply 
of  water,  of  the  most  meagre  and  ineffective  description.  In 
the  case  of  the  larger  burghs  private  Acts  had  been  obtained, 
establishing  boards  of  commissioners  for  these  purposes,  separate 
and  distinct  from  the  town  council,  but  there  was  no  general 
provision  available  to  all  burghs.  The  first  General  Police  Act 
was  passed  on  14th  August,  1833,  and  proceeding  on  the 
narrative  of  the  expediency  of  making  provision  to  enable 
royal  burghs  and  burghs  of  regality  and  of  barony  to  esta- 
blish a  system  of  police,  and  to  adopt  powers  of  paving, 
lighting,  cleansing,  watching,  supplying  of  water,  and  improv- 
ing the  burgh,  enacted  that  the  householders  in  any  such 
burghs  might  by  resolution  adopt  the  provisions  of  the  Act 
in  whole  or  in  part,  and  that  thereafter  commissioners 
for  executing  the  Act  should  be  elected.  Of  these,  it  was 
declared  that  the  chief  magistrate  of  the  burgh  should  ex  officio 
be  one,  and  that  one- fifth  should  be  elected  by  the  magistrates 
and  town  council  of  the  burgh.  The  effect  of  this  Act  was  not 
in  any  way  to  affect  the  status  of  the  magistrates  a^d  town 
council,  or  to  create  in  the  usual  sense  of  the  term  a  new  muni- 
cipal authority,  but  merely  to  create  a  separate  body  of  police 
commissioners  for  executing  specific  powers  and  duties  conferred 
upon  them  by  the  Act.  This  is  a  point  which,  in  view  of  the 
question  now  arising,  requires  to  be  kept  carefully  in  view. 

In  the  year  1850  a  new  Police  Act  was  passed,  which,  after 
referring  to  the  former  Act,  declared  that  it  was  expedient  to 
make  more  effectual  provision  for  regulating  the  police  of  towns 
and  populous  places,  and  also  for  paving,  draining,  cleansing, 
lighting,  supplying  water  to,  and  otherwise  improving  the  same. 
The  adoption  of  that  Act  was,  as  in  the  previous  case,  optional, 
md  was  effected  by  a  resolution  of  the  inhabitants,  but  the  Act 
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contained  a  new  provision  in  regard  to  the  appointment  of 
commissioners.  In  the  case  of  royal  and  parliamentary  burghs 
it  was  provided  that  the  magistrates  and  council  should  be  the 
commissioners  for  carrying  it  into  effect,  but  (sec.  39)  in  the  case 
of  any  burgh  of  regality  or  barony  having  magistrates  and 
council,  that  the  householders  might  in  their  option,  determine 
that  the  magistrates  and  council  of  the  burgh  for  the  time  bein^, 
should  always  be  the  commissioners  for  carrying  out  the  Act, 
and  in  that  case  no  separate  election  of  commissioners  of  police 
was  to  take  place.  This  Act,  like  the  Act  of  1833,  did  not  in 
any  way  interfere  with  or  affect  the  rights  and  powers  of  the 
magistrates  and  council,  who,  whether  they  were  constituted  the 
commissioners  or  not,  remained  as  they  had  always  been,  the 
pmper  municipal  authority  of  the  burgh.  The  third  Police  Act 
(that  of  1862)  re-enacted  (sec.  41),  without  material  alteration, 
the  provisions  of  sec.  39  of  the  1850  Act. 

It  should  in  passing  be  noted  that  some  confusion  was  intro- 
duced by  the  use  of  the  term  "magistrate"  in  the  Police  Acts.  The 
Act  of  1833  did  not  contain  any  provision  for  the  appointment 
of  "  magistrates  of  police,"  and  in  all  cases  where  that  Act  re- 
ferred to,  or  conferred  powers  on,  magistrates,  the  magistrates  of 
the  burgh  appointed  or  elected  in  terms  of  the  charter  of  the 
burgh  were  referred  to.  For  example,  the  chief  magistrate  of  a 
burgh  was  perpetual  president  at  all  meetings  of  the  commissioners, 
and  had  various  functions  conferred  upon  him  in  connection  with 
the  proceedings  for  adopting  the  Act,  the  election  of  commis- 
sioners, &c.  Penalties  were  enforced  in  the  magistrates'  C!oart, 
the  magistrates  had  power  to  suspend  watchmen,  to  provide 
slaughter-houses,  to  license  hackney  carriages,  and  to  appoint 
the  procurator-fiscal,  and  it  was  declajred  that  the  chief  magis- 
trate, or  in  his  absence  the  acting  chief  magistrate,  should 
possess,  for  the  purposes  of  this  Act,  the  same  jurisdiction  and 
authority  for  the  trial  of  offences  specified  or  cognisable  under 
the  Act,  as  if  he  had  been  Sheriff-Substitute.  By  the  Act  of 
1850,  however,  where  a  separate  body  of  police  commissioners 
was  elected,  provision  was  made  for  the  election  of  a  new  set  of 
officials  under  the  designation  of  "  magistrates  of  police."  And 
to  these  were  entrusted  the  powers  and  duties  whidi,  in  the  Act 
of  1833,  were  entrusted  to  the  burgh  magistrates  proper.  But 
the  functions  of  the  burgh  magistrates,  apart  from  police 
matters,  were  not  interfered  with.  It  is  obvious  that  the  word 
"  magistrate,"  as  understood  in  legal  phraseology  up  to  the  pass- 
ing of  the  1892  Act,  applied  to  two  different  functionaries, 
including  magistrates  in  the  older  sense,  who  were  both  judges 
and  administrators,  and  magistrates  of.  police  under  the  Acts  of 
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1850  and  1862,  ^hose  duties  were  mcdnly  judicdal,  and  who  as 
such  did  not  form  in  the  ordinary  sense  of  the  term  a  municipal 
authority. 

The  effect  of  the  police  legislation  from  1833  down  to  1892 
was,  therefore,  that  in  most  burghs  of  barony  and  regality  there 
existed  two  bodies,  the  first  being  the  magistrates  and  town 
council  proper,  appointed  and  elected  in  terms  of  the  charter  of 
the  burgh,  and  constituting,  in  the  proper  sense  of  the  term,  the 
municipal  authority  of  the  burgh,  cmd  the  other  a  special  body  of 
police  commissioners  elected  for  the  purposes  of  carrying  out 
specific  duties  under  the  Police  Acts,  and  including  among  their 
number,  the  ''  magistrates  of  police." 

The  Burgh  Police  Act  of  1892  aims  at  something  beyond 
what  had  been  effected  by  the  previous  Police  Acts.  It  pro- 
ceeds upon  the  expediency  of  amending  the  laws  relating  to 
the  police  and  sanitary  administration  of  towns  and  populous 
places,  and  of  "facilitating  the  union. of  police  and  municipal 
"  administration  in  burghs  in  Scotland."  It  seems  quite  clear  that 
the  words  "police  administration"  have  reference  to  the  functions 
of  the  special  bodies  of  police  commissioners  under  the  Police 
Acts,  and  the  words  "  municipal  administration  "  to  the  functions 
of  the  old  municipal  bodies,  and  in  the  light  of  what  has  been 
already  said,  the  meaning  of  its  leading  enactment  on  the  subject 
is  not  doubtful.  The  first  part  of  sec.  23  of  the  Act  is  in  the 
following  terms : — 

"  23.  In  any  burgh  having  magistrates  or  a  magistrate,  and 
"  coimcillors,  or  other  municipal  authority  under  whatever  name, 
•'  at  the  commencement  of  this  Act — 

"  (1)  The  magistrates  or  magistrate  and  councillors,  or  other 
"  municipal  authority,  shall,  subject  to  the  provisions  of 
"  the  immediately  succeeding  sections,  be  the  Commis- 
"sioners  under  this  Act. 

"  Provided  that  where  there  are  already  Police  Com- 
"  missioners  under  any  general  or  local  Police  Act,  such 
"  Police  Commissioners  shall  be  the  Commissioners  under 
"  this  Act  until  the  first  annual  election  of  magistrates 
"  and  councillors,  or  other  municipal  authority,  after  the 
"  commencement  of  this  Act." 
That  the  intention  of  the  Legislature  in  this  enactment  was  to 
constitute  the  magistrates  and  council  of  the  burgh  the  commis- 
sioners for  administering  the  Act,  seems  to  be  beyond  question. 

But  when  this  point  had  been  reached  the  difficulty  arose, 
that  in  the  case  of  burghs  of  barony  and  regality  the  magistrates 
and  council  were  elected  by  a  limited  constituency,  and  were 
not  representative  of  the  general  body  of  ratepayers.    It  was 
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therefore  necessary  to  effect  a  radical  change  in  the  mode 
of  election,*  and  it  was  in  the  construction  of  the  machinery 
enacted  for  effecting  this  object  that  the  draughtsman  broke 
down.     Sec.  23  goes  on  as  follows : — 

"  (2)  After  the  commencement  of  this  Act — 

''  (a)  In  burghs  in  which  the  magistrates  and  councillors 
"  are  elected  in  manner  provided  by  the  Acts  third 
**  and  fourth,  William  the  Fourth,  chapters  seventy-six 
"and  seventy-seven,  and  other  Acts  amending  the 
"  same,  the  magistrates  and  councillors  shall  be  elected 
"  as  heretofore,  except  in  so  far  as  the  said  Acts  arc 
^  modified  or  amended  by  this  Act : 
"  (6)  In  all  other  burghs  the  magistrates  and  councillors 
"or  Commissioners  shall  be  elected  under  the  pro- 
"  visions  of  the  two  immediately  succeeding  sections, 
"  as  the  case  may  be." 
When  we  turn  to  the  two  immediately  succeeding  sections  we 
find  that  section  24  provides  that  "  in  burghs  wholly  or  partly 
"  administered  under  any  general  or  local  Police  Act,  the  Com- 
"  missioners  and  magistrates  at  the  commencement  of  this  Act 
"shall  continue  to  hold  and  exercise  their  office  and  to  per- 
"form  all  the  duties  appertaining  thereto  till  their  successors 
"axe   appointed  under   this  Act,  and  the  order  of  the  retire- 
"ment  of   such   Commissioners  shall   be  the  same  as  if   this 
"  Act    had    not    been    passed ;    but    as    vacancies    occur    the 
^election  of  their  successors  shall  take  place  under  this  Act" 
Section  25  provides  that  "  in  burghs  other  than  those  referred 
"to    in    the    immediately    preceding    section,   an    election    of 
**  Commissioners    shall   take    place   as   soon  as   may  be  after 
"the  commencement  of   this  Act,"  and   it   goes   on   to  enact 
that  this  election  is  to  be  conducted  by  the  Sheriff,  and  to  pre- 
scribe other  details  connected  with  it.     If  the  magistrates  and 
councillors  are  to  be  elected  under  the  provisions  of  section  25, 
there  is  no  very  serious  difficulty,  as  that  section  provides 
machinery  suitable  for  the  election  of  an  entirely  new  body. 
But  section  24  only  provides  for  elections  in  case  of  vacancies 
occurring  in  ordinary  course  of  retirement,  and  if  it  is  to  be  held 
to  apply  to  the  town  council  of  any  burgh  of  barony,  the  result 
would  seem  to  be  that  the  existing  councillors  would  remain  in 
office  until  the  expiry  of  their  term  under  the  burgh  charter, 

*  That  such  a  change  was  contemplated  is  made  clearer  by  the  terms  of  sec  87| 
which  makes  provision  for  the  protection  of  "patrimonial  rights"  in  cases  "where, 
"  by  the  operation  of  this  Act,  the  right  to  elect  the  municipal  authority  is  trans- 
**  f erred  and  taken  away  from  the  existing  body  of  electors."  It  is  only  in  the 
case  of  bui^hs  of  barony  and  regality  that  the  Aot  can  have  this  eflbot. 
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and  then  be  replaced  by  councillors  elected  under  the  Act,  and 
that  thns  for  some  time  the  council  might  be  a  mixed  body,  con- 
sisting partly  of  those  elected  under  the  old  close  system  and 
partly  of  those  elected  under  the  Act.  While  it  is  conceivable, 
it  does  not  seem  probable,  that  this  result  was  intended. 

It  is  in  the  construction  of  the  clauses  above  quoted  that  the 
contradictory  decisions  already  alluded  to  have  been  pronounced. 

The  magistrates  and  town  council  of  the  burgh  of  Kirkintilloch 
(being  a  burgh  of  barony  erected  under  ancient  charter,  in  which 
there  was  a  separate  body  of  police  commissioners  under  the 
1862  Act)  applied  to  the  Sheriff  of  Dumbartonshire  for  the 
purpose  of  having  the  provisions  of  the  Act  applied  to 
their  case,  but  the  Sheriff  has  dismissed  their  petition.  He 
holds  that  section  23  does  not  affect  burghs  of  barony  or 
reality  at  all,  but  only  (1)  royal  burghs  regulated  by  the 
Reform  Act  of  1833;  (2)  burghs  not  so  regulated,  but  wholly 
or  partly  administered  under  a  general  or  local  Police  Act ;  and 
(3)  burghs  newly  created  or  which  have  their  boundaries  defined 
under  the  1892  Act;  and  that  in  using  the  expression  ''municipal 
"  authority,"  section  23  had  reference  not  to  the  magistrates  and 
council  of  the  burgh,  but  to  the  commissioners  of  police  under 
the  1862  Act.  He  says,  "  On  the  adoption  of  the  Police  Act  of 
"  1862  the  magistrates  and  councillors  of  Kirkintilloch,  being 
"  only  a  burgh  of  baxony,  did  not  become  ipso  facto  commis- 
''  sioners  of  police.  It  was  open  to  the  ratepayers  to  make  them 
"  so,  but  the  ratepayers  thought  fit  to  do  otherwise,  and  there- 
"  fore  the  Act  of  1892  does  not  confer  upon  the  magistrates  and 
"  councillors  of  Kirkintilloch  a  position  which  has  previously 
"  been  withheld  from  them,  but,  on  the  contrary,  the  statute 
"  continues  in  that  position  those  which  have  filled  it  in  the  past. 
"  Its  policy  is  to  increase  the  powers  and  utility  of  the  existing 
"  police  commissioners,  and  the  machinery  for  their  demission  of 
"and  selection  for  office  continues  in  its  progression  without 
"  interference  from  me.  If  this  view  be  sound,  it  is  obvious  that 
"the  pursuers  have  no  title  to  sue.  They  never  have  been 
"  police  commissioners,  and  can  never  become  so.  It  is  therefore 
"  entirely  jus  iertii  for  them  to  make  application  to  the  Court 
"for  the  regulation  of  an  office  with  which  they  have  no 
"concern."  Following  out  this  view,  the  Sheriff,  in  terms  of 
a  competing  petition  by  the  existing  police  commissioners  of 
Kirkintilloch,  proceeds  to  fix  the  number  of  commissioners  under 
the  new  Act,  and  to  direct  how  they  are  to  be  elected  on  the 
assumption  that  they  are  to  continue  as  before  the  Act  was  passed. 

The  other  case  alluded  to  is  that  of  the  burgh  of  Macduff. 
In  that  case  the  provost,  magistrates,  and  town  council  applied  to 


Digitized  by  LjOOQIC 


240  BURGHS  OF  BARONY.  [Ooi. 

the  Sheriff  of  Banfbhire  to  proceed  with  an  election  of  their  body, 
in  terms  of  section  25  of  the  Act.  The  circumstances  were  similar 
to  that  of  Kirkintilloch.  There  was  in  existence  a  town  council 
elected  under  charter  and  also  a  separate  body  of  police  commis- 
sioners under  the  Act  of  1850.  The  Sheriff,  in  grafting  the  prayer 
of  the  petition,  pronounced  the  following  interlocutor  : — "  The 
"  Sheriff  having  heard  parties  and  considered  the  petition,  iBnds 
**  alid  declares  that,  within  the  meaning  of  section  23  of  the  Act, 
"  the  municipal  authority  in  the  burgh  of  Macduff  is  the  authority 
"  appointed  by  the  charter  of  1783,  when  the  town  was  created  a 
'*  burgh  of  bwx)ny — namely,  a  provost,  two  bailies,  and  four  coun- 
**  cillors  chosen  by  the  f  euars,  that,  in  obedience  to  section  25,  the 
"  persons  now  in  oflSce  shall  go  out  of  office  on  the  first  Tuesday 
"  of  November  next,  when  a  new  election  shall  be  held ;  that  the 
"  persons  who  may  be  then  chosen  by  the  new  constituency  are 
"  constituted  commissioners  under  the  Act,  and  that  the  commis- 
'*  sioners  now  in  office  remain  in  office  until  said  election,  but  no 
''longer;  appoints  the  assessor  under  the  Valuation  Acts  to 
"  furnish  the  Sheriff  with  a  list  of  householders  in  the  burgh, 
''  and  remits  to  the  Sheriff-Substitute  at  Banff  to  conduct  the 
**  election  in  terms  of  the  Act ;  meantime  finds  it  unnecessary  to 
"  pronounce  any  further  order  under  the  petition,  and  decerns." 
The  Sheriff  explains  in  a  note  that  in  his  view  the  leading  pur- 
pose of  the  new  Act  is  to  put  an  end  to  the  previous  divided 
authority,  and  that  "section  23  declares, — as  plainly  as  words  can 
"  express  it — ^that,  in  such  a  case  as  Macduff,  the  commissioners  are 
"  the  body  which  is  to  give  way:  but  they  continue  in  office  until 
**  the  first  annual  election  of  magistrates  and  councillors."  In 
construing  section  24  he  goes  back  to  the  definition  clause  of  the 
Act,  "which,  in  defining  the  word  ' burgh,'  draws  a  clear  distinc- 
"  tion  between  the  term  'when  used  alone'  and  €uiy  'police  burgh 
" '  administered  in  whole  or  part  under  any  general  or  local  Police 
" '  Act'  When,  therefore,  section  24  addresses  itself  to  '  buighs 
" '  wholly  or  partly  administered  under  any  general  or  local  Police 
"  '  Act,*  it  plainly  refers  not  to  burghs  of  the  kind  known  to  the 
"  law  before  the  Act  of  1850,  but  to  police  burghs  created  under 
"  the  Police  Acts  of  that  and  subsequent  years.  It  follows  that 
"  section  24  cannot  possibly  apply  to  Macduff,  emd  in  the  case 
"  of  that  burgh  the  election  which  is  to  bring  in  the  new  state  of 
"  things  must  necessaiily  proceed  under  section  25." 

It  is  obvious  that  the  important  question  involved  cannot 
rest  in  its  present  position.  Sooner  or  later  the  Supreme  Court 
will  be  called  upon  to  pronounce  an  authoritative  interpretation 
of  the  Act,  and  further  comment  would  meantime  be  premature. 

It  is  an  interesting  question^  however,  how,  in  Uie  case  of 
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an  Act  so  lotig  before  Parliament,  and  subjected  to  scrutiny  and 
revision  by  Select  Committees  of  both  Houses  and  of  succes- 
sive legal  advisers  of  the  Scottish  office,  such  a  state  of  things 
should  come  to  exist,  and  a  few  words  on  the  history  of  clause  23 
may  not  be  out  of  pliace. 

The  Bill,  it  may  be  remembered,  was  introduced  into  the 
House  of  Conunons  in  the  session  of  1888.  That  was  not  its 
first  appearance  before  Parliament,  as  it  had  in  a  former  year 
undergone  the  revision  of  a  Select  Committee  of  the  House  of 
Lord&  As  introduced  in  1888,  the  Bill  ran,  as  regarded  burghs 
of  barony  and  regality,  on  much  the  same  lines  as  the  Act  of 
1862,  the  only  difference  being  that  its  adoption  was  compulsory  in 
the  case  of  all  such  burgha  In  all  burghs  of  barony  and  regality 
police  commissioners  were  to  be  elected,  but  it  was  made  optional 
as  before  on  the  inhabitants  to  constitute  the  existing  magistrates 
and  council  the  commissioners  under  the  Act.  If  the  magistrates 
and  council  were  not  appointed  the  commissioners,  their  consti- 
tution and  mode  of  election  were  not  interfered  with.  The  1888 
Bill  was  remitted  to  a  Select  Committee,  and  the  question  of  the 
position  of  burghs  of  barony  and  regality  was  brought  before 
the  committee  by  Mr.  Donald  Crawford,  M.P.  for  North-East 
Lanarkshire,  who  proposed  a  clause  having  the  effect  of  consti- 
tuting the  magistrates  and  council  of  burghs  of  barony  and 
regality  in  all  cases  the  police  commissioners,  but  at  the  same 
time  making  provision  for  their  election  in  future  being  vested 
in  the  ratepayers.  The  reason  urged  by  Mr.  Crawford  was 
stated  by  him  in  the  following  words : — "  I  think  the  right  prin- 
"  ciple  is  not  that  the  functions  and  privileges  of  old  municipal 
"  authorities  should  be  handed  over  to  police  commissioners ;  on 
'*  the  contrary,  that  the  old  authorities  should  be  invested  with 
"all  the  functions  of  police  commissioners,  and  be  the  police 
"  commissioners ;  but,  on  the  other  hand,  they  ought  to  cease  to 
''  be  close  bodies,  isind  submit  to  reforms  on  a  representative  basis  as 
"  all  the  larger  and  more  important  municipal  corporations  had 
"  to  do  more  than  fifty  years  ago."  Mr.  Crawford's  clause  was 
substantially  adopted  by  the  committee,  and  the  Bill  as  )it  left 
the  Select  Committee  contained  a  clear  enactment  on  the  subject 
in  the  following  words : — 

"  23.  In  any  burgh  having  magistrates  or  a  magistrate,  and 
"  councillors,  or  other  municipal  authority  under  whatever  name, 
"  at  the  passing  of  this  Act — 

"(1)  The  magistrates  and  councillors,  or  other  municipal 
"  authority,  shall  be  the  Commissioners  under  this  Act 

"  Provided  that  where  there  are  already  police  com- 
"  missioners  under  ajiy  general  or  local  Police  Act,  such 
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'*  Police  CommisBioners  shall  be  the  Commissioners  mider 
"this  Act  until  the  first  annual  election  of  magistrates 
"  and  councillors,  or  other  municipal  authority,  after  the 
"  commencement  of  this  Act 
'  (2)  Aiter  the  commencement  of  this  Act — 

'*  (a)  In  burghs  in  which  the  councillors  are  elected  in 

"  manner  provided  by  the  Acts  3  and  4  Wm.  IV.  ch. 

"  76  and  77,  and  other  Acts  amending  the  same,  the 

"  councillors  shall  be  elected  as  heretofore,  except  in 

''  so  far  as  the  said  Acts  are  modified  as  amended  (sic) 

"  by  this  Act. 

"  (b)  In  all  other  burghs  at  the  first  election  the  whole 

"  of  the  magistrates  and  councillors,  or  other  members 

•'  of  the  municipal  authority,  shall  retire,  and  coun- 

"  cillors  shall  be  elected  by  the  persons  who  are  under 

"  this  Act  entitled  to  elect  Commissioners  of  Police, 

**  and  the  qualification  and  mode  of  election  of  magis- 

"  trates  and  office-be€urers,  the  order  of  retirement,  the 

"  time  and  manner  of  electing  the  council,  and  every 

"other  matter  relating  to  the  constitution  of  the 

"  council,  shall  be  regulated  by  the  provisions  of  this 

"  Act  with  respect  to  the  election  of  Commissioners 

"of  Police." 

No  further  progress  with  the  Bill  was  made  in  the  year  1888 

after  the  Select  Committee  reported,  but  in  1892  it  was  re* 

introduced  by  the  Government,  with  a  memorandum  prefixed  in 

the  following  terms : — "  The  Bill  is  introduced  in  the  shape  in 

"  which   it  left  the  Select  Committee  in   1888,  save  only  (1) 

"necessary  alterations  in  drafting,  and  (2)  such  alterations  as 

"  are  consequential  upon  intervening  legislation." 

On  turning  to  clause  23  of  the  Bill  thus  introduced,  we  find 
it,  not  in  the  form  which  it  had  when  it  left  the  Select  Committee 
of  1888,  but  in  the  form  in  which  it  appears  in  the  completed 
Act  as  quoted  above.  From  the  terms  of  their  memorandum  it 
is  evident  that  the  Government  did  not  intend  to  upset  the 
decision  of  the  committee  of  1888,  and  there  W€W  no  "inter- 
"  vening  legislation"  between  1888  and  1892  bearing  on  the 
subject.  We  are  therefore  left  to  the  conclusion  that  the  alte- 
ration which  has  given  rise  to  the  present  difficulty  is  the 
work  of  the  draughtsman.  On  a  comparison  of  the  clause  in  its 
original  and  in  its  altered  form,  it  is  evident  that  that  functionary, 
on  whom,  no  doubt,  the  importance  of  cutting  down  the  length 
of  the  Bill  as  much  as  possible  had  been  duly  impressed,  thought 
that  clause  23  offered  a  favourable  opportunity  for  getting  rid  of 
half  a  dozen  lines,  by  substituting  a  reference  to  subsequent 
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daases.  But  it  is  evident  that  the  clauses  to  which  this  reference 
was  made,  do  not  contain  clearly  and  distinctly  the  enactment 
required,  and  hinc  iUce  lacrymce.  James  Muirhead. 


THE  USE   OF  SCHOOLS  AS  POLLING  PLACES  AND 
OTHERWISE. 

The  Ballot  Act,  1872,  by  its  sixth  section,  provides,  "The  retum- 
"  ing  officer  at  a  parliamentary  election  may  use,  free  of  charge, 
•*  for  the  purpose  of  taking  the  poll  at  such  election,  any  room  in 
•'  a  school  receiving  a  grant  out  of  moneys  provided  by  Parlia- 
"ment,  and  any  room  the  expense  of  maintaining  which  is 
"payable  out  of  any  local  rate." 

The  Local  Government  (England  and  Wales)  Act,  1888, 
section  75,  sub-section  16  (g),  extends  the  use  of  schools  to 
elections  under  that  Act,  the  returning  officer  having  the  added 
privilege,  in  addition  to  using  the  rooms  free  of  charge  for 
taking  the  poll,  of  using  them  for  hearing  objections  to  nomi- 
nation papers  and  counting  votes. 

The  Local  Government  (Scotlajid)  Act  of  the  foUowing  year 
contains  a  similar  provision,  except  that  the  clause  as  to  hearing 
objections  to  nomination  papers  is  omitted. 

In  the  same  way  the  Allotments  (Scotland)  Act,  1892,  pro- 
vides, section  15,  "  Any  room  in  a  school  receiving  a  grant  out  of 
**  moneys  provided  by  Parliament  may,  except  during  ordinary 
"school  hours,  .  .  .be  used  free  of  charge  for  the  purpose 
"  of  an  election  of  allotment  managers  or  an  inquiry  under  this 
**  Act,  or  for  the  purposes  of  this  Act  by  the  local  authority  or 
**  any  committee  thereof,  or,  in  the  case  of  a  school  aforesaid, 
**  with  the  consent  of  any  two  members  of  the  school  board 
"  or  managers,  as  the  case  may  be,  for  the  purpose  of  holding 
"  public  meetings  to  discuss  any  question  relating  to  allotments 
**  under  this  Act,  but  any  damage  done  to  the  room  and  any 
"  expense  incurred  by  the  person  or  persons  having  control  over 
"  the  room  on  account  of  its  being  so  used  shall  be  paid  by  the 
"  local  authority  or  by  the  persons  calling  the  meeting,  as  the 
"  case  may  be."  The  section  proceeds,  "  Nothing  in  this  section 
"shall  give  any  right  to  hold  a  public  meeting  in  a  schoolroom 
"  (a)  unless  not  less  than  six  days  before  the  meeting  a  notice  of 
"  the  intention  to  hold  the  meeting  on  the  day  and  at  the  time 
"  specified  in  the  notice,  signed  by  the  persons  calling  the  meeting, 
"  being  not  less  than  six  in  number,  and  being  persons  qualified 
"  to  make  a  representation  to  the  local  authority  under  this  Act, 
"  has  been  given,  if  the  school  is  under  a  school  board,  to  the 
"  clerk  of  the  board,  and  in  any  other  case  to  one  of  the  managers 
X 
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''  of  the  school ;  nor  (6)  if  the  use  of  the  schoolroom  on  the  said 
"  day  and  at  the  said  time  has,  previously  to  the  receipt  of  the 
"notice  of  the  meeting,  been  granted  for  some  other  purpose; 
"  but  in  the  last-mentioned  case  the  clerk  or  manager,  or  some 
"one  on  his  behalf,  shall  forthwith,  after  the  receipt  of  the 
**  notice,  inform  in  writing  one  of  the  persons  signing  it  that  the 
"  use  of  the  school  has  been  so  granted  for  some  other  purpose,  and 
'*  name  some  other  day  on  which  the  schoolroom  can  be  used  for 
"  the  meeting."  If  the  use  of  the  room  is  refused,  an  appeal  is 
competent  to  the  local  authority,  who  are  in  a  buigh  the  town 
council  or  police  commissioners,  and  in  a  county  the  county 
council. 

We  have  now  seen  for  what  purposes  a  schoolroom  may  be 
used  in  connection  with  the  election  of  boards.  We  shall  next 
endeavour  to  ascertain  when  the  use  of  a  school  for  election 
purposes  is  improper. 

By  section  20,  sub-section  7,  of  the  Ballot  Act,  1872,  it  is 
enacted  that  the  provision  of  the  Act  with  respect  to  taking  the 
use  of  a  schoolroom  shall  not  apply  in  the  case  of  a  municipal 
election.  Twenty  years  elapsed  between  the  passing  of  that  Act 
and  the  passing  of  the  Burgh  Police  (Scotland)  Act,  1892,  but 
the  latter  Act  does  not  give  the  privilege  which  the  Ballot  Act 
denied  of  taking  the  use  of  schoolrooms  in  the  same  way  as  at 
parliamentary  elections,  compulsorily.  There  seems  nothing, 
however,  to  prevent  the  returning  officer  hiring  a  schoolroom 
(section  31). 

The  Scotch  Education  Code,  art.  19,  prohibits  the  use  of 
schools  for  use  in  connection  with  any  purpose  except  educa- 
tion and  parliamentary  and  county  council  elections ;  the  Allot- 
ments Act  seems  to  have  been  forgotten.  Oddest  of  all,  the 
Education  Department  do  not  appear  to  consider  that  parishes 
may  use  their  own  schools  for  their  parochial  school  board  elec- 
tions, for  one  of  the  directions  of  the  Department  is  that  a 
returning  officer  should,  for  the  purposes  of  an  election,  avail 
himself,  as  far  as  may  be  possible,  of  any  premises,  other  than 
school  premiseSy  at  the  disposal  of  the  school  board.  This  direction 
seems  so  extraordinary,  in  view  of  the  fact  that  in  nine  cases  out 
of  ten  the  school  is  the  only  place  at  the  disposal  of  the  school 
board,  that  it  is  not  surprising  that  one  commentator  on  parochial 
law  interprets  the  phrase  "  premises  other  than  school  premises  " 
to  mean  "  in  addition  to  "  school  premises  (Black,  Parochial  Law 
other  than  Ecclesiastical,  p.  26).  As  a  matter  of  fact,  the  gloss 
is  very  nearly  correct,  because  in  everyday  life  schools  are 
largely  used  for  polling  purposes  on  Saturdays  when  there  are 
no  meetings  of  the  school,  or  in  fact  on  any  other  day  which 
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may  be  appointed  a  holiday;  yet  the  Code  seems  certainly  to 
attach  a  penalty  to  the  use  of  school  board  premises  for  school 
board  elections,  which  is  certainly  odd. 

By  the  Corrupt  Practices  Prevention  Act,  1883,  section  20,  a 
school  may  not  be  used  as  a  committee  room  at  a  parliamentary 
election,  so  the  use  on  such  occasions  is  limited  to  polling.  There 
has  been  a  tendency  from  time  to  time  to  place  a  very  narrow 
construction  on  the  Education  Act.  Why  a  schoolhouse,  when 
not  required  for  its  primary  purpose  of  affording  shelter  to 
teacher  and  scholars,  should  not  be  made  useful  otherwise  one 
cannot  very  well  see.  Yet,  in  Hunter  v.  Lochgilphead  School 
Board,  section  1,  1886, 14  R  135,  it  was  sought  to  have  it  held 
that  the  action  of  the  board  in  granting  the  use  of  its  school  for 
five  days  in  vacation  to  the  Glasgow  Foundry  Boys'  Religious 
Society,  to  be  used  as  a  sleeping  and  cooking  place  for  a  large 
number  of  children  brought  from  Glasgow  for  a  holiday,  was 
illegal.  The  Court  held  such  a  use  was  not  illegal.  Lord 
Young,  with  common-sense,  observed,  "  To  say  that  it  would 
"  be  illegal  to  allow  a  flower  show  to  be  held  in  a  schoolhouse 
"because  it  is  not  an  educational  purpose  under  the  Act, 
"  approaches  nonsense,  and  the  same  may  be  said  of  a  variety  of 
"  purposes  for  which  the  use  of  school  buildings  is  habitually 
"  given.  Large  rooms  fit  for  meetings  are  not  very  frequently 
"  found  in  villages,  and  many  useful  meetings  for  public  purposes 
"  could  not  be  held  at  all  if  they  could  not  be  held  in  the  school- 
"  room.  When  I  was  Sheriff  of  a  Highland  county  I  know  that 
'•  Small  Debt  Courts  used  to  be  held  there." 

Although  the  Small  Holdings  Act,  1892,  is  a  kind  of  sister 
Act  to  the  Allotments  (Scotland)  Act,  1892,  there  is  no  provision 
in  the  .first  named  for  the  use  of  schools  for  meetings  as  in  the 
second  Act,  or  for  polling  purposes.  Nor  under  any  Poor  Law 
Act  is  provision  made  for  using  schools,  although,  for  the  election 
of  a  parochial  board,  the  local  school  is  eminently  the  most  con- 
venient place.  The  Board  of  Supervision  have  issued  no  rule  or 
recommendation  on  the  subject,  but,  as  a  matter  of  fact,  it  is  not 
unusual  to  have  such  elections  or  meetings  of  the  board  in  a 
schoolhouse ;  such  a  place  of  meeting  is  preferable  to  the  parish 
church,  which  is  sometimes  used  for  the  purpose,  and  is  occa- 
sionally made  the  scene  of  unedifying  discussions. 

On  the  whole,  the  regulations  applicable  to  schoolhouses  seem 
sadly  to  want  clarifying,  and  if  this  article  helps,  by  bringing 
together  the  absurdities  of  the  present  law  and  practice,  we  fancy 
that  many  officials  charged  with  the  administration  of  the  Edu- 
isation  Act  and  Sqottish  Code  will  be  glad. 
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Cnrrent  llotts. 

Legal  "Enjoyment." — Legal  phrases  are,  according  to  the 
Dublin  Evening  Telegraph,  peculiar.  In  a  lease  which  was 
drawn  the  other  day  in  Dublin,  one  of  the  parties  reserves  "  the 
"  use  and  enjoyment  of  the  ashpit." 

Lotteries. — We  directed  attention  last  month  to  the  crop  of 
"  Missing- word  competitions"  finding  its  way  from  the  Continent 
after  English  soil  had  ceased  to  be  productive.  The  English 
newspaper  which  originally  introduced  the  scheme  is  not,  how- 
ever, to  be  easily  deprived  of  the  speculative  element  It  seems 
that  the  proprietor  of  Pearson's  Weekly  took  the  opinion  of 
counsel  as  to  the  legality  of  certain  "  Weather-forecast  competi- 
"tions,"  and  was  advised  that  such  competitions  would  not 
infringe  the  law  as  to  lotteries.  When,  however,  the  announce- 
ment was  made,  the  Treasury  instituted  a  prosecution  at  Bow 
Street  Police  Court,  and  again  met  with  success.  Perhaps,  in 
this  latest  phase  of  the  scheme,  there  may  be  some  element  of 
skill,  but  Sir  John  Bridge  was  apparently  of  opinion  that  the 
lucky-bag  element  predominated. 

Misguided  Passengers  and  Special  Trains. — When  may  a 
pfikssenger  who  is  detained  on  his  journey  by  the  negligence  of 
railway  servants  recover  from  the  company  the  expense  of  a 
special  train  ?  was  one  of  the  questions  submitted  to  his  Honour 
Judge  Sir  Horatio  Lloyd  at  the  Chester  County  Court  on  loth 
September.  The  plaintiff  was  Mr.  John  Edward  Fox,  a  barrister- 
at-law  and  registrar  of  the  Croydon  County  Court,  and  the 
defendants  were  the  London  and  North- Western  Railway  Com- 
pany. Mr.  Fox  had  occasion  to  go  from  London  to  his  country 
house  in  North  Wales  in  connection  with  some  damage  from 
water  which  he  was  informed  was  taking  place  in  the  house. 
At  Victoria  station  he  was  told  that  he  would  require  to  change 
at  Crewe,  and  accordingly  at  Crewe  he  got  out  and  went  for 
a  moment  or  two  into  the  refreshment  room.  On  his  return 
he  found  a  carriage  opposite  the  refreshment  room,  which, 
according  to  his  own  evidence  and  that  of  another  witness, 
was  then  labelled  "Holyhead."  He  accordingly  travelled  in 
that  carriage  until  he  found  himself  at  Warrington.  The  label 
by  this  time  had  been  changed  to  "Edinburgh."  He  took  a 
special  train,  and  arrived  at  his  destination  two  and  a-half  hours 
earlier  than  he  could  have  arrived  in  the  ordinary  course,  but 
two  and  a-half  hours  later  than  he  would  have  arrived  had  he 
not  been  misdirected.  The  judge  found  a  small  amount  of 
damages  due  for  the  detention,  but  refused  to  allow  the  cost  of 
the  special  train.  "  It  had  been  laid  down,"  he  said,  "  that  no 
"  man  was  justified  in  taking  a  special  train  at  the  expense  of  a 
"  railway  company  when  he  would  not  have  done  so  for  himself 
"  if  he  had  to  pay  it  out  of  his  own  pocket"  {Le  Blanche  v.  London 
avd  North-Western  Railway  Co.).  That  test  was  subject  to 
this  qualification :  there  might  be  a  millionaire  who  would  not 
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be  delayed  five  minutes,  and  might  take  special  trains  all  over 
the  place,  while  there  were  many  who  could  not  have  special 
trains  under  any  circumstances  out  of  their  own  pockets. 
Therefore  he  must  take  the  case  of  a  reasonable  man  with 
ordinary  means,  and  whose  necessities  as  to  time  made  it  a 
reasonable  thing  for  him  to  travel  by  special  train  under  excep- 
tional circumstances.  He  did  not  think  the  circumstances  justified 
Mr.  Fox  in  taking  a  special  train  to  save  two  hours  and  a-half. 

Lords  of  Appeal  in  Ordinary. — By  the  retiral  of  Lord 
Hannen  from  the  position  of  a  member  of  the  supreme  appel- 
late Court,  he  does  not  cease  to  rank  as  a  baron,  and  does  not 
vacate  his  seat  in  the  House  of  Lords.  But  between  1876,  when 
the  Appellate  Jurisdiction  Act  was  passed  creating  the  post  of 
Lord  of  Appeal  in  Ordinary,  and  1887,  when  an  amending  Act 
was  passed,  a  retired  Lord  of  Appeal  would  have  ceased  to  sit  or 
vote  in  the  House  of  Lords.  It  is  said  that  the  amendment  was 
suggested  by  the  refusal  of  Lord  Fitzgerald  to  vacate  his  position 
as  a  peer  in  order  to  accept  the  Lord  Ohancellorship  of  Ireland. 

A  Manual  for  Parliambntary,  County  Council,  and  Municipal 
Elections  and  Election  Petitions,  with  an  Appendix  of 
Practical  Forms  and  Index.  By  Patrick  James  Blair,  LL.B., 
advocate.  Edinburgh:  William  Green  &  Sons.  1893. 
{£1  Is.) 
In  the  preface  to  this  manual  Mr.  Blair  states  that  he  has 
endeavoured  to  present  as  ''  complete  and  concise  a  summary  as 
"possible  of  the  procedure  and  practice  relating  to  elections," 
and  he  states  that ''  if  an  excuse  were  required  for  entering  upon 
"  this  subject,  it  is  that  no  book  upon  the  practical  working  of 
"elections  has  hitherto  appeared  in  Scotland."  We  confess  to 
have  read  this  statement  in  the  preface  with  some  surprise,  as 
there  are  several  well-known  and  exhaustive  treatise's  of  compa- 
ratively recent  date  on  the  law  of  parliamentary  and  municipal 
elections.  We  need  only  refer  to  Mr.  Badenach  Nicolson  s  work 
on  the  former  and  Sir  James  Marwick's  treatise  on  the  latter 
subject,  while  other  writers  have  dealt  with  parochial  and 
school  board  elections,  matters  which  have  not  even  been 
touched  on  by  Mr.  Blair.  So  far  as  we  have  been  able  to 
discover  by  a  perusal  of  Mr.  Blair's  work,  it  contains  little  that 
is  not  to  be  readily  found  in  the  existing  works  on  election  law, 
except  some  of  the  forms  in  the  appendix  relating  to  petitions  in 
parliamentary  and  municipal  elections,  and  the  correspondence 
between  the  town  clerk  of  Inverness  and  the  Lord  Advocate 
regarding  the  application  of  sections  30  and  31  of  the  Burgh 
Pdice  (Scotland)  Act,  1892,  to  royal  burghs,  a  question  which, 
though  no  doubt  important,  does  not  seem  to  admit  of  any  other 
view  than  that  held  by  both  of  the  above  officials. 

We  have  no  fault  to  find  with  Mr.  Blair's  work  so  far  as  it 
consists  of  a  statement  under  shorty  concise,  separate  heads  of 
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the  various  statutory  provisions  applicable  to  the  diflFerent  elec- 
tions, and  gives  references  to  many  decisions,  English  and 
Scotch,  bearing  on  the  interpretation  of  the  Acts  referred  to. 
Some  of  the  forms  in  the  appendix  may  aiao  be  found  useful 
to  the  election  agent  The  work,  however,  does  not  seem  to 
have  been  written  for  the  voter,  while,  so  far  as  the  officials  are 
concerned,  they  generally  possess  not  only  thorough  knowledge 
of  the  various  Acts  and  of  the  judicial  decisions  bearing  on  them, 
but  are  also  quite  familiar  with  the  procedure.  When  the  work 
was  announced  we  had  anticipated  a  treatise  which  would  be 
found  to  be  a  valuable  guide  to  the  large  number  of  clerks  of 

E[)lice  burghs  in  Scotland,  on  whom  had  been  placed  by  the 
urgh  Police  Act  the  new  duty  (in  course  of  being  carried  out 
now  for  the  first  time)  of  making  up  lists  and  registers  of 
municipal  voters  on  lines  entirely  different  from  those  formerly 
applicable,  and  of  putting  the  machinery  in  municipal  R^stra- 
tion  Courts,  now  created  by  that  Act,  into  working  order.  Very 
considerable  and  important  changes  have  been  made  in  the 
qualification  of  municipal  voters,  and  the  duty  of  giving  efiect 
to  them  and  of  adapting  the  forms  to  police  burghs  has  been 
put  on  the  clerks  to  the  commisidioners,  who  are  to  take  the 
place  of  a,ssessors  and  town  clerks  of  royal  burghs.  The  pro- 
cedure in  making  up  the  municipal  list  and  register  of  voters  is, 
as  far  as  practicable,  to  be  similar  to  that  prescribed  by  the  Acts 
for  the  registration  of  parliamentary  voters  for  burghs  in  Scot- 
land, and  the  chief  magistrate  or,  in  his  absence,  ono  of  the 
magistrates  is  to  hold  a  Court  for  correcting  the  list.  The  Act 
of  1892  contains  other  provisions  as  to  the  qualifications  of  the 
various  classes  of  persons  entitled  to  be  placed  on  the  register. 
Much  might  be  urged  against  this  short  and,  from  a  parlia- 
mentary point  of  view,  convenient  mode,  so  common  in  recent 
Acts  of  Parliament,  of  making  statutes  by  reference,  safe- 
guarded by  the  words  "so  far  as  practicable."  It  would  be 
easy  to  show  that  in  many  such  Acts,  while  Parliament  gets 
rid  of  the  difficulty  of  enacting  the  provisions  which  should 
be  applicable,  the  officials,  on  whom  the  working  of  the  Acts 
devolves,  have  real  and  onerous  practical  questions  and  difficulties 
to  settle  which  should  not  be  left  to  be  solved  by  each  ofiScial 
according  to  his  light.  We  are  not,  however,  concerned  at 
present  with  this  question,  nor  with  the  policy  of  Parliament  in 
now  requiring  difierent  officials  to  make  up  at  the  same  time,  for 
the  same  burgh,  rolls  for  parliamentary,  county  council,  and  muni- 
cipal purposes,  of  voters  being  obliged  to  lodge  the  same  claims 
and  objections  with  the  assessor  and  the  clerk  to  the  commis- 
missioners  within  the  same  period,  and  of  Registration  Courts 
being  held  to  deal  pretty  much  with  the  same  questions,  with  a 
Sherifi*  sitting  in  one  Court  and  a-  magistrate  in  the  other, — ^this 
double  procedure  being  productive  of  great  additional  trouble 
and  annoyance  to  voters,  unnecessary  work  to  officials,  probable 
conflict  in  judgments,  and  considerably  unnecessary  expense  to 
the  ratepayers.  Our  object  in  referring  to  this  matter  is  to 
state  that  in  a  fresh   treatise  on  election  law  we  had  fulty 
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expected  that  the  working  of  the  new  provisions,  the  forms  to  be 
used,  and  the  various  dates  of  the  different  statutory  steps  to  be 
taken  would  have  formed  one  of  the  features  of  the  work.  Had 
Mr.  Blair  devoted  his  attention  to  this  branch  of  the  subject,  he 
would  have  earned  the  gratitude  of  many  who  are  not  conversant 
with  their  new  duties,  and  he  would  also  have  given  a  better 
reason  for  his  publication  than  the  one  he  has  stated.  In  justice 
to  Mr.  Blair,  we  must  not  let  it  be  supposed  that  he  has  entirely 
n^lected  this  subject,  for  we  find  in  his  manual  a  short  state- 
ment of  the  persons  entitled  to  be  put  on  the  municipal  register. 
On  many  difficulties  and  practical  details  he  is  silent. 

The  index  to  the  work  is  capable  of  great  improvement  It  is 
difficult  to  find  under  the  appropriate  words  references  to  many 
matters  on  which  one  would  naturally  seek  information.  Not- 
withstanding these  blemishes,  the  work,  so  far  as  it  goes,  contains 
much  that  will  be  found  useful  to  those  who  are  ignorant  of 
election  procedure,  and  who  may  be  willing  to  take  at  second 
hand  a  summary  of  the  numerous  provisions  of  the  different 
Acts  relating  to  elections,  or  who  may  wish  to  obtain  easy  refer- 
ences to  those  Acts. 


The  Pabliambnt  Houbb  Book,  1893-94.     Edinburgh:  Bumess  & 

Co.  (68.  6d.,  with  diary  Ts.  6d.) 
The  approach  of  the  winter  session  of  the  Courts  is  heralded 
by  the  issue  of  this  invaluable  work.  The  book  now  extends 
to  a  handy  volume  of  1200  pages,  and  is  brought  up  to  date  by 
giving  the  Acts  relating  to  Scotland  which  have  been  passed 
during  the  current  session  of  Parliament,  and  also  summaries  of 
cases  decided  on  points  of  procedure.  We  can  only  repeat  what 
we  have  had  occasion  to  say  in  former  years,  that  this  annual 
issue  is  indispensable  to  every  lawyer's  office. 


At  Brechin,  on  3rd  September,  Mr.  J.  L.  Gordon,  town  clerk, 
and  senior  partner  of  the  firm  of  Gordon  &  Craig,  solicitors.  Mr. 
Gordon  had  been  in  failing  health  for  some  years,  but  it  was  only 
in  October  last  that  he  renounced  his  active  duties.  Mr.  Gordon 
was  a  native  of  Brechin,  having  been  born  in  August,  1823.  He 
commenced  business  in  1849  in  company  with  his  father,  who 
was  then  procurator-fiscal,  the  firm  being  W.  &  J.  L.  Gordon. 
His  father  died  in  1856,  and  the  business  was  carried  on  in 
deceased's  own  name  till  1867,  when  he  assumed  as  partner 
Mr.  James  Craig,  the  present  depute-clerk.  Mr.  Gordon  was 
in  1864  appointed  town  clerk,  to  which  was  afterwards  con- 
joined the  office  of  police  clerk.  He  was  also  joint-agent  of  the 
Union  Bank.  At  the  first  election  of  the  School  Board  in  1878, 
deceased  was  elected  one  of  the  members,  and  he  was  also  elected 
for  other  two  terms  of  three  years,  and  during  the  latter  of 
these  two  terms  he  was  chairman  of  the  Board.  He  leaves  a 
widow  and  two  sons. 
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At  Edinburgh,  on  5th  September,  Mr.  David  Crole,  formerly 
solicitor  to  the  Inland  Revenue.  Mr.  Crole,  who  was  bom  in 
Kincardineshire,  was  educated  at  the  Montrose  Academy  and  the 
University  of  Edinburgh.  '  In  1832  he  entered  the  Inland 
Revenue  service,  and  attended  at  the  same  time  the  law  classes 
at  the  university.  In  1848  he  became  chief  clerk  in  the  solicitor's 
department  of  the  Inland  Revenue;  in  1867,  assistant  solicitor; 
in  1874,  deputy  controller  of  stamps  and  taxes,  united  with  that 
of  assistant  solicitor.  On  the  death  of  Mr.  Angus  Fletcher  in 
1875  he  was  appointed  solicitor  of  Inland  Revenue,  a  post  which 
he  held  until  his  retirement  in  January,  1892,  when  he  was 
succeeded  by  Mr.  Hamilton  Qrierson.  Mr.  Crole's  service  thus 
extended  over  the  long  period  of  sixty  years.  At  the  time  of 
his  retirement  he  was  one  of  the  oldest  of  the  civil  servants  in 
Her  Majesty's  service.  Mr.  Crole  was  a  great  authority  on 
revenue  law  in  Scotland,  and  he  was  a  pattern  of  courtesy  in 
the  discharge  of  the  important  and  somewhat  irksome  duties 
of  his  office. 

At  Kilsyth,  on  21st  September,  Mr.  John  Qemmel,  stipendiaiy 
magistrate  of  Glasgow.  Mr.  Qemmel  was  born  in  KilmamocK 
in  1829,  and  early  in  life  settled  in  Glasgow,  where  he  commenced 
business  as  a  lawyer — having  entered  the  Faculty  of  Procurators 
in  1855.  On  the  retirement  of  Mr.  P.  T.  Young  from  the  office  of 
joint-fiscal  of  Glasgow  and  the  Lower  Ward  of  Lanarkshire  in 
1858,  he  was  selected  by  the  late  Sir  Archibald  Alison  to  fill  the 
vacant  position,  and  for  many  years,  as  colleague  of  the  late  Mr. 
William  Hart,  he  discharged  the  arduous  and  often  disagreeable 
duties  of  public  prosecutor.  In  this  capacity  he  proved  a  most 
efficient  servant  of  the  Crown,  honest,  upright,  smd  unflinching 
in  the  work  of  his  office,  conducting  with  unwearying  zeal  and 
great  sagacity  the  innumerable  investigations  he  was  called  upon 
to  undertake.  In  particular  he  earned  marked  distinction  in 
connection  with  the  caises  of  Jessie  M'Lachlan  and  Dr.  Pritchard. 
In  1876,  when  the  corporation,  after  protracted  discussion,  applied 
for  and  procured  an  Act  of  Parliament  authorising  the  appoint- 
ment of  a  stipendiary  magistrate,  Mr:  Gemmel  was  selected  for 
tl'"  office  by  the  Crown  on  the  recommendation  of  the  police 
L  **iiissioners.  Since  that  time  he  presided  daily  at  the  Central 
and  St.  RoUox  police  courts.  As  a  judge  Mr.  Gemmel  was  most 
considerate  and  painstaking,  and  though  when  the  circumstances 
warranted  he  sometimes  pronounced  very  severe  judgments,  his 
decisions  generally  were  on  the  side  of  leniency.  To  those  who 
knew  him  personally  he  was  a  warm-hearted  and  generous  friend, 
often  doing  fects  of  unobtrusive  kindness  to  poorer  or  less 
fortimate  brethren. 

On  23rd  September,  suddenly,  Mr.  Balf our-Melville  of  Mount 
Melville.  Mr.  John  Balfour,  who  was  a  member  of  the  firm  of 
J.  &  J.  Balfour,  W.S.,  Edinburgh,  succeeded  to  the  estate  of 
Mount  Melville  in  1883,  on  the  death  of  Mr.  J.  Whyte-Melville. 
Since  then  he  resided  mainly  on  the  estate,  discharging  the 
duties  of  a  county  gentleman.     Of  a  kindly  disposition,  he  took 
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great  interest  in  the  people  on  his  estate,  and  his  death  will  be 
mourned  by  many  who  had  cause  to  be  grateful  for  his  beneficence. 


Thb  TniPLK,  Sd9A  Sq4ember,  189$. 
One  event,  at  least,  of  much  interest  and  importance  to  the 
profession  has  taken  phice  during  this  long  vacation.  Iliat  is 
the  retirement  of  Lord  Hannen  from  his  position  as  Lord  of 
Appeal  in  Ordinary  in  the  House  of  Lords^  It  involved  a  new 
appointment,  and  that  in  its  turn  involved  a  change  somewhere 
both  on  the  bench  and  at  the  bar  of  the  High  Court.  One 
eminent  leader  at  the  bar,  the  most  eminent  indeed  upon  the 
Chancery  side — Sir  Horace  Davey — ^was  felt  to  have  been  left 
by  political  circumstances  in  a  position  no  doubt  of  greater 
freedom  and  less  responsibility,  but  for  that  very  reason 
decidedly  painful  to  the  disappointed  man  whose  brilliant 
prospects  seemed  to  be  eclipsed.  Dignity,  at  sixty  years  of  a^, 
has  probably  greater  charms  than  money  to  a  man  who  for 
many  years  has  been  making  the  largest  professional  income  at 
the  bar.  He  might  have  b^n  Lord  Chancellor  at  one  step,  or 
the  Attorney  Generalship  might  have  been  interposed,  and  he 
had  been  Solicitor-General ;  and  yet  the  fortunes  of  politics  had 
sent  him  back  into  the  comparative  obscurity  of  a  practice  which 
must  have  appeared  irksome,  splendid  though  it  i&  To  a  man 
of  his  position,  the  bench  has  only  one  or  two  posts  which  he 
could  be  expected  to  accept.  There  is  the  Chief  Justiceship  ; 
there  is  the  Mastership  of  the  Rolls ;  and  there  is  one  of  the 
Lords  Justiceship  of  Appeala  The  House  of  Lords  is  closed  to 
him  with  its  post  of  Lord  of  Appeal  in  Ordinary,  its  salanr  of 
£6000  per  annum,  and  the  minimum  of  labour  which  falls  to 
the  lot  of  any  judicial  personage,  owing  to  the  restriction  where- 
by no  person  can  be  appointed  other  than  one  who  has  held  high 
judicial  office,  such  office  being  that  of  Lord  Chancellor  of  Great 
Britain  or  Ireland,  or  of  paid  judge  of  the  Judicial  Comm^tee 
of  the  Privy  Council,  or  of  judge  of  the  Hi^h  Court  or ';  Jirt 
of  Appeal.  In  the  absence  of  any  likelihood  of  either  of  tlie 
present  distinguished  occupants  of  the  two  great  posts  mentioned 
retiring,  while  their  mental  and  physical  vigour  enabled  them 
to  feel  any  interest  in  each  other's  rivalry,  there  seemed  no 
opening  unless  there  should  arise  a  vacancy  among  the  Lord 
Justices  of  the  Court  of  Appeal.  It  is  this  which  has  happened. 
Lord  Hannen  has  brought  to  a  close  his  twenty-five  years  of 
judicial  service,  two  only  of  which  have  been  spent  in  the  House 
of  Lords;  and  Lord  Justice  Bowen  has  been  appointed  to  fill  the 
vacancy  thus  made.  This  has  enabled  the  Government  of  the 
party  of  which  Sir  Horace  was  such  an  unfortunate  member  to 
reward  him,  not  so  much,  they  mav  think,  according  to  his  merits 
as  to  their  limited  opportunities,  by  making  him,  ajs  it  had  been 
aaticipated  they  would,  the  new  Lord  Justice  in  room  of  Lord 
Justice  Bowen. 
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Lord  Hannen  has  reached  the  age  of  aevebty-two  years,  and 
is  the  senior  of  the  bench  though  not  its  oldest  member.  He 
was  appointed  in  1868 ;  Lord  E^er,  who  comes  next  to  him  in 
length  of  service,  having  been  appointed  to  a  paisne  judgeship 
in  the  same  year  but  a  few  months  later.  Lora  Coleridge,  who 
is  of  the  same  age  as  Lord  Hannen,  and  so  four  years  younger 
than  Lord  Eshier,  has  had  five  years  less  upon  the  bench.  All 
these  judges  therefore  had  earned  their  pensions  a  considerable 
time  ago.  Lord  Hannen,  however,  seemed  to  have  no  thought  of 
retiring  till  the  time  of  the  Pamell  commission.  His  elevation 
to  the  Upper  House  followed  closely  upon  that  distinguished 
portion  of  his  career,  as  his.  retirement  follows  closely  upon  his 
return  from  Paris  as  the  arbitrator  for  England  at  the  Behring 
Sea  Tribunal.  To  have  performed  so  conspicuous  a  part  in  two 
such  historical  scenes  as  these  does  not  fall  to  the  lot  of  many 
judges.  Lord  Justice  Bowen,  his  successor,  is  one  of  our  ''  show 
''judges,"  and  he  has  indeed  been  on  show  as  a  phenomenon  all 
through  his  career.  He  has  been  so  not  only  intellectually,  but 
on  account  of  the  good  gifts  which  the  goddess  of  fortune  seems 
to  have  delighted  to  shower  down  upon  him.  He  began  life 
fortunately,  for  he  was  the  son  of  a' clergyman;  it  seems  to  be 
almost  necessary  for  success  as  a  lawyer  to  be  what  in  Scotland  is 
called  a  "  son  of  the  manse."  By  the  time  he  was  twenty-three 
he  had  carried  off  the  three  greatest  prizes  of  his  University  of 
Oxford,  and  had  been  placed,  as  of  course,  in  the  first  class  in 
classical  honours.  He,  in  fact,  was  looked  upon  as  the  very  finest 
flower  of  Oxford  culture,  and  has  alwi^s  been  since  the  typical 
Oxford  man  of  the  very  highest  kind.  His  manner  and  style  are 
the  very  perfection  of  the  Oxford  graduate.  Combined  with 
intellect  and  a  good  disposition,  there  can  be  nothing  more  per- 
sonally attractive  and  pleasing  than  this  type,  but,  with  these 
left  out,  nothing  more  offensively  priggish.  With  the  possible 
excepticm  of  Lord  Coleridge,  another  Oxford  man,  there  is  not 
another  figure  on  the  bench  that  strikes  the  eye  so  effectively. 
The  reason  seems  to  be  that  one  sees  at  a  glance  that  they  are  of 
an  intellectual  class  of  which  the  bench  has  not  many  specimens. 
There  is  plenty  of  intellect  there,  but  not  of  that  literary  flavour 
with  which  the  intellects  of  Lord  Coleridge  and  Lord  Justice 
Bowen  seem  to  be  permeated.  We  feel  that  either  of  them 
could  have  made  their  successes  in  a  more  imaginative  intellectual 
sphere  than  that  of  law.  Lord  Coleridge  has  done  much  of  that 
kind  in  the  intervals  of  his  l^al  career.  Lord  Bowen  (to  give 
him  what  we  may  suppose  will  be  his  future  title)  is  chiefly 
known  in  this  way  by  his  translation  into  flne  highly-cultured 
verse  of  the  iEneid.  And  yet  either  of  them.can  hold  his  own 
with  the  merest  of  the  mere  lawyers.  Lord  Bowen,  indeed,  is  ad- 
mittedly one  of  the  most  learned,  acute,  and  subtle  l^al  intellects 
we  have. 

Though  he  is  only  fifty-eight  years  of  age,  he  has  been 
exercising  his  delightful  judicial  style  for  nearly  fifteen  years  on 
the  bench,  first  as  puisne  judge,  and  then  as  Lord  Justice  in  the 
Court  of  Appeal.    To  be  judge  at  forty-three,  Lord  Justice  at 
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forty-ei^ht,  and  in  the  Hoose  of  Lords  by  fifty-eight  is  a 
singularly  fortunate  career.  It  would  be  a  misfortune  to  the 
Court  of  Appeal  under  any  circumstances  to  lose  him,  but  it 
happens  that,  since  no  man  can  be  wholly  fortunate,  Lord  Bowen 
has  for  a  considerable  time  now  shown  signs  of  want  of  strength 
which  seemed  to  threaten  his  retirement  at  no  distant  date. 
Lord  Hannen  vacates  his  seat  at  the  right  moment.  Some  years 
ago  it  was  almost  expected  that,  owing  to  this  want  of  robust- 
ness, Lord  Bowen  would  accept  the  academical  post  of  Provost 
of  Balliol  which  it  was  rumoured  was  likely  to  be  offered  to  him. 
Fortunately  for  law  and  for  himself,  that  event  did  not  happen, 
and  he  remained  in  the  Court  of  Appeal,  where  he  has  long  been, 
as  the  Law  Times  describes  him, ''  one  of  the  pillars — ^his  great 
''learning,  absolute  fairness,  and  keen  appreciation  of  fact  and 
"  ar^ment  making  him  an  ideal  member  of  a  Court  of  Appeal." 

Lord  Hannen,  though  he  ceases  to  be  a  Lord  of  Appeal  in 
Ordinary,  does  not  cease  to  be  a  Lord  of  ^Parliament.  Until  1887 
this  would  not  have  been  so, — the  Act  of  1876  by  which  the 
Lords  of  Appeal  in  Ordinary  were  instituted  declaring  that  they 
should  be  entitled  to  the  rank  of  Baron  during  life,  out  should 
only  be  entitled  to  a  writ  of  summons  to  attend  and  to  sit  and 
vote  in  the  House  of  Lords  during  the  time  they  continued  in 
o£Sce,  and  that  their  dimities  as  Lords  of  Parliament  should  not 
descend  to  their  heirs.  The  pension  attached  to  the  office  is  fixed 
by  the  Act  of  1876  after  a  service  of  fifteen  years,  but  of  course 
prior  judicial  service  counts.  Salary  and  pension  both  are  fixed 
at  the  same  rate  as  that  of  the  Master  of  the  Rolls — £6000  and 
£3750  respectively. 

Sir  Horace  Davey's  appointment  breaks  through  the  rule, 
which  seems  to  have  become  established  in  comparatively  recent 
years,  of  appointing  judges  to  the  Court  of  Appeal  from  amongst 
the  puisne  judges.  At  first  sight  it  appears  only  fair  that  uie 
higher  judicial  posts  should  be  open  to  the  judges  in  the  Courts 
of  first  mstance.  It  is  natural  to  think  that  by  this  method  they 
are  put  on  their  mettle,  they  have  greater  inducements  to  impress 
the  profession  with  their  ability  and  learning,  to  be  industrious, 
punctual,  and  zealous, — qualities  which  are  not  very  consistent 
with  a  freehold  office  beyond  which  no  incentive  to  exertion  lies. 
We  see  this  in  more  than  one  sphere  of  life ;  and  the  beneficed 
iudge  is  often  like  the  beneficed  parson,  who,  feeling  secure  of  his 
income  and  feeling  inclinations  to  taking  his  ease  growing  with 
his  years,  drops  into  a  perfunctory  habit  for  want  of  stimulus. 
These  considerations  seem  to  have  weighed  gravely  with  those  in 
whose  hands  legal  administration  has  been  since  the  Judicature 
Acts  at  anyrate.  ..Most  of-  our  appellate  judges — almost  all  indeed 
— ^have  sat  in  the  trial  Courts  previously.  The  rule  seems  to 
have  been  quite  the  contrary  in  the  times  previous  to  those  Acts, 
as  has  been  pointed  out  by  a  writer  who  quotes  some  observations 
of  Lord  Brougham  made  in  1861.  The  reasons  for  it  sound  very 
curious  in  these  days,  and  the  words  are  worth  quoting  as  an 
illustration  of  the  change  which  has  come  over  society  and  politics 
since  they  were  written,  though  that  is  only  a  little  over  thirty 
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years  ago.  One  has  the  same  kind  of  feeling  about  them  as  in 
reading,  say,  some  of  the  novels  of  Lord  Lytton,  e.g,, "  Mv  Novel," 
where  the  manners  and  customs  of  a  past  not  going  beyond  a 
generation  strike  one  as  being  remote  from  the  practical  life  of 
our  own  day.  Lord  Brougham  says,  "  The  instances  which  have 
"occurred  of  puisne  ju&es  being  promoted  have  been  few. 
"  They  have  not  exceeded  nve  during  the  last  century.  Incon- 
"  siderable,  however,  as  this  number  is,  we  must  confess  it  to  be 
"  too  great,  and  no  promotion  whatever  should  be  possible.  The 
"  hopes  of  it,  the  struggle  for  it,  the  chagrin  at  not  receiving  it, 
"  all  interfere  with  the  perfect  calmness,  the  entire  abstraction 
"from  Court  intrigue,  the  complete  inde{)endence  of  all  party 
"connection,  the  exclusive  devotion  to  judicial  duties  which 
"ought  to  characterise  the  great  functionaries  of  justice — ^the 
"oracles  of  the  law." 

To  us,  nowadays,  this  seems  a  thoroughly  unnatural  and  even 
absurd  way  of  regarding  the  judicial  bench.  Who  has  ever  heard 
of  the  abuses  and  practices  which  seem  so  formidable  to  Lord 
Brougham  ?  It  all  seems  as  6u-tificial  as  the  period  itself  when  our 
wigs  and  gowns  came  into  vogue.  It  makes  us  smile  in  these 
days  when  one  at  least — two,  I  think — of  our  judges  have  even 
wished  to  refuse  the  customaiy  honour  of  knighthood  which  is 
conferred  on  the  new  judge.  That  was  not  a  very  likely  way  of 
beginning  a  course  of  Court  intrigue  which  should  land  its  author 
upon  the  bench  of  the  Appeal  Court  or  in  the  House  of  Lords. 
Yet  for  the  days  before  Lord  Brougham  and  the  Reform  Bill, 
it  was  no  doubt  a  salutary  rule ;  and  we  can  well  believe  it  was 
more  difficult  then  to  keep  the  ermine  pure  than  it  has  been  since. 
Those  were  the  times  when  the  reign  of  favouritism  and  corrup- 
tion was  at  its  height;   we  are  now  only  living  in  its  decay. 


Glasgow. — Professor  A.  Moody  Stuart,  of  the  Law  Chair  in  Glasgow 
University,  has  been  appointed  assessor  to  the  Dean  of  Guild  Court,  in 
room  of  the  late  Stipendiary  Genimel. 

DuNDBB. — Dr.  Thornton,  who  has  for  a  number  of  years  been  police 
clerk  of  the  burgh,  has  been  appointed  town-clerk  also,  in  succession  to 
the  late  Mr.  Hay,  and  clerk  to  the  Water  Commission  and  Burial  Board. 

Brsghin. — Mr.  James  Craig,  solicitor,  has  been  elected  town-clerk 
in  room  of  the  late  Mr.  J.  L.  Gordon. 

Alloa. — Mr.  R.  S.  Corrigall,  solicitor,  from  the  office  of  Mr.  Dugald 
MacLachlan,  writer,  Lochgilphead,  and  formerly  with  Messrs.  A.  <b  R. 
Robertson,  solicitors,  Blairgowrie,  has  commenced  practice  in  Alloa. 
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THE  LAW  SOCIETY'S  ANNUAL  MEETING. 
The  ninth  annual  meeting  of  the  Incorporated  Law  Society,  held 
in  Glasgow  on  6th  October,  although  perhaps  the  briefest,  was 
certainly  among  the  best  of  its  yearly  gatherings.  The  atten- 
dance has  sometimes  been  larger,  but  at  no  previous  meeting 
have  the  ordinary  members  taken  so  large  a  part  in  the  discus- 
sions or  given  the  Council  so  much  help  and  encouragement. 
Though  the  president  and  vice-president  were  re-elected,  there 
was  some  infusion  of  new  blood  into  the  Council,  and  a  stronger 
desire  than  heretofore  manifested  to  make  remits  to  the  Council 
only  for  executive,  as  distinguished  from  deliberative,  purposes. 
This  is  a  marked  improvement,  and  should  encourage  members 
from  all  parts  of  Scotland  to  attend  the  annual  meetings,  ^with 
the  object  of  influencing  the  decisions  of  the  only  body  which 
is  representative  of  the  law  agents  of  Scotland.  It  is  matter 
of  profound  regret  that  the  Society  does  not  embrace  (as 
well  as  represent)  the  whole  of  the  law  agents  of  Scotland  It 
is,  perhaps,  not  wonderful  that  the  metropolitan  and  local 
Faculties  (which  have  a  long  and,  in  some  cases,  a  good  record) 
should  hesitate  to  merge  themselves  in  a  new  society,  even  if 
that  society  is  capable  of  taking  a  position  and  exercising  an 
influence  impoasible  to  these  Faculties.  Surely  the  affiliation  of 
the  Faculties  with  the  Law  Society  is  desirable,  and,  if  desirable, 
attainable.  The  Faculties  are  needed  for  many  local  purposes, 
and  whatever  they  could  do  in  their  separate  character  for  public 
behoof,  they  could  do  much  more  effectively  in  combination  with 
other  Faculties,  and  still  more  effectively  in  conjunction  with 
their  professional  brethren  from  the  whole  of  Scotland  banded 
together  in  one  fraternity.  Let  us  hope  that  the  good  sense  of 
Scotch,  lawyers   will   recognise  that  their  power  to  influence 
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legislation  is  lost  by  their  segregation,  and  that  they  would  be 
influential  to  an  unprecedented  degree  if  they  would  only  com- 
bine into  one  grand  society  on  the  principle  unitate  fortior. 
The  Law  Society  is  at  present  the  only  possible' centre  round 
which  the  whole  legal  practitioners  of  Scotland  could  rally,  and 
if  they  fail  to  take  advantage  of  it,  the  Philistine  laity  may  scoff 
and  even  say  that  professional  jealousies  are  allowed  to  impair 
public  usefulness. 

The  English  Law  Society -is  no  doubt  older  than  the  Scottish 
Society,  but  it  seems  to  have  succeeded  in  attracting  a  much 
larger  proportion  of  practitioners  than  the  newer  society  has 
hitherto  been  able  to  draw  together.  The  recent  meeting  of  the 
English  Society  at  Manchester  was  very  largely  attended,  and 
its  sittings  lasted  two  days.  The  range  of  subjects  with  which 
it  was  occupied  was  wide,  and  from  the  time  devoted  to  the 
business,  our  English  friends  convey  the  impression  that  they 
consider  their  annual  gathering  as  one  of  great  importance  and 
likely  to  achieve  important  results.  The  Scottish  meeting,  on 
the  other  hand,  was  got  through  in  little  over  two  hours ;  and 
when  it  is  stated  that  there  were  sixteen  items  of  business  on  the 
programme,  it  becomes  quite  plain  that  there  was  no  waste  of 
time  on  any  of  the  topics.  Despatch  is  all  very  well,  but 
members  may  be  excused  for  hesitating  to  travel  long  distances 
for  such  short  entertainment.  The  small  ness  of  the  meeting 
explains  the  brevity  of  the  proceedings,  and  the  non-membership 
of  so  many  law  agents  explains  the  smallness  of  the  meeting. 
At  the  risk  of  iteration,  we  would  venture  again  to  point  out  the 
paramount  importance  of  getting  all  the  legal  practitioners  of 
Scotland  enrolled  as  members  of  the  Incorporated  Law  Society. 
As  the  Faculties  are  not  likely  to  rush  into  the  arms  of  the 
Society,  the  Council  of  the  Society  might  do  well  to  devote  more 
attention  to  the  best  means  of  attracting  the  practitioners  who 
hold  aloof  only  because  they  are  members  of  a  Faculty. 

The  central  point  of  the  President's  opening  address  is  his 
suggestion  of  a  commission  ''  to  frame  provisional  orders  or 
''  ordinances  which,  subject  to  the  approval  of  Parliament,  should 
"  become  law  without  requiring  the  tedious  formalities  necessary 
"  to  Bilk"  Mr.  Spens  is  not  blind  to  the  great  difficulty  in  the 
way,  viz.,  "  the  definition  of  subjects  with  which  the  Commis- 
"  sioners  might  deal."  There  appears  to  be  one  insuperable 
difficulty  in  the  way  of  this  proposal.  No  Lord  Advocate  and  no 
Solicitor-General  would  trust  a  commission  of  which  they  were 
not  members,  and  they,  as  salaried  officers,  could  hardly  find  time 
to  overtake  in  commission  what  they  left  untouched  as  the 
responsible  law  advisers  of  the  Crown,     The  University  Acts 
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referred  to  for  analogy  by  Mr.  Spens  deal  with  a  circumsoribed 
area  of  business,  but  any  commission  which  would  appreciably 
relieve  the  congestion  of  Parliament  would  have  to  take  up  a 
varied,  if  n'ot  a  wide,  range  of  subjects,  which  it  is  quite  hopeless 
that  the  Mouse  of  Commons  would  delegate  to  any  other  body. 
There  are  so  many  men  at  Westminster  wishing  to  have  a  finger 
in  legislative  pies  that  it  is  not  conceivable  they  would  ever 
consent  to  have  even  a  limited  number  made  and  cooked  where 
they  could  neither  help  nor  interfere.  The  su^^tion  of  the 
President,  however,  shows  how  hopeless  the  legal  profession  has 
become  of  obtaining  reforms  in  the  law  of  Scotland,  and  how 
little  Scotland  has  gained  by  exchanging  the  old-fashioned  type 
of  Lord  Advocate,  who  was  a  lawyer  and  nothing  else,  for  the 
Lord  Advocate  who  is  Lord  Advocate  as  much  because  he  is  a 
follower  of  the  Prime  Minister  as  because  he  is  a  lawyer  of  high 
standing.  For  the  obstruction  in  the  way  of  necessary  legislation, 
the  President  says  "  no  one  party  in  the  State  is  to  blame  more 
"  than  another."  From  a  Liberal-Unionist  this  may  be  only  an 
excess  of  generosity,  but  is  it  true  ?  This  is  not  the  place  to 
answer  the  question.  Meantime,  l^cd  reform  does  not  hold  the 
field,  and  a  powerful  law  society  is  very  much  wanted. 

The  dn^t  Bill  re-introducing  imprisonment  for  debt  was 
discussed  at  some  length,  and  a  motion  that  the  Bill  be  not 
further  proceeded  with  was  rejected  by  a  majority.  The 
opponents  of  the  Bill  regarded  the  movement  as  retrograde, 
but  the  supporters  of  the  measure  were  of  opinion  that  imprison- 
ment was  a  necessary  compulsitor  in  some  cases  to  obtain 
payment  from  a  debtor  who  is  able  but  not  willing  to  pay. 
With  the  safeguards  provided  by  the  Bill,  there  is  very  little 
danger  of  the  oppression  of  a  debtor  who  is  without  means  of 
paying.  As  was  pointed  out  in  the  discussion,  there  is  perhaps 
more  danger  that  the  safeguards  contained  in  the  Bill  against 
harshness  on  the  part  of  the  creditor  may  render  the  remedy 
ineffectual  in  practice.  There  is  no  party,  so  far  as  we  know, 
desirous  of  putting  debtors  in  prison  who  do  not  pay  because 
they  cannot  pay,  and  there  are  surely  very  few  who  would  think 
it  harsh  to  deprive  a  debtor  of  his  liberty  who  deprives  a  creditor 
of  his  money  while  able  to  pay  it  if  he  were  honest  enough  to  do  so. 

The  only  other  subject  on  which  the  meeting  divided  was 
the  registration  of  land  rights.  The  Bill  for  effecting  certain 
amendments  on  the  present  system  contains  a  provision  for 
abolishing  the  burgh  registers.  Some  of  the  members  thought 
these  burgh  registers  should  he  continued,  but  by  a  large 
majority,  after  a  very  brief  discussion,  the  meeting  approved  of 
the  abolition. 


Digitized  by  LjOOQIC 


258  THE  LAW  SOCIETY'S  ANNUAL  MEETING.  [Nov. 

The  perennial  "Reform  of  the  Scottish  Judicatories"  was 
a^in  brought  forward.  The  law  officers  of  the  Crown  having 
intimated  that  they  are  going  to  do  nothing  on  the  subject,  the 
Society  has  remitted  to  the  Council  to  draft  a  Bill  which  the 
Lord  Advocate  has  promised  to  "consider."  It  is  to  be  hoped 
the  Council  will  take  up  this  subject  at  once  and  in  earnest,  and 
that  any  Bill  they  may  draft  will  be  of  a  comprehensive  charac- 
ter, dealing  with  the  whole  judicial  system  of  Scotland,  and 
bringing  it  into  harmony  with  itself  and  with  the  requirements 
of  the  times. 


THE  OBLIGATIONS  OF  A  SON-IN-LAW. 

That  a  son-in-law  should  be  liable  to  contribute  towards  the 
support  of  his  indigent  parents-in-law  during  the  lifetime  of 
their  daughter  was  settled  by  a  decision  of  the  Court  of 
Session  in  1866.  Since  that  time  many  changes  have  taken 
place  in  the  legal  status  and  obligations  of  husbands  and  wives, 
and  we  may  find  it  interesting  and  profitable  to  look  into  the 
question  and  see  in  how  far  such  an  obligation  still  subsists. 

Is  a  son-in-law  still  liable  for  the  support  of  his  indigent 
parents-in-law  during  his  wife's  lifetime  ?  That  is  the  question 
we  shall  set  out  with  and  endeavour  to  answer  in  the  following 
paper.  We  shall  find  that,  as  regards  marriages  entered  into 
since  1st  January,  1878,  when  the  Married  Women's  Property 
(Scotland)  Act,  1877,  came  into  force,  the  question  has  received 
no  answer  from  the  Supreme  Court.  In  order  to  find  an  answer 
we  must  carefully  consider  the  origin  and  nature  of  the  liability. 
It  is  a  reciprocal  obligation  arising  out  of  the  relationship  of 
parent  and  child  ex  lege  naturce,  and  depending  on  the  con- 
currence of  indigence  on  the  one  hand  and  superfluity  (in  a 
moderate  sense)  on  the  other.  On  entering  into  a  mairiage 
this  obligation  on  the  woman's  side  might  not  have  arisen 
into  the  position  of  an  active  burden;  the  necessity  for 
contribution  might  not  exist,  hence  the  obligation  would 
be  contingent  and  dormant,  or  the  necessity  might  have 
arisen  without  the  ability  for  fulfilment  on  the  daughter's 
part  through  want  of  means.  We  might  thus  have  a 
woman  marrying  in  three  different  circumstances — (1)  when, 
having  means,  she  was  actually  supporting  or  contributing 
towards  the  support  of  an  indigent  parent ;  (2)  when  she  was 
liable  for  such  a  contribution,  but  unable,  through  want  of  means, 
to  contribute  anything ;  and  (3)  when  her  parents  were  in  com- 
fortable circumstances  and  required  no  help.  In  the  first  case, 
her  debt  was  clearly  an  ante-nuptial  one ;  in  the  second  case,  it 
could  hardly  be  said  to  be  a  debt  at  all,  as  the  superfluity  was 
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awanting  to  make  the  obligation  complete ;  and  in  the  third 
case,  the  debt  was  remote  and  contingent.  Now,  keeping  these 
three  cases  distinctly  before  us,  let  us  look  into  the  authorities 
on  the  subject  we  are  now  considering. 

When,  in  April,  1866,  Lord  Fraser  published  his  second 
edition  of  "Parent  and  Child,"  we  find  it  was  "a  point  un- 
"  determined "  whether  a  son-in-law  was  liable  at  all  for  a 
contribution  towards  the  aliment  of  his  indigent  parents-in- 
law,  whether  he  was  liicratiua  by  the  marriage  or  not.  Con- 
tradictory decisions  had  been  given  in  the  Sheriff  Courts,  but 
the  question  had  never  been  decided  in  the  Supreme  Court. 
His  lordship,  who  has  always  been  looked  upon  as  one  of  our 
highest  authorities  on  all  questions  connected  with  the  personal 
relations,  inclined  to  the  view  that  a  son-in-law  was  not  liable 
for  such  an  obligation,  which  he  said  arose  ex  jv/re  natwras  and 
not  ex  contractu,  unless  the  parents-in-law  had  actually  become 
dependent  on  his  wife  prior  to  the  marriage.  That  is  only  in 
the  first  case  we  supposed.  Although,  at  the  time  he  wrote,  a 
husband  was  liable  for  his  wife's  ante-nuptial  debts,  that,  in  his 
view,  was  not  one  of  them  unless  it  had  actually  come  into  exist- 
ence prior  to  the  marriage.  This  view  would  apparently  cover 
the  second  class  of  oases  we  mentioned  above,  the  husband's 
superfluity  supplying  the  want  of  it  in  his  wife,  and  thus 
completing  the  obligation.  If,  in  the  third  class  of  cases,  the 
son-in-law  were  not  liable  even  although  he  were  lucratvSy 
the  effect  would,  of  course,  have  been  to  put  parents  whose 
daughter  might  have  means,  or  at  least  the  ability  to  earn  it,  in 
a  worse  position  than  if  she  had  remained  single.  So  long 
as  she  remained  single  they  might  look  forward  to  support  in 
their  old  age  or  misfortune.  Had  she  married,  however,  before 
the  necessity  for  support  arose,  then,  according  to  Lord  Fwaer's 
view,  her  parents  could  have  no  claim  whatever,  no  matter  how 
much  she  might  have  enriched  h^r  husband.  Their  claim  not 
being  an  ante-nuptial  debt  of  their  daughter's,  and  not  having 
been  contracted  prepoeita  by  her  in  houshold  affairs  during  the 
marriage,  her  husband  was  not  liable.  As  the  law  then  stood, 
the  wife's  person  was  entirely  sunk  in  that  of  her  husband,  and 
the  marriage  ipso  facto  transferred  all  her  estate  to  her  husband. 
That  being  so,  how  could  any  obligation  such  as  this,  which  arose 
ex  jure  natv/rce  if  at  all,  arise  against  her  after  the  marriage  ? 
Li  the  eyes  of  the  law  she  was  one  and  the  same  person  with 
her  husband,  and  had  no  estate  apart  from  him.  If  the  obliga- 
tion were  not  a  burden  on  her  property  at  the  time  of  her 
marriage,  after  her  marriage  she  had  no  property  for  it  to 
burden.  Such  apparently  was  the  view  of  the  matter  taken  by 
Lord  Fraser. 
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Curiously  enough,  the  whole  question  of  a  son-in-law's  obli- 
gations came  up  for  decision  in  the  Court  of  Session  within  a 
few  months,  viz.,  on  13th  July,  1866,  in  the  case  of  Moir  v.  Beidy 
4  Macph.  1060.     There  it  was  distinctly  laid  down  that  a  son-in- 
law  was  bound  to  support  the  indigent  parents  of  his  wife  during 
the  subsistence  of  the  marriage.     The  reasons  for  this  judgment 
are  very  clearly  and  succinctly  given  by  Sheriff  Jameson  (Aber- 
deen), whose  judgment  was  upheld  by  the  Court,  and  in  whose 
opinion  the  Court  entirely  concurred.     He  found  that  by  the  law 
of  Scotland  (1)  parents  and  children  are  reciprocally  liable  to 
aliment  each  other  when  in  a  state  of  indigence ;  (2)  that  this 
obligation,  which  arises  from  the  law  of  nature,  attaches  to  a 
daughter  while   unmarried;  (3)  that  this  obligation   was  not 
extinguished  by  marriage;  (4)  that  the  husband  became  liable  for 
all  his  wife's  debts  and  obligations  by  his  marriage,  and  therefore 
(5)  bound  to  aliment  her  indigent  parents  while  able  to  do  so  and 
during  the  subsistence  of  his  marriage  with  their  daughter.    This 
case  is  a  most  interesting  and  instructive  one,  and  a  perusal  of 
its  report  will  well  repay  the  reader.    The  eflTect  of  this  judg- 
ment was  at  once  to  settle  the  whole  question  and  render  a 
son-in-law  liable  for  this  obligation,  whether  it  was  active  or 
contingent,  through  the  mere  act  of  marriage,  and  that  although 
he  neither  derived  nor  acquired  any  estate  from  his  wife  or  her 
parents.     It  also  gave  the  parents  a  right  to  a  claim  upon  an 
estate  of  a  third  party  which  they  could  never  have  had  before. 
In  such  circumstances  a  man  might  well  be  said  to  have  married 
his  wife's  parents  into  the  bargain.     Since  then  parents  have 
improved  their  position  by  getting  theilr  daughters   married, 
while  husbands  have  been  liable  to  be  saddled  with  a  burden 
which  we  might  venture  to  say,  in  ninety-nine  cases  out  of 
a  hundred,  was  never  contemplated  at  the  time  of  the  marriage. 
In  the  case  under  consideration  the  defence  was  very  powerfully 
stated,  and  to  our  mind  the  strongest  argument  used  by  the 
defender  against  the  liability  of  a  husband  who  was  not  lucratus 
by  the  marriage  was  as  follows  :-^"  The  defender's  wife  being 
"  then  (at  the  time  of  the  marriage)  quite  unable  from  want  of 
"  means  to  provide  for  the  maintenance  of  her  parents,  it  was  not 
"a  liability  or   debt  for  which  she^ras   bound,  the  liability 
"depending  on  the  ability  to  contribute,  and  hence  it  could 
''  not  fall  as  a  legal  debt  upon  the  defender,  her  husband."    That 
is  the  question  of  liability  in  the  second  and  third  cases  we 
supposed  above,  and  we  think,  at  least  theoretically,  a  great 
deal  could  be  said  for  that  defence. 

Sheriff  Jameson  added  his  reasons  for  the  decision  he  came  to 
thus — "  Marriage  cannot  put  an  end  to  a  daughter's  relation  to 
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"  her  parents  nor  to  the  mutual  obligations  inherent  in  it/'  and 
he  went  on  to  say  that  as  by  the  marriage  the  husband  came  in 
her  place  as  administrator  of  the  communio  bonorv/nij  which 
(although  owing  nothing  to  the  wife)  was  liable  nevertheless  for 
all  her  ante-nuptial  debts,  and  that,  as  was  now  clearly  decided, 
whether  they  were  due  or  only  contingent  at  the  time  of  the 
marriage.  Thus  we  have  liability  established  in  all  the  three 
cases  we  supposed. 

In  the  much  older  case  of  Duncan,  17th  February,  1810, 
F.C.,  it  had  been  decided  that  a  father-in-law  was  liable  to 
aliment  his  daughter-in-law  during  the  life  of  his  son  if  he  was 
unable  to  support  his  wife,  but  the  decision  in  Moir's  case  carried 
the  principle  further  and  applied  it  to  the  reverse  circumstances, 
making  the  obligation  reciprocal. 

The  principle  underlying  these  decisions  being  apparently 
the  unity  of  the  husband  and  wife  and  the  consequent  identity 
of  their  mutual  obligations,  the  effect  of  this  was  undoubtedly  to 
render  a  son  who  had  married  liable  possibly  to  contribute 
towards  the  support  of  two  parents  and  two  parents-in-law, 
while  these  parents  in  turn  were  liable  to  a  similar  obligation 
not  only  as  regarded  their  own  children,  but  also  as  regarded 
their  children-in-law,  under  this  condition  always,  viz.,  "the 
"  concurring  existence  of  indigence  on  the  one  hand  and  super- 
"fluity  on  the  other." 

Now,  since  the  decision  above  referred  to,  considerable 
changes  have  taken  place  in  the  laws  of  this  country  with 
reference  to  the  legal  status  of  husband  and  wife  and  to  the 
former's  liability  for  the  latter's  debts,  and  we  shall  require  to 
look  briefly  into  these  changes  to  enable  us  to  answer  the 
question  with  which  we  set  out.  First  of  all,  however,  let  us 
look  at  the  words  of  the  Lord  Justice-Clerk  in  Moir'a  case,  in 
which  he  very  clearly  and  yet  briefly  explains  the  principle 
upon  which  a  husband's  liability,  such  as  we  have  been  con- 
sidering, was  founded.  He  says,  '*  The  foundation  of  this 
**  liability  is  that  by  marriage  the  wife's  person  is  sunk  in 
"that  of  the  husband,  and  her  moveable  estate  is  transferred 
"  to  him,  so  that  the  estates  of  both  become  one  moveable  estate 
*'  under  his  control."  This  estate,  as  we  know,  was  called  the 
cammun^o  bonorwm,  and  formed  a  sort  of  common  fund  for  the 
common  good  of  the  whole  family  under  the  husband's  control 
and  ownership. 

The  following  questions  now  arise  for  consideration  in  view  of 
recent  legislation : — (1)  Has  marriage  still  the  effect  of  sinking 
the  person  of  the  wife  in  that  of  her  husband  ?  and  (2)  does  the 
marriage  any  longer  act  as  an  assignation  of  the  wife's  moveable 
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estate  to  her  husband  ?  is  there  any  longer  community  of  goods? 
If  these  questions  are  answered  in  the  negative,  then  the  very 
foundation  of  the  husband's  liability,  at  least,  as  stated  in  Moir's 
case,  will  be  gone ;  the  ratio  decidendi  has  no  further  force. 

Let  us  consider  the  above  questions.  The  Married  Women's 
Property  Act,  1877,  excluded  the  husband's  lights  entirely  from 
the  wages  and  earnings  of  his  wife  acquired  or  gained  after  the 
commencement  of  the  Act,  and  also  from  any  money  or  property 
acquired  thereafter  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  and  the  Act  of  1881  still  further  separated  the 
property  of  husband  and  wife  by  providing  that,  in  the  case  of 
marriages  contracted  after  the  passing  of  the  Act  (18th  July, 
1881),  the  wife's  whole  moveable  estate  should  be  vested  in  her 
as  a  separate  estate  along  with  the  rents  and  produce  of  her 
heritage.  In  these  circumstances  we  think  it  can  no  longer  be 
held  that  the  wife's  person  is  sunk  in  that  of  her  husband  as 
formerly,  and  by  virtue  of  the  same  provisions  we  must  answer 
the  second  question  in  the  n^^tive.  By  the  law  of  Scotland  we 
have  now  no  longer  communio  bononum,  each  spouse  retaining 
possession  of  the  property  possessed  prior  to  marriage,  and  their 
independence  and  individuality  being  preserved  distinct  as  never 
before.  Even  the  wife's  debts  are  now  distinctly  her  own,  her 
property  alone  being  liable  therefor. 

Sheriff  Spens  (Lanarkshire),  in  Muir  v.  Muir,  3  Sh.C.  Rep. 
225,  6th  April,  1887,  having  before  him  the  question  we  are  con- 
sidering, decided  that  a  person  married  before  the  1877  Act  came 
into  operation  was  liable  to  contribute  towards  the  support  of 
his  mother-in-law,  but  not  if  married  subsequently  unless  lucrcUus 
by  the  marriage.  He  came  to  this  decision  after  consulting 
Sheriff  Berry,  with  whom,  however,  he  was  inclined  to  differ, 
being  of  opinion  that  the  case  of  Moir  could  no  longer  apply 
to  marriages  either  before  or  after  the  Act,  as  the  mtio  decidendi 
of  that  case  no  longer  applied,  and  that  in  neither  case  did  the 
liability  any  longer  subsist.  Still,  he  felt  bound  by  Sheriff 
Berry's  opinion,  and  also  by  a  decision  to  the  same  effect  by 
Sheriff  Clark  in  another  case.  He  and  Sheriff  Berry  agreed, 
however,  that  any  son-in-law  married  after  1st  January, 
1878,  and  who  is  not  lucratus  by  the  marriage,  is,  by  the  4th 
section  of  the  1877  Act,  protected  from  liability,  practically 
holding  that  the  obligation  is  an  ante-nuptial  debt  of  the  wife'a 
There  has  been  no  judgment  of  the  Supreme  Court  on  this  point, 
i,e.y  the  liability  of  sons-in-law  married  since  1st  January,  1878 ; 
but  in  view  of  the  opinion  in  Moir*a  case,  already  referred  to, 
that  the  obligation  is  really  an  ante-nuptial  debt  of  the  wife's,  all 
liability  for  which  has  been  wiped  out  by  the  4th  section  of  the 
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1877  Act,  there  can,  we  think,  be  no  doubt  about  the  soundness 
of  Sheriff  Spens's  judgment.  An  opposite  view  was  taken  by 
Sheriff-Substitute  Orr  Paterson  (Ayrshire)  in  the  case  of  Oirvan 
Inspector  of  Poor,  Slat  March,  1887,  3  Sh.C.  Rep.  301,  where  he 
decided  that  a  son-in-law's  obli^tion  is  not  removed  by  the  Act 
of  1877,  stating  it  as  his  opinion  that  "  the  object  ol  the  Act  is  to 
"  regulate  rights  of  property,  not  to  interfere  with  natural  per- 
"  sonal  obligations,  and  that  the  words  '  ante-nuptial  debts '  were 
"  not  intended  to  include,  and  do  not  include,  this  natural  obligs- 
"  tion  of  the  wife  to  support  her  parents."  It  is  thought,  how- 
ever, that  this  decision  is  ill  founded  in  view  of  the  fact  that  a 
natural  obligation  of  the  wife's  does  not  become  a  natural 
obligation  of  the  husband's  merely  on  account  of  the  marriage, 
and  especially  in  view  of  the  opinions  expressed  in  Moir'a  case 
as  to  such  an  obligation  being  of  the  nature  of  an  ante-nuptial 
debt.  If  that  was  the  ground  of  the  husband's  liability,  then 
undoubtedly  it  must  cease  in  marriages  since  1877  where  he  is 
not  lucrattis, 

A  case  is  reported  in  14  B.  1088,  20th  July,-1887,  as  having 
been  before  the  Court  of  Session.  We  refer  to  the  case  of  Foulia 
V.  Fairbaim.  The  Court  held  that  the  decision  in  Moir'a  case 
was  still  binding  as  a  principle,  thus  setting  at  rest  the  doubts 
raised  by  Sheriff  Spens  as  to  sons-in-law  being  any  longer  liable. 
From  the  report,  however,  it  appears  that  the  defender  had  been 
married  in  1875,  and  it  does  not  appear  that  the  question  of  the 
effects  of  the  1877  Act  on  recent  marriages  was  ever  brought 
before  the  Court.  This  decision,  therefore,  is  no  more  than  a 
confirmation  of  the  decision  in  Moirs  case,  and  Sheriff  Spens's 
suggestion  that  the  ratio  decidendi  of  that  case  had  gone  does 
not  appear  ever  to  have  been  broached.  Lord  Shand  remarked 
that,  if  the  matter  which  was  decided  in  Moir'a  case  could  have 
been  opened  up,  he  should  not  have  regretted  it,  for  he  had 
always  entertained  considerable  doubts  as  to  the  soundness  of 
that  judgment.  He  was  of  opinion  that,  although  in  the  general 
case  a  husband  when  he  marries  incurs  liability  for  his  wife's 
debts,  in  a  case  like  the  present  there  was  sense  in  saying  that 
that  general  principle  did  not  apply. 

The  position  of  matters  when  we  write  is  therefore  this — We 
have  a  decision  from  the  Supreme  Court  to  the  effect  that,  in  the 
case  of  marriages  entered  into  prior  to  1st  January,  1878,  the 
husband  still  continues  liable,  during  his  wife's  life,  to  contribute 
towards  the  aliment  of  his  indigent  parents-in-law ;  and  as 
regards  subsequent  marriages,  we  have  only  two  Sheriff  Court 
decisions,  one  each  way.  We  think,  however,  that  there  is  small 
room  for  doubt  that  Sheriff  Spens's  judgment  is  sound  on  that 
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point,  and  would  be  upheld  were  the  question  to  arise  for  judg- 
ment in  our  Supreme  Court.  If  the  burden  has  its  source  in  an 
ante-nuptial  obligation,  section  4  of  the  1877  Act  is  quite  dear ; 
the  husband's  liability  is  ''  limited  to  the  value  of  any  property 
"  which  he  shall  have  received  from,  through,  or  in  right  of  his 
"  wife,  at  or  before  or  subsequent  to  the  marriage."  We  fail  to 
see  room  for  any  doubt  Therefore  we  answer  the  question  with 
which  we  set  out  thus,  if  married  prior  to  1878  he  is  liable,  but 
if  subsequently  married,  only  if  he  is  lucratua  by  the  marriage, 
i.e,y  if  and  so  far  only  as  he  has  received  property  from,  through, 
or  in  right  of  his  wife.  J.  R  P. 


THE  ANN  OR  ANNAT. 
There  are  several  questions  which  might  be  recommended  to 
law  examiners  as  eminently  calculated  to  show  candidates  the 
depth  of  their  ignorance  (the  candidates'  ignorance,  of  course). 
Such  questions,  for  example,  as,  is  stillicide  a  term  in  civil  or 
criminal  law  ?  or,  what  is  King's  Ease,  and  why  is  it  so  called  ? 
or,  under  what  circumstances  may  a  kirk-session  have  a  quasi- 
proprietorship  of  a  graveyard?  are  admirably  adapted  to  pre- 
maturely whiten  the  locks  of  the  most  self-sufficient  law 
apprentice.  To  them  may  be  added  this,  what  is  ann  or 
annat  ?  is  it  heritable  or  moveable  ? 

Annat  or  ann  is  a  term  said  to  be  derived,  through  low  Latin 
anTiata,  from  annus,  a  year,  and  describes  a  payment  to  which 
the  executors  of  a  minister  dying  while  he  fills  a  parish  cure 
are  entitled  at  the  expense  of  the  incoming  minister.  It  has 
many  peculiarities :  it  is  neither  heritable  nor  moveable ;  it  is  a 
gift  of  the  State;  it  is  never  in  bonis  defuncti,  and  does  not 
require  any  title  on  the  part  of  the  recipients. 

Ann  is  a  very  ancient  thing:  before  more  than  the  first  sough 
of  the  Reformation  was  heard,  it  was  paid  to  the  next  of  kin  of 
clergy  who  died  in  office.  The  Act  1571,  cap.  41,  is  an  Act  in 
favour  of  ecclesiastics  who  die  fighting  against  the  king's  enemies, 
and  gives  them  and  their  nearest  of  kin  not  only  the  fruits  on 
the  ground,  and  the  ann,  but  also  the  next  presentation  to  the 
benefice.  In  1580  a  practice  seems  to  have  been  introduced  in 
Saxony  of  giving  to  the  widow  and  children  of  a  minister  half  a 
year's  salary  in  addition  to  what  might  be  due  the  minister  as 
salary  earned  but  unpaid  at  the  time  of  his  death.  Elsewhere  in 
Germany  it  appears  the  widow  and  children  were  allowed  a 
year's  income,  for  which  purpose  the  deceased  clergyman's  cure 
was  served  for  a  year  by  a  neighbour.  Sir  Qeorge  Mackenzie 
says  the  German  way  of  providing  for  widow  and  children 
was  soon  adopted  here,  and  it  seems  almost  certain  that  King 
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James  VI.  wrote  a  letter  on  the  subject  to  the  General  Assembly 
that  met  in  Montrose  in  1595.  As  at  that  time  the  question  of 
how  ministers'  stipends  were  to  be  paid  had  not  been  settled,  it  is 
eminently  characteristic  of  King  James  VI.  to  have  given  advice 
to  the  General  Assembly  as  to  how  the  widows  of  the  clergy 
should  be  provided  for  before  he  took  any  practical  steps  for 
ensuring  that  the  husbands  got  any  regular  stipend  when  they 
were  alive.  The  king's  letter  is  lost,  and  we  know  not  what 
it  contained.  The  Assembly  he  addressed,  however,  passed 
this  Act  on  June  28,  1595 — ^''Anent  the  Act  made  in  favour 
"  of  the  executors  of  ministers,  the  Assembly  and  brethren  f ore- 
"said  for  cleiring  thereof  declares,  if  the  minister  die  after 
"Michaelmas,  gpcia  fruges  separatee  8v/at  a  solo,  that  his 
"executors  sail  fall  that  yeir's  rent  and  the  half  of  the  nixt." 
To  what  Act  does  this  Protestant  Assembly  refer?  The  late 
Lord  President  Inglis  in  Latta  v.  Edinburgh  Ecclesiastical 
Ccmmi88ioners,  Nov.  30,  1877,  5  R.  at  p.  271,  pointed  out  that 
obviously  it  must  be  the  Act  1571,  intended  for  quite  a  different 
church  and  a  clergy  who  would  have  no  widows.  Such  things 
are,  however,  not  strange  to  those  who  have  made  any  study  of 
the  Reformation  period.  The  sense  of  continuity  was  very 
strong  in  the  Reformers,  and  the  effect  of  the  Reformation  upon 
churcli  law  was  much  less  than  is  frequently  supposed.  What 
happens  next  is  very  mysterious.  We  have  seen  that  King 
James  wrote  one  letter  on  ann  which  has  disappeared.  It  appears 
that  after  he  had  long  been  king  in  England  and  had  revisited 
Scotland  to  admire  the  reformed  Episcopal  church  which  he 
thought  he  had  permanently  set  up,  the  king  wrote  another 
letter  about  ann,  apparently  to  his  bishops,  and  the  bishops  made 
"  an  ordinance  and  act "  in  which  was  engrossed  the  king's  letter, 
and  which  provided  that,  when  a  prelate  died  "  before  the 
"  Michaelmas  and  after  the  Whitsunday,  that  his  relict  and  heirs 
**  shall  have  that  year's  profits  and  rents  of  the  benefice,  both  the 
"  Whitsunday  and  Martinmas  terms  thereof  that  year,  and 
"  nothing  of  the  year  subsequent ;  and  if  the  prelate  die  after  the 
"  Michaelmas,  that  his  relict  and  heirs  shall  have  right  to  the 
"  half  of  the  profits  and  rents  of  the  subsequent  year  beside  and 
"  attour  the  whole  tents  of  that  year  wherein  he  dies."  JBoth  the 
king's  letter  and  the  bishops'  Act  are  utterly  lost.  We  only 
know  of  their  existence  from  the  case  of  The  Earl  Marischal  v. 
The  Relict  amd  Bairns  of  the  Minister  of  Peterhead,  July  19, 
1626,  1  Brown's  Supplement,  p.  36,  where  the  Court  of  Session 
gave  judgment,  "  having  seen  and  considered  "  the  bishops'  Act 
and  the  king's  letter.  The  situation  is  a  little  extraordinary,  for, 
in  the  first  place,  we  do  not  quite  see  what  authority  the  bishops 
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had  to  make  the  Act ;  in  the  second  place,  it  apparently  had 
reference  only  to  a  prelate's  wife.  As,  however,  the  Court's 
judgment  mentions  that  the  bishops'  Act  made  reference  to 
"  the  like  ordinance  made  before  that  Act  in  favour  of  ministers," 
it  is  possible  that  all  the  bishops  did  was  to  extend  to  themselves 
the  provisions  of  the  Act  of  Assembly  of  1695. 

Morison's  Dictionary  contains  an  interesting  collection  of 
cases  relative  to  ann  from  1629  onwards,  but  we  only  reach  firm 
groimd  with  an  Act  of  Parliament  of  23rd  August,  1672,  which 
provides  that,  for  the  good  of  the  church,  *'  a  stated  and  equal 
"  course  be  taken  for  clearing  and  securing  the  ann  due  to  the 
**  executors  of  deceased  bishops,  beneficed  persons,  and  stipendiary 
'*  ministers,"  viz.,  that  "  in  all  cases  hereafter  the  ann  shall  be  an 
**  half  year's  rent  of  the  benefice  or  stipend  over  and  above  what 
"  is  due  to  the  defunct  for  his  incumbency,  which  is  now  settled 
"  to  be  thus,  viz.: — If  the  incumbent  survive  Whitsunday  there 
"shall  belong  to  them,  for  their  incumbency,  the  half  of  that 
"  year's  stipend  or  benefice,  and  for  the  ann  the  other  half ;  and 
"  if  the  incumbent  survive  Michaelmas  he  shall  have  right  to  that 
"  whole  year's  rent  for  his  incumbency,  and  for  his  ann  shall 
"  have  the  half-year's  rent  of  the  following  year ;  and  that  the 
"  executors  shall  have  right  hereto,  without  expenses  or  necessity 
*'  of  a  confirmation." 

Here  practically  the  statutory  history  of  ann  ends  (though 
it  is  mentioned  in  other  Acts),  and  there  is  something  refreshing 
in  contemplating  a  branch  of  law  which  reached  finality  more 
than  220  years  ago.  There  have,  of  course,  been  cases,  but 
they  are  .not  numerous.  One  of  the  most  important  is  that 
of  M'Denmfa  Children,  July  14,  1747,  M.  464,  which  decides 
that  as  between  widow  and  children  ann  is  divided,  one- 
half  going  to  the  widow  and  the  children  receiving  among 
them  the  other  half.  CdviU  v.  The  Lord  BalmeHno,  July  6, 
1665,  M.  466,  decides  that  where  there  is  neither  wife  nor 
children  the  annat  belongs  to  the  nearest  of  kin.  In  another 
case  a  minister  who  died  had  neither  wife  nor  child,  and 
being  apparently  not  on  good  terms  with  his  sister,  his  next 
of  kin,  he  bequeathed  his  ann  to  his  brother's  son.  The  sister 
contended  that  the  ann  ''  was  not  the  defunct's,  but  being  given 
"  in  the  time  of  Popery,  when  churchmen  were  neither  allowed 
"  wives  nor  children,  it  belonged  to  the  nearest  of  kin."  The 
Court  gave  the  sister  the  ann  as  next  of  kin,  but  scarcely,  one 
thinks,  because  of  her  arguments  (AleocaTider  v.  Cunningham, 
Mar.  18,  1686,  M.  470).  One  case  refers  to  the  ann  of  "  Mr. 
"Alexander  Shiels,  minister  at  St.  Andrews,  who  died  in  our 
"colony  of  Darien  in  1700."     What  was  the  minister  of  St 
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Andrews  doing  in  that  unfortunate  expedition  ?  {Skids'  Repre- 
sentatives V.  Town  of  8t  Andrews,  Feb.  8,  1709,  M.  466).  The 
most  important  and  enlightening  of  all  recent  ann  cases  is  Latta's 
case  above  referred  to,  where  the  First  Division  held  that  the 
payments  of  stipend  and  of  ann  under  the  Act  1672,  c.  13,  were 
not  affected  by  the  Apportionment  Act  of  1870. 

It  is  somewhat  curious  to  notice  that  nowhere  in  the  whole 
range  of  ann  cases  has  this  point  come  up  for  decision,  is  there 
representation  in  ann  ?  Suppose  a  minister  has  two  sons,  A  and 
B ;  A  dies  leaving  children  C  and  D ;  are  C  and  D  entitled  to 
share  in  the  ann  with  their  uncle?  As  a  matter  of  law,  we 
would  be  inclined  to  think  not,  as  ann  is,  like  the  legitim  fund, 
the  special  creation  of  the  law ;  but  it  would  be  interesting  to 
know  if  the  question  has  ever  come  up  in  practice,  and  how  it 
was  settled. 

The  history  of  ann  is  a  remarkable  illustration  of  the  con- 
servatism of  lawyers  and  churchmen,  for  the  law  which  for  two 
centuries  has  been  administered  for  the  benefit  of  Presbyterian 
clergymen's  widows  originated  in  a  provision  for  the  next  of  kin 
of  militant  bishops  of  the  pre-Reformation  church,  and  rests  to 
some  extent  on  supposed  provisions  for  the  widows  of  King 
James's  very  extraordinary  post-Reformation  prelates. 


Current  §ote. 

Crown  Suits  in  the  Inferior  Courts. — The  decision  of 
the  whole  Court  in  SomervUle  v.  The  Lord  Advocate,  20th  July, 
1893,  30  S.L.R.  868,  is  of  special  interest  to  Sheriff  Court 
practitioners.  It  was  held  (dissenting  Lords  Young  and 
Eincaimey)  that  the  Crown  is  not  subject  to  the  jurisdiction  of 
any  inferior  Court  and  can  only  be  sued  in  the  Court  of  Session. 
The  result  is  that  no  Government  department  can  be  convened  in 
the  Sherift*  Court.  We  gladly  call  attention  to  a  criticism  of  this 
decision  by  Mr.  J.  M.  Irvine  in  the  current  Juridical  Review 
(vol.  V.  p.  368),  in  which  it  is  shewn  that  the  result  is  due  to 
worn-out  and  absurd  ideas  of  the  Royal  prerogative,  worthy  only 
of  the  Stuarts  and  the  Star  Chamber.  The  Court  were  obliged 
to  go  for  authority  to  such  antiquated  text-books  as  Blackstone's 
Commentaries  and  Balfour's  Practicks,  and  ignored  the  only  clear 
modem  authority — that  of  Brv/ie  v.  Veitch,  28th  Nov.,  1810, 
Fac.  Coll.  To  quote  from  Mr.  Irvine,  "  Let  us  suppose  that  the 
**  Board  of  Works  enter  into  a  contract  with  a  local  tradesman 
"  for  the  execution  of  some  small  repairs  in  Crown  property  in  a 
"  provincial  town,  e.g.,  the  local  prison.  A  dispute  arises,  and  the 
*'  contractor  is  of  opinion  that  he  has  a  cause  ot  action  against  the 
"  Crown.  If  the  value  in  dispute  happen  to  be  less  than  £25, 
"  what  remedy  has  the  subject  ?     In  virtue  of  the  decision  in 
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**  SomerviUe,  he  cannot  appeal  to  the  Sheriff  Court;  and  since  the 
"  value  of  his  claim  is  less  than  £25,  it  is,  by  express  statutory 
"  provision,  incompetent  for  him  to  brin^  his  action  in  the  Court 
"  of  Session."  But,  apart  from  this  techmcality,  what  valid  reason 
can  be  put  forward  for  subjecting  the  tradeonan  to  the  expense 
and  practical  inconvenience  of  proceedings  in  the  Court  of  Session 
to  recover  a  trifling  sum  ?  Where  the  executive  government 
enters  into  a  contract  with  a  subject  of  the  Crown,  is  there  any 
good  reason  why  it  should  not  be  bound  to  answer  before  the 
same  tribunals  as  if  the  contract  had  been  made  between  two 
private  persons  ?  We  agree  with  Mr.  Irvine  that,  "  assuming 
"  the  law  laid  down  in  SorrierviUe*8  case  to  be  sound,  it  seems  to 
"  call  for  remedial  legislation." 


ITikratiire. 


A  Handbook  of  Prescription  aogordino  to  the  Law  of  Scotland. 
By  J.  H.  Millar,  Advocate.  Edinburgh  :  William  Green  &  Sodb. 
1893.     (128.) 

Without  admitting  that  there  is  any  audible  demand  for  a 
treatise  on  this  chapter  of  Scots  law,  we  welcome  Mr.  Millar's 
business-like  little  volume  as  a  useful  guide  and  compendium. 
Avowedly  it  is  based  upon  the  well-known  (by  name  at  least) 
Commentaries  on  the  Law  of  Prescription,  issued  in  1839  and 
completed  in  1854  by  Sheriff  Napier,  and,  beyond  a  statement 
in  his  preface  that  the  Sheriff  is  diffuse,  and  that  many  cases  on 
the  subject  have  been  decided  since  that  publication,  Mr.  Millar 
does  not  account  for  his  appearance  in  print.  However,  it  seems 
jDiOW  to  be  admitted  that  digests  in  continuous  diction  are  to 
have  their  place  on  a  lawyer's  book-shelves,  alongside  of  those 
books  to  which  the  name  is  commonly  applied,  and  when  the 
compilation  is  well  done,  as  here,  there  can  be  no  objection  to 
them. 

Mr.  Millar's  chapters  are  headed  with  the  references  to  Stair, 
Erskine,  and  Bell,  and  most  of  them  begin  with  the  text  of  the 
statute  to  be  commented  on,  while  his  pages  are  garnished  with 
a  sufficiency  of  decided  cases  in  foot-notes.  Starting,  like  his 
■predecessor,  with  ^  disquisition  on  the  long  prescription,  he  treats 
of  it  in  ten  chapters  as  Positive  and  Negative ;  and,  in  a  second 
part,  of  eight  chapters'  length,  he  deals  with  the  shorter  pre- 
scriptions and  the  place  of  international  law  as  bearing  on  the 
subject  Handling  his  material  firmly,  he  ^ves,  in  less  than  200 
pages,  a  review  oi  -  the  principles  and  leading  cases  as  clear  and 
concise  as  one  could  wish  for,  and  when  occasion  arises  he  does 
not  hesitate  to  express  a  sturdy  dissent  from  the  opinions  of 
judges  and  authors  to  which  average  men  would  bow  the  head 
in  silenca  There  is  something  more  than  the  usual  respectful 
doubt  in  his  analysis  of  the  case  of  Glyne  v.  Snody — only  some 
sixty  years  old — when  he  says  it  is  "  the  best  conceivable  illus- 
"  tration  of  how  not  to  deal  with  the  plea  of  prescription.  The 
"  Court,  it  is  submitted,  went  wrong  on  every  point  where  error 
"  was  possible," 
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When  it  is  added  that  the  paper  and  printiiig  arc  exee))enit 
enough  has  been  said  to  commend  to  the  profession  an  admirable 
little  piece  of  work. 


A  TBBATiEn  ON  THB  Law  OF  LiEASBS  IN  SCOTLAND.  By  Johu  Kankinc, 
M.A.,  LL.D.,  Adyocate,  Professor  of  Scots  Law  in  the  University 
of  Edinburgh.  Second  edition.  Edinburgh :  Bell  <fc  Bradfute. 
1893.     (32s.) 

We  notice  this  handsome  volume  at  rather  greater  length 
than  usual  with  second  editions  both  because  of  its  importance 
to  the  profession  and  because  we  did  not  review  the  treatise  on 
its  first  appearance.  The  lapse  of  time  since  the  first  edition,  in 
1887,  renders  unnecessaty  any  commendation  of  the  second  as  of 
an  unknown  work  ;  indeed,  the  fact  that  a  not  inexpensive  book 
has  reached  this  stage  in  so  short  a  time  as  six  years  is,  con- 
sidering that  it  is  bought  by  the  hardest-headed  of  a  hard-headed 
nation,  as  strong  proof  of  its  merits  as  could  be  wished  for. 
Qood  as  was  the  first  edition,  the  second  betters  it  in  every  way, 
even  in  appearance,  having  a  lar^r  page  and  larger  type. 
Setting  the  type  anew,  with  the  added  matter,  has  mcreased 
the  volume  by  50  pages,  making  it  now  one  of  nearly  790  pp. 

Originally  a  well-planned  treatise,  it  has  not  required  much 
rearrangement  besides  the  addition  of  such  matter  as  Parliament 
and  the  Court  have  thrown  up  since  1887.  Further  experience 
of  the  Agricultural  Holdings  Act,  and  of  the  Crofters  Act,  which 
was  fresh  in  the  statute  book  when  Mr.  Rankine  first  went  to 
press,  has  made  a  proper  estimate  of  their  value  more  certain. 
The  former  important  Act  has  happily  been  left  to  do  its  benefi- 
cent work  without  tinkering ;  ana,  with  aid  from  Mr.  Itinkine 
and  others,  whose  commentmes  on  the  statute  he  mentions  with 
approval,  and  especially  from  the  judgments  of  the  Sheriffs  which 
may  be  found  in  our  pages  of  reports,  its  provisions  need  occasion 
no  difficulty  in  practice.  We  note  that  full  citation  has  been 
made  of  our  collection  of  cases  under  the  Act.  The  chapter  on 
the  Crofters  Act,  1886,  and  its  pendicles,  the  amending  Act  of 
1887. and  the  Qrazings  Regulation  Act  of  1891,  has  been  con- 
siderably increased  oy  the  accumulation  of  case  law.  The 
Allotments  Act  and  Small  Holdings  Act  have  been  worked  into 
the  chapters  on  Parties  to  a  Lease.  As  a  matter  of  course  with 
Mr.  Rankine,  he  has  included  in  his  notes  throughout  the  work 
and  his  addmda  the  latest  decisions. 

One  is  sorry  to  think  that  the  treatises  of  Bell  and  Hunter 
on  leases  must  now  be  looked  on  as  shelved,  and  the  philosophical 
style  of  the  one  and  the  erudite  treatment  of  the  other  must 
pass  with  the  generations  in  which  their  successive  editions  saw 
the  light  Bowing,  however,  to  the  law  of  the  survival  of  the 
fittest,  we  are  much  indebted  to  Professor  Rankine  for  his 
catching  and  impaling  in  the  plain  view  of  the  reader  those 
points  in  the  decisions  which  are  distinctive  and  valuable — a  style 
which  is  more  in  favour  with  the  legal  handicraftsman  of  to-day. 
Always  reliable,  omitting   naught  that  is  useful   in   practice. 
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furnished  with  a  full  index,  and  brought  down  to  date  in  this 
edition,  what  better  book  can  the  profession  want  on  the  subject 
for  every-day  use  in  chambers  and  Court  ? 


The  Court  of  Session  and  Sheriff  Court  Annual,  1893-94. 
Edinburgh :  James  Skinner  k  Co.     (6s.) 

This  is  an  admirable  lawyer's  compendium,  giving  a  mass 
of  information  in  constant  requisition  m  a  lawyer's  office.  It 
is  brought  down  to  date,  and  includes  all  the  Acts  of  the  past 
session  relating  to  Scotland,  the  new  Act  of  Sederant  anent 
examinations  of  law  agents,  the  new  rules  of  procedure  in 
appeals  to  the  House  of  Lords,  and  other  matter  of  interest  to 
the  profession.  We  can  cordially  recommend  it  as  a  convenient 
and  well-arranged  handbook. 


^\nbxwjs^. 


At  Las  Palmas,  Argentine  Republic,  South  America,  on  1st 
October,  of  apoplexy,  Mr.  Thomas  Dalgleish,  S.S.C.  (Dalgleish, 
Gray,  &  Dobbie,  W.S.),  Edinburgh  and  Dalkeith.  The 
second  son  of  the  late  Thomas  Dalgleish,  at  one  time  provost  of 
Selkirk,  Mr.  Dalgleish,  having  served  an  apprenticeship  with 
the  late  firm  of  Messrs.  Lang  &  Alexander,  solicitors  in  that 
town,  entered  the  office  of  Messrs.  Home,  Home,  &  Lyell,  W.S., 
Edinburgh,  into  which  firm  he  was  assumed  a  partner  at 
the  early  age  of  twenty-five.^  From  1885  until  January  last  he 
carried  on  ousiness  on  his  own  account,  when  Mr.  Alexander 
Stewart  Gray,  W.S.,  and  Mr.  Joseph  Dobbie,  S.S.C.,  were  assumed 
into  the  business.  In  1891  Mr.  Dalgleish  had  a  severe  attack  of 
influenza,  from  the  effects  of  which  he  never  fully  recovered. 

At  Aberdeen,  on  8th  October,  Mr.  Alexander  Yeats,  depute 
town  clerk,  in  his  61st  year.  Mr.  Teats  was  one  of  the  best 
known  men  in  the  town  and  county  of  Aberdeen.  He  was 
a  native  of  Aberdeen,  graduated  at  Aberdeen  University,  and  in 
1860  was  admitted  a  member  of  the  Society  of  Advocates.  He 
gained  the  repute  of  a  painstaking  and  successful  lawyer,  and 
enjoyed  a  considerable  practice.  In  1883  a  vacancy  occurred  in 
the  office  of  town  clerk  depute,  and  the  town  council  elected 
Mr.  Yeats  to  the  position.  During  the  time  he  held  this  onerous 
position  much  work  of  an  important  character  had  to  be 
performed  in  connection  particularly  with  improvement  and 
extension  schemes. 

At  Glasgow,  on  21st  October,  Mr.  John  Breeze,  writer,  in 
his  41st  year.  Mr.  Breeze,  who  was  bom  in  South  America,  was 
educated  in  Glasgow,  and,  after  having  finished  his  university 
course,  was  apprenticed  to  Dr.  Murray,  of  the  firm  of  Maclay, 
Murray,  &  Spens.  In  1888  he  commenced  practice  on  his  own 
account,  and  some  months  before  his  death  he  entered  into 
partnership  with  Mr.  Archibald  Paterson — the  business  being 
carried  on  under  the  firm  of  Breeze  &  Paterson.     Mr.  Breeze 
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was  a  member  of  the  Glasgow  town  council,  and  took  much 
interest  in  social  and  philanthropic  work. 

At  Forfar,  on  30th  October,  Mr.  James  Scott  Gray,  solicitor, 
of  the  firm  of  Young  &  Gray,  and  treasurer  for  the  county  of 
Forfar.  Mr.  Gray  waa  educated  in  Forfar,  served  his  apprentice- 
ship with  the  late  Mr.  James  Youn^,  and,  after  having  completed 
his  legal  preliminary  training  in  Edinburgh,  returned  to  Forfar  to 
the  office  of  his  former  employer,  Mr.  Young,  who,  in  1870,  gave 
him  a  pckrtnership  in  the  business,  he  having  been  admitted  a 
solicitor  in  1865.  Mr.  Young  died  a  good  many  years  ago,  and 
Mr.  Gray  continued  to  carry  on  the  business  under  the  firm  of 
Young  &  Gray,  of  which  he  was  the  sole  partner.  Besides 
having  an  extensive  practice  as  a  solicitor,  Mr.  Gray  was  treasurer 
under  the  Forfarshire  County  Council,  and  also  income-tax  col- 
lector for  the  district.  He  was  fifty-eight  years  of  age,  and 
leaves  a  widow  and  eijs^ht  children. 


Hates  fram  (Kirtnbttrgfe. 

Parliament  Houbb,  30th  October,  1893, 
A  WORD  or  two  as  to  the  incidents  of  the  vacation.  There  were, 
as  usual,  numberless  suggestions  made  here  and  there  of 
impending  retirements  from  the  bench,  associated  chiefly  with 
two  judges  of  the  Second  Division,  and  some  countenance  was 
given  to  the  rumours  by  the  regretted  illness  of  a  learned  and 
venerable  lord.  But,  really,  if  people— especially  newspaper 
paragraphists — would  but  recall  the  history  of  the  bench,  they 
would  perceive  that  the  chances  of  voluntary  retirement  from 
it  are  very  remote  indeed.  During  the  past  quarter  of  a 
century  the  demission  of  office  has  marked  but  few  careers. 
Lord  (Thomas)  Mackenzie  retired  in  November,  1864 ;  Lord 
Jerviswoode  retired  in  1874 ;  Lord  Ormidale  retired  in  1880  ; 
Lord  Giffbrd  in  1881 ;  Lord  Mackenzie  (Donald)  a  few  years 
after  he  was  appointed,  in  1870 ;  Lord  Deas  in  1885 ;  Lord  Mure 
in  1887;  Lord  Shand  in  1890;  and  Lord  Moncreifi*  in  1888. 
These  instances  indicate  that  in  recent  years  there  has  been  an 
increase  in  the  proportion  of  retirements.  But  when  you  look 
at  the  history  of  the  whole  century,  you  will  find  that  the 
proportion  is  very  much  the  other  way.  One  judge  is  at  present 
out  of  each  Division  on  account  of  influenza. 

There  has  been  a  feeling  of  great  unrest  about  these  halls 
ever  since  the  session  opened,  due  in  some  measure  to  the 
reluctance  with  which  the  dull  clods  whom  the  world  calls 
lawyers,  emancipated  for  a  season,  return  here  to  put  on  their 
chams.  The  announcement  made  in  the  vacation  that  the  "called  " 
cases  numbered  one  hundred  more  than  the  average  caused 
expectations  to  run  high  as  to  the  amount  of  business.  But  it 
would  seem  that  never  was  there  a  duller  start.  The  first  week 
Al 
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of  session  was  positively-listless,  and  the  second  not  very  much 
better — ail  almost  complete  absence  of  proofs  and  trials  marking 
those  fourteen  days.  An  exception  from  this  general  statement 
ought  to  be  made  in  favour  of  divorce  cases ;  but  them  we  have 
always  with  us,  like  the  poor,  and  they  make  very  little  of  an 
up  or  a  down  in  the  business  of  the  Court 

By  the  Act  of  1893  every  applicant  for  admission  to  practice 
as  a  law  agent  must  be  twenty-one  years  of  age,  and  must  have 
served  an  apprenticeship  of  five  yea]*s  unless  he  be  a  graduate  in 
law  or  in  arte  of  a  British  University,  or  have  served  a  clerkship 
of  five  years,  in  either  of  which  cases  the  period  of  apprenticeship 
is  restricted  to  three  years.     Under  the  powers  vested  in  them 
by  Parliament,  the  judges  of  the  Court  of  Session,  upon  20th 
December,  1873,  prescribed  by  Act  of  Sederunt  that  applicante 
should  undergo  examinations  in  general  knowledge  and  also  in 
law.     Apart  from   the   simple   entrance   examination   prior  to 
entering  into   an   indenture,  the   intermediate   examination  in 
general  knowledge  embraces  the  history  of  England  and  Scotland, 
geography,  book-keeping,  arithmetic,  and  Latin,  with  an  option 
in  regard  to  logic  and  mathematics.     By  a  recent  Act  of  Sederunt, 
13th  March,  1889,  the  judges  have  authorised  the  examiners 
appointed  by  them  to  accept  the  increasingly  popular  leaving 
certificates  now  granted  by  Government  to  the  pupils  of  higher- 
class  schools  in  reference  to  the  subjecte  of  examination  by  the 
law  agente'  examiners.     The  examination  in  general  knowledge 
is,  however,  unnecessary  wherever  the  applicant  has  attended 
three  different  classes  in  arts  at  a  Scottish  University,  or  holds  a 
degree  of  a  British  University  granted  after  examination.     For 
the  final  examination  in  law  the  applicant  must  have  a  com- 
petent knowledge  of  the  civil  and  criminal  law  of  Scotland, 
the  rules  of  conveyancing,  and  the  forms  of  judicial  procedure. 
The  degree  in  law  of  a  Scottish  Universitv  exempte  the  candidate 
from  this  examination   except  in  regara  to  pleadings  and  pro- 
cedure in  the  civil  and  inferior  Courts.     By  an  Act  of  Sederunt 
passed  in  the  early  part  of  the  year,  the  Court  enacted  that 
the  last  examination  under  existing  regulations  was  to  take  place 
in  October. 

Accordingly  the  number  of  aspirante  at  last  quarterly 
examination  to  the  cares  and  honours  of  agency  was  greatly  in 
excess  of  the  average,  but  it  was  the  last  chance  that  about  a 
half  of  them  might  ever  have  of  attaining  the  position  of  helping 
other  people  to  take  care  of  themselves.  Two  rooms  or  halls — 
the  examination  hall  in  the  old  quadrangle,  and  the  Oddfellows 
Hall — were  retained  for  the  occasion,  and  these  two  places  were 
filled  almost  to  overflowing  with  a  crowd  of  young  men,  and  men 
no  longer  young,  who  wrestled  for  six  mortal  hours  with  the 
scholastic  enormities  prescribed  on  such  occasions.  One  is 
pleased  to  hear  that  the  questions  were  not  intentionally  made 
more  difficult  than  usual.  It  was  known  that  a  flood  of  candi- 
dates would  embrace  this  last  opportunity,  and,  to  their  credit 
let  it  be  recorded,  there  was  in  the  setting  of  the  papers  by  the 
examiners  a  disposition  traceable  to  be  feir  for  once  in  a  way. 
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The  only  peculiarity  was  a  poser  about  a  yacht  race,  obviously 
framed  by  an  aquatic  examiner  who  had  some  disastrous  odds 
laid  on  "  Valkyrie."  One  is  curious  to  know  who  he  was,  and 
opinions  travel  between  the  Professors  of  Scots  Law  in  Glasgow 
and  Edinburgh. 

So  many  as  300  candidates  could  hardly  present  themselves 
without  there  remaining  over  a  large  mass  of  ^spun"  material,  and 
as  the  new  regulations  prescribe  a  new  examination  entirely,  it 
is  felt  that  one  more  chance  ou^ht  to  be  given  to  the  ''ploughed." 
A  petition  to  the  Court  is  talked  about,  and  may  very  possibly 
be  set  agoing.  Whether  or  not  the  Court  will  see  it  is  quite 
another  matter. 

'  I  saw  in  a  legal  journal  the  other  day  that  a  Bailie  Westwater 
had  advised  a  female  criminal,  who  had  come  before  him,  to 
commit  suicide.  The  advice  reminds  one  of  the  epigrammatic 
counsels  tendered  from  the  Dundee  bench  to  the  wife-beaters 
and  other  like  criminals  who  disturb  the  Monday  mornings  of 
Sheriff  Campbell  Smith.  But  in  these  judicial  admonitions,  the 
end  of  the  century  marks  an  improvement  upon  its  earlier 
decades.  One  is  old  enough  to  remember  the  objurgations,  some 
of  them  highly  unintelligible,  although  well-intentioned,  with 
which  the  older  race  of  judges  made  the  hour  of  condemnation 
still  darker.  For  instance,  Iiere  is  a  sermon  delivered  on  31st 
December,  1842,  by  the  then  Justice-Clerk  to  a  man  named 
Alexander  Mackenzie  who  had  been  guilty  of  waylaying  a 
friend,  James  Duff,  a  grazier  of  Kirkmichael,  decoying  him  to 
a  wood  and  attempting  to  kill  him  there,  so  that  he  might  evade 
the  payment  of  £1000— 

For  the  crime  which  you  have  committed  you  can  offer  no  atone- 
ment. You  can  make  no  reparation.  You  can  only  hope  for  mercy 
from  the  merits  of  the  Blessed  Redeemer,  of  whose  atonement  for  sin  it 
appears  you  have  heard  much,  and  of  whose  sacrifice  for  sin  it  appears 
you  have  often  joined  in  commemorating.  I  entreat  you  to  look  to  that 
blood  which  alone  cleanseth  from  all  sin,  and  to  remember  that  it  is 
declared  that  whosoever  shall  come  and  believe  on  Him,  even  though  he 
were  the  chief  of  sinners,  he  shall  in  nowise  be  cast  out.  But  you  have 
heen  taught  the  insufficiency  of  man  to  work  out  his  own  salvation 
without  the  aid  of  the  grace  of  Almighty  Grod.  I  implore,  I  beseech 
you  that  the  influences  of  His  Holy  Spirit  may  be  vouchsafed  to  you-^- 
implored  by  earnest  and  fervent  prayer,  that  His  rich  and  free  and 
saving  grace  may  yet  bring  you  back  to  the  paths  of  virtue — ^that  He 
may  paidon  your  offences,  and  at  last  receive  even  you  among  the 
number  of  the  redeemed.  It  is  surely  only  through  the  merits  of  the 
Blessed  Saviour  that  any  sinful  man  can  expect  to  obtain  salvation,  but 
you  ought  humbly  and  fervently  to  implore  His  grace  that  you  may 
at  last,  through  the  merits  of  the  Saviour,  ultimately  be  saved.  The 
sentence  of  the  Court  is  that  you  be  transported  beyond  the  seas  for  the 
whole  period  of  your  natural  life. 

Viewed  from  the  sceptical  standpoint  of  to-day,  anything  more 
out  of  place  could  hardly  be  evolved  from  the  inner  con- 
sciousness of  an  evangelical  lawyer.  But  it  seemed  to  be  part 
of  the  punitive  system  which  then  obtained.  Fortunately, 
criminals  are  decreasing  and  becoming  more  restricted  to  their 
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own  class.  That  class  is  notoriously  hard-hearted.  Neither 
heart  nor  conscience  can  be  touched  by  the  present  methods. 
Let  me  illustrate  the  hopelessness  of  the  effort  to  awaken  better 
feeling  within  them.  An  old  man  was  sentenced  to  be  hanged 
four  years  ago  for  the  murder  of  his  wife  and  a  lodger.  Like  most 
criminals,  he  assumed  a  deal  of  stupidity  which  really  did  not 
l)elong  to  him,  and  when  the  judge  was  pronouncing  doom,  the 
hardened  sinner  leant  over  the  bar  to  his  counsel  and  irreverently 
asked,  "  What's  he  say  in'  ?"  When  he  was  removed  to  the  cells 
he  became  pensive,  and  continued  quiet  until  the  day  for  his 
execution  approached — his  reflections  being  promoted  by  the 
tobacco  which  the  prison  authorities  allowed  him  as  a  dying 
perquisite.  A  respite  came,  and  it  seems  that  he  had  expected 
it,  because,  knowing  that  upon  obtaining  a  reprieve  his  allowance 
of  tobacco  would  be  stopped,  he  saved  a  good  deal  of  his  allowance 
and  stowed  it  about  his  clothes.  When  the  reprieve  came,  he  was 
searched  and  the  tobacco  taken  from  him,  upon  which  the  old 
man  assaulted  two  warders  at  the  same  time  and  had  to  be  put 
on  bread  and  water. 

A  considerable  change  may  now  be  observed  in  the  peraonnd 
of  the  seniors  in  practice.  The  Lord  Advocate  has  not  returned 
to  the  Parliament  House,  and  it  is  said  will  not  do  so  this  winter. 
The  Solicitor-General  is  absent.  Mr.  Graham  Murray  and  other 
well-employed  counsel  have  been  at  an  inquiry  into  the  Mid- 
lothian roads  before  Sheriff  Blair.  Faces  which  used  to  be  well 
known  are  becoming  scarcer.  Practice  is  flowing  into  new 
channels,  and  in  a  few  years  it  should  seem  as  if  the  present 
race  of  seniors  will  have  given  place  to  the  next.  The  inquiry 
just  mentioned  had  reference  to  the  value  of  the  Midlothian 
roads,  and  is  probably  the  most  exhaustive  of  the  kind  which 
has  yet  been  undertaken.  It  could  not  have  been  before  a  more 
painstaking  judge  than  Sheriff  Blair,  who,  along  with  his 
Substitutes,  has  revived  the  traditions  of  the  Sheriff  Court  of 
the  Lothians  when  it  was  under  Mr.  George  Tait.  Mr.  Tait  was 
appointed  Sheriff-Substitute  of  Midlothian  in  1820,  and  at  that 
time  he  had  the  whole  Sheriff  Court  business  of  Edinburgh  on 
his  shoulders,  Leith  being  then  under  a  separate  jurisdiction. 
He  had  a  rapidity  of  utterance  and  of  writing  which  materially 
aided  him  in  getting  through  the  labours  of  his  office.  His 
precision  was  like  clock  work.  He  might  be  seen  entering  the 
County  Buildings  at  ten  every  morning,  and  seldom  did  he  leave 
till  between  four  and  five  in  the  afternoon.  He  was  accessible 
to  all ;  and  if  he  was  compelled  to  be  absent  from  his  chambei*s 
during  his  usual  hours,  he  always  provided  the  means  of  beiog 
found.  Business  could  not  have  been  better  done,  arrears  more 
completely  kept  down,  or  the  officials  of  the  Court  and  litigants 
treated  with  more  perfect  courtesy  and  attention. 

It  is  interesting  to  remark  at  the  commencement  of  a  session 
that  there  is  no  cessation  of  literary  activity  at  the  bar.  Quite 
a  library  of  works  of  merit  have  appeared  with  the  heightened 
culture  of  increased  membership.  Some  half  a  century  ago, 
anaamia  was  the  literary  characteristic     Reference  is  here  made, 
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of  course,  to  legal  works  rather  than  to  lettera  The  literary 
ability  of  advocates  was  at  that  time,  owin^  to  exceptional  circum- 
stances,  diverted  into  historical  or  rhetorical  channels.  Patient, 
plodding  legal  research,  with  a  view  to  reproduction,  began 
about  the  time  that  minutes  of  debate  were  knocked  on  the 
head  by  the  Act  of  1850.  Lord  Fraser  was  the  pioneer,  and  he 
was  followed  at  no  great  distance  by'  Lord  McLaren.  The 
success  which  the  efforts  of  these  judges  met  with  was  a  fitting 
reward  for  their  labour  and  learning.  Lord  M'Laren  is  at 
present  engaged,  much  to  everybody's  satisfaction,  in  editing 
his  great  work  on  Trusts.  Since  the  publication  of  Patrick 
Fraser  s  books,  quite  a  galaxy  of  lights  has  arisen  in  the  legal 
firmament.  The  announcement  is  made  that  Mr.  Blair's  ex- 
cellent hand-book  of  Election  liaw  is  soon  to  be  followed  by 
quite  a  number  of  treatises  in  other  departments.  The  Lord 
Justice-Clerk  is  revising  his  work  on  Criminal  Law.  When  it 
appeared,  that  work  delivered  the  practising  lawyer  from  an 
environment  of  antiquated  formality  and  ethical  subtlety. 
Hume's  Commentaries,  an  offspring  of  the  sedition  trials  at  the 
beginning  of  the  century,  had  illumined  practice  with  a  dim 
kind  of  radiance,  but  with  the  growth  of  jurisprudence  as 
a  science,  and  of  education  and  refinement,  Hume's  platitudes, 
except  among  jurists  of  a  Calvinistic  type  and  monastic  view, 
were  deservedly  appraised  at  a  somewhat  low  value.  .  A  hand- 
book of  criminal  law  was  a  thing  longed  for  exceedingly,  and 
the  book  in  question  was  found  to  be  an  intelligible  exposition 
of  criminal  responsibility  in  the  shape,  not  of  subtle  reasoning, 
but  of  rules  which  experience  and  reason  had  culled  from  a 
confused  mass  of  dry  reports  and  legal  reminiscences.  It  is 
quite  time,  however,  that  a  new  edition  was  in  the  hands  of  the 
profession,  and  it  would  add  greatly  to  the  value  of  it  if  the 
notes  of  cases  were  not  quite  so  abbreviated. 


Thb  Tbmplk,  SOth  October^  1893, 
There  is  not  much  to  chronicle,  nor  much  to  comment  upon,  in 
the  opening  of  the  Courts  at  the  beginning  of  the  year,  as 
reckoned  by  lawyei-s,  the  24th  of  October.  The  usual  procession 
of  the  judges  took  place,  as  it  has  done  for  ages  before  the  new 
Courts  were  thought  of,  and  the  same  kind  of  crowd  came  to  see 
it,  as  no  doubt  they  did  in  the  earlier  times,  and  as  they  have 
certainly  done  ever  since  the  writer  knew  anything  of  the 
manner  and  customs  of  the  bar  of  England  and  its  feminine 
dependencies  or  satellites,  or  whatever  may  be  the  proper  word 
to  use  in  this  connection.  It  was  all  the  same  as  before,  even  to 
the  absence  of  the  Chief  Justice,  which  is  one  of  the  stock 
features  of  the  show,  if  one  may  use  the  Irishism.  Reasons 
have  been  suggested  for  this.  The  usually  accepted  one  is  that, 
when  a  Liberal  Government  is  in  office,  it  is  too  painful  for  Lord 
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Coleridge  to  find  himself  so  near  to  the  Mace  without  being  the 
Lord  Chancellor  that  even  the  pleasure  of  taking  precedence  of 
his  brother,  the  Master  of  the  RoUs^  cannot  afford  him  a  counter- 
balancing satisfaction.  This  year  the  feeling  must  have  been 
specially  acute,  for  rumours  have  more  than  once  been  prevalent 
that  circumstajices  were  carrying  the  Chief,  as  he  is  familiarly 
called,  to  that  topmost-towrie  height  which  he  is  perhaps  justified 
in  believing  no  one  could  occupy  with  greater  grace  than  he  him- 
self. But  here  was  Lord  Herschell  at  the  head  of  the  procession,  far 
away  from  the  viceroyalty  which  the  newspapers  had  been  giving 
to  him,  and,  it  may  be,  regretting  it,  for  he  looked  miserably  cold 
and  blue.  It  was  easy  to  imagine  him  sighing  for  the  warmer 
atmosphere  of  Calcutta ;  he  locked  so  very  unhappy  and  uncom- 
fortable. 

I  should  not  be  surprised  if  I  had  remarked  some  time 
before  that  it  is  the  prevailing  feature  of  this  annual  procession 
that  every  one  in  it  seems  to  be  at  a  loss  what  to  do  with  his 
eyes  and  his  hands,  and  to  be  wishing  himself  well  out  of  it 
They  know  that  the  chill  October  air  has  reddened  the  nose  and 
purpled  the  cheek ;  that  the  knee-breeches  are  not  suited  for  old 
gentlemen  on  purely  SBsthetic  grounds,  apart  from  the  question 
of  rheumatism  ;  and  that  that  monstrous  absurdity  of  all  absurd- 
ities in  the  way  of  costume,  the  full-bottomed  wig,  deprives  the 
human  countenance  divine  of  anything  it  may  have  pleasant  or 
handsome  in  it.  Sir  Francis  Jeune  and  Sir  Charles  Russell,  both 
handsome,  tall,  striking  figures  though  they  are,  were  robbed  of 
all  their  fair  proportions,  and  looked  as  grotesque  as  the  rest  of 
the  cavalcade.  Not  that  the  procession  was  really  on  horseback, 
which  I  think  is  the  real  meaning  of  cavalcade,  but  at  anyrate  most 
of  the  number  were  knights  who  ought  to  be  on  horses  if  they  are 
not.  There  needed  no  Lika  Joka  to  caricature  such  a  multitude; 
they  did  it  themselves ;  and  I  only  wonder  that  the  well-known 
artist  has  not  transferred  such  a  ready-made  scene  to  the  pages 
of  Punch.  Whenever  it  ceases  to  be  put  on  the  legal  stage,  as  it 
must  some  of  these  days  ere  long,  and  shares  the  fate  destined 
for  all  such  exhibitions  of  old  clothes,  or  rather  new  clothes  in 
old  fashions  utterly  ugly  and  unbecoming,  those  who  are  at 
present  compelled  to  teike  part  in  it  will  surely  regret  it  least, 
for  it  must  give  them  the  worst  quarter  of  an  hour  they  have  in 
the  course  of  the  year.  What  is  so  painfully  apparent  is  the 
natural  unfitness  of  our  judicial  body  for  purposes  of  pageantry. 
The  legal  profession,  it  must  be  confessed,  either  starts  with  or 
acquires  a  striking  lack  of  personal  beauty.  If  I  am  correctly 
informed,  the  English  Bar  is  not  the  only  one  at  which  the 
average  of  good  looks  is  somewhat  low.  In  Court  one 
has  overheard  remarks  by  lady  visitors,  who  may  be  con- 
sidered entitled  to  an  opinion  upon  this  point,  which,  if  the 
profession  had  not  compensating  advantages  in  taking  the 
sensitive  edge  off  the  emotions,  would  have  been  ex- 
tremely trying.  Obviously  this  unpleasant  fact  should  not  be 
emphasised  by  a  procession.  If  it  were  a  march  of  intellect 
alone,  it  would,  of  course,  its  members  being  who  they  are,  be 
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imposing;  but  as  a  march  in  which  corporeal  characteristics 
come  chiefly  to  the  front,  it  is  wanting  in  impressiveness.  The 
general  notion  of  it,  when  it  has  passed,  is  that  it  is  comically 
daetyllic :  it  is  like  a  piece  of  Latin  hexameters,  composed  of 
lon^  and  shorts ;  the  longs  very  long,  and  the  shorts  very  short. 
Only  the  arrangement  is  somewhat  different,  as  it  happens. 
Instead  of  being  a  long  and  two  shorts,  it  occurs  thus — one  short, 
one  long,  and  then  another  short,  so  that  the  effect  is  somewhat 
like  that  of  going  up  on  one  side  and  down  the  other,  of  two 
ladders  placed  together. 

Hoping  that  there  is  nothing  of  scandalwm  Hfutgnatuni  in 
these  remarks,  I  may  just  add  that  Sir  Horace  Davey  appeared 
for  the  first  time  in  his  new  character  of  Lord  Justice ;  and  it  is 
doubtful  whether  he  looked  more  bored  on  the  first  day  of  the 
proceedings  or  since.  He  has  seemed  to  be  wearing  what  the 
poet  calls  "sorrow's  crown  of  sorrow,"  the  remembrance  of 
happier  things.  There  is  nothing  more  to  be  said  of  the  old 
Lord  Justice  and  the  new  one  than  I  said  last  month.  Only  I 
may  mention  that,  with  the  reassembling  of  the  judges,  there 
as  been  an  outburst  of  regret  for  the  loss  of  Lord  Justice 
Bowen,  and  a  lively  appreciation  of  the  qualities  upon  which 
I  dwelt  when  speaking  of  him.  A  writer  in  the  World 
says  he  was  the  only  man  of  genius  on  the  bench.  As 
nobody  has  a  very  clear  idea  what  genius  is,  and  in  most 
cases  one  uses  it  with  the  intention  of  being  complimentary  rather 
than  exact,  the  expression  may  pass  as  far  as  the  new  Lord  of 
Appeal  is  concerned;  and  as  for  the  other  Judges,  well,  as  it  did 
not  happen  to  be  their  turn  to  be  complimented,  they  won't  per- 
haps mind. 

The  word  "arid,"  as  applied  to  the  intellect  of  a  man,  does  not 
sound,  and  may  not  be  intended  to  be,  complimentary — this  is  the 
epithet  the  World  applies  to  the  intellect  of  Sir  Horace.  But  one 
may  look  at  it  another  way.  It  need  not  necessarily  mean  infertile 
and  unproductive,  but  may  mean  an  intellect  cool,  unprejudiced, 
unimpassioned,  and  unemotional — of  a  dry  light,  as  is  oiten  said — 
could  we  not  speak  of  arida  lux?  Then  it  is  true  of  Sir  Horace, 
and  agrees  with  what  the  Law  Timed — which  does  not  like  the 
description  of  our  new  Lord  Justice's  intellect  as  arid — means 
when  it  says  that,  after  all,  we  do  not  need  intellectual  fireworks 
in  the  calm  atmosphere  of  the  Appeal  Court.  Quite  so;  fireworks 
are  like  the  pictures  of  the  Lord  Mayor's  show,  which  we  shall  all 
be  gazing  at  very  soon,  highly  coloured — their  light  is  startling 
and  picturesque,  the  reverse  of  arid;  but  it  is  not  uncomplimen- 
tary to  the  sun  to  call  it  arid  by  way  of  comparison. 

In  connection  with  the  opening  of  the  Courts  a  certain 
ecclesiastical  function  took  place  which  I  must  confess  I  had 
never  heard  of  before,  but  which  appears  to  have  been  in  its 
third  year  upon  this  occasion.  We  have  not  been  accustomed  to 
associate  religious  exercises  with  the  process  of  litigation,  and 
unless  one  happens  to  have  closer  relations  with  the  Roman 
Catholic  Church  than  most  of  the  members  of  the  bar  have,  it 
was  easy  to  overlook  it,  and  certainly  this  year  it  seems  to  have 
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couie  into  more  than  usual  prominence.  It  may  be  remembered 
tliat  on  one  occasion  I  spoke  in  these  notes  of  what  is  called  the 
Messe  Rouge,  or  the  Red  Mass,  which  {ormB  one  of  the  regular 
features  at  the  opening  of  the  Courts  at  the  Palais  de  Justice 
in  Paria  There  is  certainly  very  much  difference  between  the 
elaborate  celebration  of  this  Mass  in  the  beautiful  chapel  of 
the  Palais  de  Justice  and  in  the  obscure  church  of  the  old 
Sardinian  Embassy  in  Lincoln's  Inn  Fields ;  but,  making  allow- 
ance for  the  changed  circumstances,  we  have  now  got  the  rarisian 
custom  transplanted  to  London.  Barristers  and  solicitors  together 
belonging  to  the  Roman  Church  made  a  fair  show.  Some  of  the 
former  were  in  their  robes,  but  as  yet  the  judges  do  not  seem  to 
have  deserted  the  Lord  Chancellor's  hospitable  table  for  the 
Chui-ch  services;  perhaps  it  would  be  too  bold  an  innovation,  and 
some  prejudice  might  be  aroused  were  they  to  do  so.  With  the 
characteristic  prudence  of  their  Church,  they  will  very  likely 
avoid  the  possibility  of  arousing  such  a  feeling  until,  at  anyrate, 
let  us  say,  the  disability  of  Catholics  is  taken  away  by  which  they 
are  prevented  from  reaching  the  Chancellorship.  Supposing,  as 
may  be  done,  that  Sir  Charles  Russell  became  Chief  Justice,  he  and 
his  two  fellow  co-religionists  already  on  the  bench  (Mr.  Justice 
Matthew  and  Mr.  Justice  Day)  would  make  a  very  respectable 
appearance  at  the  head  of  the  other  members  of  the  profession  in 
attendance.  Another  supposition  may  be  made,  as  we  are 
speaking  of  innovations,  that  some  time  we  may  see  an  announce- 
ment in  the  papers  that  one  of  Her  Majesty's  judges  played  the 
violin  obliggato,  which,  if  I  remember  rightly,  is  the  technical 
description  of  the  piece  played  by  a  well-known  member  of  the 
bar  of  the  Central  Criminal  Court  at  the  services  on  Tuesday. 
Strangely  enough,  though  the  Red  Mass  is  celebrated  on  similar 
occasions  in  most  Catholic  countries,  I  believe  the  custom  is 
unknown  in  Ireland,  although  three-fifths  of  the  bar  there  are 
members  of  that  Church. 

We  have  had,  as  usual,  during  this  month  of  the  long  vacation 
the  annual  provincial  meeting  of  the  Incorporated  Law  Society, 
which  this  year  was  held  at  Manchester.  In  what  year  of  grace 
will  a  similar  meeting  of  that  unconstituted  body,  the  Bar,  be 
held  ?  Perhaps  when  the  Bar  Association  gets  formed.  It  would 
certainly  be  good  fun  at  the  vacation  period,  when  so  many 
banisters  are  getting  bored  with  the  long  holidays,  to  turn  them 
loose  into  a  hall  after  a  banquet,  such  as  the  solicitors  sit  down 
to,  and  let  them  have  the  chance  of  saying  precisely  what  they 
think  about  things.  They  might  have  something  strong  to  say 
about  the  absurdity  of  treating  barrister  and  solicitor  as  if  they 
were  marked  off  from  each  other  by  quarantine  regulations. 
Think  of  the  common  interests  that  all  men  practising  the  law 
have  in  legal  and  political  subjects,  who  yet  by  artificid  restric- 
tions are  cut  off  from  discussing  them  together.  In  the  meantime 
the  Solicitors'  Society  is  the  only  legal  body  that  has  a  voice, 
and  that  can  articulate  its  views  and  opinions,  as  all  free-born 
Englishmen  are  supposed  to  have  the  right  and  the  power  to  do, 
in  public  meeting  assembled.    Its  meeting  at  Manchester  was 
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not  occupied  with  any  new  subjects,  it  is  true  ;  they  were  mostly 
those  which  for  several  years  have  now  been  thoroughly  well 
thrashed  out,  and  upon  which  the  opinion  of  their  profession  is 
pretty  well  known.  All  that  is  to  be  said  against  the  Land 
Transfer  Bill,  and  its  much-detested  compulsory  registration  of 
title  enactment,  had  been  said  by  them  on  various  occasions 
before,  and  the  four  papers  read  on  the  subject  had  no  fresh 
light  to  throw  upon  it  in  principle,  though  a  good  deal  was 
brought  forward  in  detailed  examples  tending  to  discredit  the 
working  of  the  present  Registration  Act  and  its  intended  exten- 
sion, rerhaps  the  most  noticeable  thin^  was  the  defence  of 
conveyancing  as  now  practised  against  the  charges  of  cost  and 
delay.  On  bath  points  the  superiority  of  cheapness  was  claimed 
for  it  over  the  proceedings  at  the  Registry.  One  of  the  writers, 
taking  the  scale  charge  of  from  1^  per  cent,  to  ^  per  cent,  as 
the  cost  of  investigation  of  title  and  conveyance  (excluding,  of 
course,  stamps),  asked  if  that  could  be  called  excessive.  But  it  was 
another  writer  who  touched  the  true  note  of  pathos  by  pointing 
out  that,  in  these  d^enerate  times,  owing  to  the  admission  of 
too  many  of  ''unsuiteble  birth  and  education"  (fancy  that  as 
a  change  to  aristocratic  exclusiveness  from  the  days  when 
an  attorney  was  the  favourite  type  of  what  was  mean  and 
pettifogging!),  this  scale  was  still  further  reduced  by  these 
unworthy  members  "  merely  with  the  view  of  securing  more 
"  business,  working  more  cheaply  than  their  neighbours." 

Upon  the  questions  of  the  reforms  of  the  Courts  and  the  un- 
satisfactory condition  of  things  legal,  many  excellent  criticisms 
and  opinions  were  contained  in  papers  on  the  Chambers  of 
Arbitration,  Unification  of  Civil  Courts,  and  the  Business  of  Law 
Administration.  The  writer  of  the  first-mentioned  paper  seemed 
to  be  still  at  the  point  of  despair,  which  he  reminded  the  society 
it  itself  had  reached  a  year  or  two  a^,  as  to  the  possibility  of 
restoring  the  efficiency  of  the  Courts  m  mercantile  matters.  But 
it  would  seem  that  the  solicitors  as  a  body  are  a  little  more 
sanguine  now  since  the  rearrangement  of  the  circuits  (spoken 
of  last  month)  and  the  Judicature  Bill,  1893.  Several  leading 
solicitors  who  had  taken  part  in  the  establishment  of  the  London 
Chamber  also  doubted  on  their  part  the  success  anticipated  by 
the  writer  of  these  new  Courts  in  ousting  the  old.  As  a  matter 
of  fact,  in  July  last,  a  space  of  seven  months  had  only  produced 
twelve  cases  in  London.  But  it  was  generally  admitted  that  no 
obstruction  should  be  thrown  in  the  way  of  their  usefulness  by 
solicitors. 

The  two  other  papers  advocated  the  union  of  all  civil  Courts 
in  the  High  Court,  which  would  thus  consist  of  two  branches 
of  the  judiciary,  a  superior  and  an  inferior,  with  judges  and  costs 
accordingly,  and  a  Ministry  of  Justice,  respectively.  The  society 
congratulated  itself  upon  the  pi-oposal  to  add  its  president  fer  the 
time  being  to  the  new  rule-making  authority  under  the  Judicature 
Bill ;  and  in  the  discussion  upon  the  papers  it  was  observed  that 
they  only  emphasised  views  which  had  been  advocated  by  the 
council  for  some  time  past,  and  which  they  had  never  ceased  to 
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take  -every  opportunity  of  enforcing  upon  the  judges  and  the 
Gbvemment 


THE   USE  OF  SCHOOLS  AS  POLLING  PLACES, 
To  the  Editor,  "  Scottish  Law  RaviBir." 

Sir, — While  the  article  under  the  above  head  in  t^e  October  number 
of  the  Rbview  correctly  states  that  the  Scotch  Education  Code  seems  to 
attach  a  penalty  to  the  use  of  School  Board  premises  for  School  Boaixi 
elections,  the  nature  of  the  penalty  is  not  clearly  specified.  It  is  not  a 
money  penalty  directly,  but  it  is  so  indirectly.  In  order  to  complete 
the  400  attendances  which  entitles  a  day  school  to  a  Government  grant, 
the  Code  allows,  when  necessary,  the  days  when  the  school  is  occupied 
in  connection  with  elections  for  Parliament  or  for  the  County  Council  to 
be  counted  ;  the  days  when  the  school  is  occupied  in  connection  with  a 
School  Board  election  are  not  entitled  to  be  so  counted ;  therefore  the 
penalty  of  the  loss  of  two  '*  attendances ''  per  day  attaches  to  such  use. 
— I  am,  dM).,  William  Gbobob  Black. 

Glasgow,  I6eA  October,  1893. 


INCORPORATED   SOCIETY  OF  LAW  AGENTS   IN  SCOTLAND. 

The  ninth  annual  meeting  of  this  Society  was  held  in  the  Accountants' 
Hall,  Glasgow,  on  Friday,  6th  October — Mr.  John  A.  Spens,  writer, 
Glasgow,  president  of  the  Society,  in  the  chair.  There  was  a  consider- 
able attendance  of  members. 

The  President,  in  opening  the  proceedings,  delivered  the  following 
address : — 

I  desire  to  make  a  few  remarks  on  two  subjects  suggested  by  the 
report  of  the  Council  on  their  year's  work,  but  I  promise  not  to  detain 
you  long.  Once  more  we  have  to  state  the  impossibility  of  passing 
useful  and,  in  cases,  practically  non-contentious  measures  affecting 
Scotland  through  Parliament  imder  present  circumstances.  It  must 
also  be  said  that  the  prospects  in  the  early  future,  are  little  more 
encoiuuging.  We  all  see  why  this  is  so.  No  one  party  in  the  State  is 
to  blame  more  than  the  other.  Indeed,  it  may  almost  be  conceded  that 
it  is  the  system  and  not  either  party  which  is  at  fault.  In  the  congested 
state  of  business  in  Parliament  the  measiu^s  to  be  pressed  must  affect 
votes  or  excite  public  interest  sufficiently  to  be  taken  up.  Those  which 
such  a  Society  as  this  seeks  to  have  made  law,  while  they  might  well  do  as 
much  for  the  public  as  Bills  of  a  more  pretentious  character,  have 
enough  of  technicality  to  be  caviare  for  the  most  part  to  that  public. 
Yet  there  is  a  large  body  of  vague,  though  not  less  decided,  discontent 
at  the  absence  in  Parliament  after  Parliament  and  session  alter  session 
of  any  serious  effort  to  cope  with  the  matters  of  administrative  and  legal 
reform  which  only  await  time  and  opportunity  to  be  dealt  with,  and 
which  Scotch  Government  officials  on  both  sides  of  the  House  concede 
are  ripe  for  legislation.  The  public  feel  the  pinch  and  would  appreciate 
a  remedy,  though  they  are  in  general  ignorant  how  much  could  be  done 
or  in  what  way.  In  my  opinion  there  is  a  practical  remedy  which  might 
do  a  good  deal  to  overcome  the  arrears  of  work  to  which  I  have  alluded. 
A  short  Act  of  Parliament  might  be  passed  on  the  lines  of  the  University 
Acts  empowering,  for  a  named  period  of  years,  commissioners  to  frame 
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provkional  orders  or  ordinances  which,  subject  to  the  approval  of  Par- 
liament, should  become  law  without  requiring  the  tedious  formalities 
necessary  to  Bills.  I  cannot  think  there  would  be  serious  difficulty  in 
forming  a  strong  and  capable  commission.  Perhaps  the  obstacle  would 
be  a  definition  of  subjects  with  which  the  commissioners  might  deal,  but 
I  do  not  think  the  definition  need  be  too  strict,  for  I  would  allow  any 
considerable  minority  in  Parliament  full  opportunity  of  discussing  any 
ordinance  to  which  they  objected.  I  am  not  afraid  advantage  would  be 
too  often  taken  of  this,  for  I  am  sure  the  commissioners  would  be,  if 
anything,  only  too  ready  to  submit  to  restrictions  on  their  powers  pre- 
venting them  from  dealing  with  burning  questions. 

I  commend  such  a  suggestion  as  at  least  diminishing  the  congestion 
of  business  in  Parliament,  while  preserving  unimpaired  parliamentary 
coDtrol  and  proceeding  on  lines  strictly  in  accordance  with  precedent 
and  with  previous  legislation  in  not  dissimilar  cases. 

In  connection  with  this  matter  of  legislation,  I  may  refer  to  the 
very  useful  series  of  Bills  by  which  our  mercantile  law  is  gradually,  if 
slowly,  being  codified,  of  which  the  Sale  of  Goods  Bill  is  an  important 
and  the  most  recent  example.  Hitherto,  if  I  mistake  not,  all  these  Bills 
afi  introduced  into  Parliament  applied  only  to  England  and  Wales,  and 
their  extension  to  Scotland  has  been  the  result  of  amendments  made  on 
the  Bills.  It  seems  desirable  that  there  should  be  some  joint  committee 
of  the  various  legal  Faculties  in  Scotland  which  might  have  submitted 
to  it  draft  Bills  of  this  class  before  their  introduction  into  Parliament 
with  the  object  of  the  committee  drafting  the  necessary  clauses  for 
Scotland.  I  am  sure  from  what  I  know  that  Liord  Watson,  to  whom 
Scotland  owes  much  for  the  work  he  has  done  with  regard  to  these 
Bills,  as  to  all  Scottish  legal  measures,  would  welcome  the  assistance  of 
such  a  committee,  which  might  also  take  steps  to  gradually  codify  our 
own  law  so  far  as  it  is  peculiar  to  Scotland.  In  an  address  delivered 
since  I  wrote  these  remarks,  the  author,  taking  a  somewhat  pessimistic 
view  of  the  complexity  of  our  law,  proposes  that  a  permanent  commission 
should  be  appointed,  as  I  \mderstand  the  newspaper  reports,  not  only  to  * 
codify  but  to  amend  the  law.  I  do  not  think  any  such  commission  is 
the  least  likely  to  be  appointed,  but  the  committee  I  propose  might  do 
whatever  work  is  at  present  practicable,  and  might  possibly,  if  it  did 
good  work,  at  some  future  period  receive  rpyal  or  parliamentary  sanc- 
tion. 

This  subject  naturally  leads  to  the  other  on  which  I  wish  to  say  a 
few  words.  The  law  agents  of  Scotland  are,  speaking  broadly,  one  in 
the  training  and  examinations  they  have  to  undergo  to  enable  them  to 
practise,  in  the  chai'acter  of  the  work  they  do,  in  all  questions  connected 
with  the  discipline,  dignity,  and  worth  of  the  profession,  in  the  interests 
they  have  or  should  have  at  heart,  and  in  the  influence  they  should  be 
able  to  exercise  for  good  on  the  mind  of  the  public  and  of  Parliament. 
Our  Society  was  founded,  having  for  one  chief  object  to  remind  law 
agents  in  Scotland  that  they  were  in  truth  one  profession  and  to  promote 
their  unification.  It  has  already  done  something  to  accomplish  this, 
alike  by  directing  attention  to  the  subject  and  by  work  done.  I  think 
the  Society  owes  a  good  deal  to  Mr.  Erskine  for  his  efibrts  in  this  whole 
matter.  But  when  we  have  a  special  committee  considering  the  subject, 
it  would  be  idle  to  say  that  our  object  has  as  yet  been  fully  attained. 
So  long  as  Edinburgh,  e.g. — and  other  important  centres  might  also  be 
named — is  so  inadequately  represented,  the  Incorporated  Society  cannot 
be  said  to  include  within  its  membership  a  full  representation  of  Scottish 
law  agents.     The  profession  is  at  present  stiU  more  or  less  broken  into 
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fragments.  The  Council,  with  my  hearty  approval,  asks  for  a  further 
remit,  but,  jiut  because  the  question  is  not  ripe  for  decision,  I  feel  at 
liberty  to  further  direct  attention  to  it,  and  to  say  something  of  the 
lines  on  which  reform  should  in  my  opinion  proceed. 

We  may  congratulate  ourselves  on  the  progress  which  is  being  made 
in  realising  the  evils  of  the  stattu  quo.  The  joint  action  which  has  been 
originated  with  r^ard  to  land  registers;  such  action  as  I  have  suggested 
with  regard  to  codifying  Bills ;  the  disagreeable  position  in  which  local 
societies  find  themselves  with  regard  to  the  prosecution  of  members  of 
their  bodies ;  the  way  in  which  the  influence  of  one  legal  corporation's 
report  on  legislation  is  neutralised  by  the  report  of  another  advocating 
different  views :  all  have  naturally  suggested  the  high  expediency  of  a 
Central  Board  or  Council  of  Law  Agents  representative  of  the  whole  pro- 
fession, and  able  to  act  as  a  ready  medium  of  communication  between 
the  different  local  Faculties  and  to  focus  the  influence  and  work  of  the 
profession.  It  is,  I  am  disposed  to  think,  by  the  formation  of  some 
such  Central  Board  or  Council  that  we  will  be  best  able  to  attain  the 
end  in  view.  The  provisions  in  the  Act  of  1865  for  a  General  Council 
show  that  the  necessary  legislation  to  secure  what  is  aimed  at  is  not 
incapable  of  realisation,  though  I  do  not  suggest  that  the  same  provi- 
sions would  now  do. 

Indeed,  I  think  the  point  on  which  those  who  seek  a  General  Council 
should,  above  all  others,  insist  is  that  they  recognise  the  importance  of 
not,  in  the  slightest  degree,  interfering  with  the  independence  of  the 
ancient,  dignified,  and  important  legal  corporations  over  the  country  or 
with  their  work.  In  truth,  we  would  be  probably  much  worse  off  with 
only  one  corporate  body  of  law  agents  than  we  are  at  present  with  no 
effective  central  body  at  all.  It  is  because  we  have  the  profession 
already  organised  in  districts  that  we  can  so  easily  and,  as  I  am  bold  to 
predict,  with  so  much  success,  organise  a  central  body  to  do  such  work 
as  I  have  already  indicated.  Take  the  case  of  legislation.  No  one 
desires  that,  if,  for  example,  the  Society  of  Writers  to  the  Signet  held 
one  opinion  on  any  particular  Bill  and  the  General  Council  another,  the 
Society  should  in  any  way  be  hampered  in  pressing  its  view.  But  what 
happens  frequently  at  present  is  that  two  important  l^;al  societies  do 
not  truly  differ  from  each  other,  but  they  seem  to  do  so,  for  one  has 
considered  the  matter  from  one  point  of  view  and  others  from  another. 
With  a  central  body,  in  the  first  instance,  considering  Bills,  no  differ- 
ence would,  in  most  cases,  emerge,  and  the  reports  would  be  wider  and 
framed  from  a  broader  platform.  So  far  as  regards  the  class  of  ques- 
tions of  which  that  forcibly  pressed  on  us  by  Mr.  Brown,  of  Elgin,  is  an 
example,  I  mean  the  training  of  apprentices,  the  influence  of  the  profes- 
sion can  only  satisfactorily  be  exerted  on  these  questions  if  they  act  as 
practically  one  body.  Nor  are  these  questions  unimportant.  They 
include  such  questions  as  the  standard  of  general  knowledge  and  legal 
proficiency  to  be  required,  the  constitution  of  the  Board  of  Examiners, 

With  discipline,  again,  no  one  would  for  a  moment  wish  to  change 
the  tribunal  which  deals  with  such  cases.  The  legal  profession  is 
fortunate  in  having  a  High  Court  to  deal  with  cases  of  nusoonduct 
rather  than,  as  in  some  other  professions,  members  of  the  profession 
themselves  judging — with  their  trade  prejudices  and  bias — in  such  cases. 
But  it  is  clear  the  initiation  of  prosecutions  must  in  general  rest  with 
the  legal  corporations,  and  the  relief  to  members  of  local  Faculties  would 
be  considerable  if  they  could  relegate  to  a  Central  Board-^uninfluenced 
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by  personal  feeling — the  decision  whether  or  not  to  prosecute  in 
particular  cases. 

If,  however,  the  inde^ndence  and  influence  of  local  fWulties  must 
be  fully  respected,  care  also  must  be  taken  that  members  of  the 
profession  who  do  not  belong  to  Faculties  shall  have  their  interests 
adequately  protected.  No  one  knows  how  many  such  there  are  until  he 
looks  into  it. 

Meantime,  however,  the  question  is  one  only  to  be  settled  by  careful 
and  deliberate  consideration,  and,  may  I  add,  accompanied  by  some 
breadth  of  view  and  absence  of  local  prejudice.  My  aim  rather  has  been 
to  direct  attention  to  it  than  to  commit  even  myself,  far  less  you,  to  any 
one  course.  But  of  this  I  am  assured  the  question  is  one  which  greatly 
concerns  at  once  the  profession  and  the  public,  and  one  the  solution  of 
which  will  be  foiuid  not  only  to  reflect  credit  on,  but  to  add  to  the 
importance  and  dignity  of,  the  Incorporated  Society. 


Mr.  Spens  was  re-elected  president,  and  Mr.  M'Gowan,  Dumfries, 
vice-president  of  the  Society.  The  following  gentlemen  were  elected  to 
fill  vacancies  in  the  Council : — Mr.  John  Erskine,  Glasgow  ;  Mr.  Thomas 
L.  €ra]braith,  Stirling;  Mr.  David  Dougall,  Ayr;  Mr.  James  Wilson, 
Falkirk ;  Mr.  Duncan  Clerk,  Greenock ;  and  Mr.  John  Downie, 
Glasgow. 

Compulsory  Redemption  of  Ccutialties. — The  Council  reported  that 
the  Bill  on  this  subject  which  had  been  approved  by  the  Society  had 
been  reintroduced  to  the  House  of  Commons  by  Mr.  Reid,  M.P.,  along 
with  Mr.  Hunter,  M.P.  for  North  Aberdeen,  and  Mr.  Wason,  M.P.  for 
South  Ayrshire.  Another  Bill,  promoted  by  Mr.  Williamson,  M.P.,  and 
four  other  Scotch  members,  was  also  introduced  proposing,  in  a  single 
clause,  to  restrict  all  casualties  to  one  year's  feu-duty.  After  being  read 
a  first  time  and  printed,  both  Bills  were  blocked  by  Mr.  Baird,  M.P.,  in 
the  interests  of  the  Corporation  of  Glasgow.  A  Select  Committee  of  the 
House  had  been  appointed  to  inquire  into  the  whole  subject,  and  they 
bad  taken  a  considerable  amount  of  evidence — among  the  witnesses 
examined  being  Mr.  M'Gowan  and  Mr.  Cameron,  who  supported  Mr. 
Reid's  Bill.  The  committee  had  not  yet  finished  taking  evidence,  nor 
considered  the  terms  of  their  report,  and  the  Council  therefore  recom- 
mended that  a  further  remit  should  be  made  to  them  with  powers.  On 
the  motion  of  Mr.  MKjrowan,  this  was  unanimously  agreed  to. 

Imprisonment  for  Debt. — The  Council  reported  that,  in  accordance 
with  the  resolution  passed  at  the  last  annual  meeting  of  the  Society, 
they  had  prepared  a  Bill  to  give  efiect  to  the  wishes  of  the  Society  as 
then  expressed.  They  had  not  attempted  to  restore  imprisonment  for 
debt  in  the  form  in  which  it  existed  prior  to  Sir  Charles  Cameron's  Act 
of  1880.  The  lines  on  which  they  had  proceeded  were  mainly  those  of 
the  English  Act  of  1869,  with  one  exception,  namely,  £10  had  been 
fixed  in  the  CounciFs  Bill  as  the  limit  below  which  imprisonment  could 
not  be  obtained|  whereas  in  the  English  Act  no  such  limitation  exists. 
Since  this  question  had  been  taken  up  by  the  Society,  a  movement  in 
the  opposite  direction  had  been  begun  in  England  but  it  had  signally 
failed.  At  the  solicitation  of  certain  persons  who  alleged  that  the  power 
of  imprisonment  was  tised  oppressively,  causing  great  dissatisfaction,  the 
House  of  Lords  appointed  a  committee  to  inquire  into  the  working  of  the 
English  Act,  and  that  committee,  after  full  inquiry,  had  rc\)ortod  in 
favour  of  the  existing  system.  The  Council  regarded  this  as  affording 
material  support  to  the  resolution  of  the  Society  and  strengthening  the 
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prospect  of  successful  legislation  on  the  subject.  Mr.  Morison, 
Edinburgh,  moved  the  approval  of  the  Bill  as  framed.  Mr.  H.  B.  ¥yi% 
Glasgow,  who  characterised  the  movement  as  a  retrograde  one,  moved 
that  the  Bill  be  not  further  proceeded  with.  After  a  full  discussion  the 
motion  to  proceed  with  the  Bill  was  carried  by  a  majority.  A  motion 
that  the  burden  of  proving  means  should  be  thrown  upon  the  debtor  was 
rejected  by  a  majority,  and  a  remit  was  made  to  the  Council  to  proceed 
with  the  BiU. 

Heritable  Securities  Realisation  BiU, — The  Council  reported  that  this 
Bill,  as  submitted  to  the  last  annual  meeting  of  the  Society,  was,  with 
amendments,  introduced  into  the  House  of  Commons  by  Mr.  Cross,  one 
of  the  members  for  Glasgow,  but  it  was  found  to  be  impossible  to  get  it 
through  the  House  this  session  and  had  therefore  been  withdrawn.  They 
proposed,  however,  to  have  it  reintroduced,  and  as  it  could  not  be  said 
to  be  in  any  sense  contentious,  they  saw  no  reason  why  it  should  not  be 
passed  into  law  at  an  early  date.  The  meeting  approved  of  the  report, 
and  remitted  the  matter  again  to  the  Council  to  be  proceeded  with. 

Registration  of  Land  Rights, — The  Council  submitted  a  Bill,  which 
had  been  prepared  and  which  had  been  introduced  into  Parliament  by 
the  Lord  Advocate,  for  effecting  certain  amendments  on  the  present 
system  of  registration  of  land  rights,  including,  among  other  things,  the 
abolition  of  separate  burgh  registers.  Mr.  Annan,  Lanark,  moved  the 
disapproval  of  this  part  of  the  Bill,  but  after  discussion  his  motion  was 
rejected  by  a  large  majority,  and  the  Society  approved  generally  of  the 
Bill. 

Reform  of  the  Scottish  Judicatories. — On  this  subject  the  Council 
made  the  following  report : — "  In  accordance  with  the  resolution  of  the 
^'  last  meeting  of  the  Society,  a  deputation  from  the  Council  waited  on  the 
"  Lord  Advocate  prior  to  the  commencement  of  the  last  session  of 
"  Parliament,  and  submitted  to  him  the  memorandum  with  reference  to 
"  the  subject  which  had  been  approved  of  by  the  Society,  and  respectfully 
"  urged  upon  his  lordship  that  the  general  approval  with  which  the 
"  proposals  of  the  Council  had  been  received  by  the  members  of  the 
*^  profession  in  the  provinces  warranted  them  in  anticipating  that  the 
"  Government  would  deal  with  the  matter.  While  the  Lord  Advocate 
^^  listened  with  his  usual  courtesy  to  what  the  deputation  said,  he  was  un- 
'*able  to  promise  more  than  that  the  memorandum  would  receive  his 
"  careful  attention.  Subsequently,  Mr.  Cameron  of  Elgin,  who  was  in 
**  London  giving  evidence  before  a  committee  of  the  House  of  Commons 
'^  regarding  the  redemption  of  casualties,  waited  upon  his  lordship  with 
"  the  view  of  ascertaining  whether  he  had  resolved  to  take  any  action  with 
'*  reference  to  the  proposals  of  the  Council.  On  this  occasion  his  lordship 
"explained  that  he  would  not  be  able  during  the  then  session  of 
**  Parliament  to  do  anything.  More  recently,  the  secretary  had  an 
"opportunity  of  discussing  this  question  in  London  with  the  Lord 
"  Advocate,  when  his  lordship  was  good  enough  to  say  that  if  a  draft 
"  Bill  were  prepared  by  the  Council  he  would  consider  it.  It  was  then  too 
"  late  to  have  such  a  Bill  drafted  in  time  to  lay  before  the  annual  meeting, 
"  but  it  will  be  proceeded  with  without  delay,  and  it  will  be  for  the 
"  Society  to  pass  any  resolution  they  may  see  fit  with  reference  to  further 
"procedure."  The  President  said  he  did  not  propose  to  add  anything  at 
present  to  what  the  Council  had  reported.  They  were  now  proposing  to 
promote  a  Bill,  and  the  only  observation  he  would  make  on  that  subject 
was  this,  that  the  Faculty  of  Procurators  in  Glasgow  had  also  appointed 
independently  a  Sheriff  Court  Reform  Committee  which  he  believed  was 
going  to  meet  at  once,  and  he  thought  the  Society  should  give  the 
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Council  power  to  co-operate  with  other  bodies  if  they  saw  fit  in  proceed- 
ing with  the  Bill.  This  was  agreed  to,  and  a  remit  was  made  to  the 
Council  accordingly. 

Education  and  Examination  of  Apprentices, — A  memorandum  on  this 
Bubject  from  Mr.  Brown,  Elgin,  was  remitted  to  the  Council  for 
consideration. 

Fakd  Accidents  Inquiry  (Scotland)  Bill.  — The  Council  reported  on 
this  matter  that,  while  approving  of  provision  being  made  for  public 
inquiries  in  all  cases  of  accidents  where  such  inquiries  will  be  of  public 
utility,  they  were  of  opinion  that  no  good  end  would  be  attained  by 
ordering  public  inquiries  into  every  case  of  fatal  accident  occurring  in 
industrial  employments  or  occupations.  They  therefore  recommended 
that  the  Bill  should  be  limited  to  making  provision  for  having  public 
inquiries  in  such  cases  as  the  Secretary  for  Scotland  or  the  Lord 
Advocate  might  see  fit  to  order  the  same.  The  meeting,  on  the  motion 
of  Bir.  Erskine,  approved  of  the  recommendation. 

Employers^  Liability  Bill, — The  President  said  the  Council  had 
already  given  repeated  deliverances  that  provision  should  be  made  for 
having  the  trials  in  ordinary  employers'  liability  cases  in  the  Sheriff 
Court,  and  these  should  only  be  allowed  to  be  removed  to  the  superior 
Court  on  special  cause  shown  and  by  their  leave.  He  thought,  with  this 
observation,  the  matter  might  be  left  in  the  hands  of  the  Council.  This 
was  unanimously  agreed  to. 

It  was  agreed  that  the  next  meeting  of  the  Society  should  be  held  in 
Dumfries.  

DuHFRiESSHiRB  Phoouratobs. — The  annual  meeting  of  the  Faculty 
of  Procurators  of  Dumfriesshire  was  held  .in  the  County  Buildings,  Dum- 
fries, on  10th  October.  Mr.  James  H.  M'Gowan,  dean,  presided,  and 
there  was  a  large  attendance  of  members.  The  Dean  gave  an  interest- 
ing account  of  the  proceedings  of  the  Council  of  the  Incorporated  Law 
Society  during  the  past  year.  The  office-bearers  were  all  re-elected — 
Mr.  M'Gowan,  dean;  Mr.  Cormack,  Lockerbie,  vice-dean;  Mr.  J.  B. 
Dinwiddle,  treasurer;  Mr.  Thomas  M*Gowan,  secretary;  Messrs.  John 
Primrose,  J.  W.  Whitelaw,  and  James  Geddes,  members  of  Council. 
The  following  poor's  agents  were  appointed : — Senior  for  the  county, 
Mr.  J.  A.  Smyth,  Dumfries;  Dumfries  district,  Mr.  Robert  Adamson, 
W.S.,  and  Mr.  Alex.  Milroy ;  Sanquhar,  Mr.  G.  B.  Carruthers ;  Thorn- 
hill,  Mr.  R.  Wilson;  Moffat,  Mr.  W.  Tait;  Lockerbie,  Mr.  J.  F,  Cormack; 
Lochmaben,  Mr.  K  B.  Rae ;  Annan,  Mr.  W.  J.  Johnston ;  and  Lang- 
holm, Mr.  R.  MKjeorge. 

SociBTT  OP  Procurators  of  Mid-Lothian. — At  the  annual  meeting 
of  this  Society  held  in  Edinburgh — Mr.  Lindsay  Mackersy,  W.S., 
retiring  president,  presiding — the  following  office-bearers  were  elected : — 
Mr.  Divid  A.  Scott,  S.S.C.,  president;  Mr.Roderick  Forbes,  solicitor, 
vice-president ;  Mr.  Thomas  M 'Naught,  S.S.C,  secretary  and  fiscal ;  Mr^ 
Walter  R.  Patrick,  L.A.,  treasurer ;  and  Mr.  Robert  J.  Calver,  S.S.C, 
Mr.  Walter  J.  Lewis,  S.S.C,  Mr.  Robert  Smith,  S.S.C,  Mr.  Peter 
Morison,  S.S.C.,  and  Mr.  E.  Bruce  Low,  S.S.C,  wore  appointed  members 
of  council. 

Pbrthshibb  Sooikty  of  Procurators. — The  annual  meeting  of  this 
Society  was  held  in  Perth  on  27th  October.  Mr.  John  Thomas,  the 
president,  presided.     The  following  office-bearers  were  elected  for  the 
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ensuing  year : — Mr.  John  Thomas,  sheriff  clerk,  president ;  Mr.  James 
Rodger  Kinmont,  Errol,  vice-president;  Mr.  Thomas  OhalmerB,  treasurer; 
Mr.  William  Young,  secretary ;  Mr.  W.  Cochrane  Young,  hon.  libranan. 
Mr.  J.  C.  Pinkerton  was  added  to  the  committee  of  management. 
Messrs.  Swanson  Drysdale,  Crieff,  and  Thomas  M*Beth,  Auchterarder, 
were  admitted  members  of  the  Society. 

Association  of  Burgh  Officials  in  Scotland. — A  special  general 
meeting  of  the  members  of  this  Association  was  held  in  Edinburgh  on 
24th  October,  for  the  purpose  of  hearing  an  address  by  the  hon.  presi- 
dent of  the  Association,  Sir  James  D.  Marwick,  town  clerk  of  Glasgow, 
on  ''The  Municipal  Institutions  of  Scotland,"  and  for  discussing  a  variety 
of  questions  bearing  on  municipal  administration.  Mr.  J.  M.  Taylor, 
Glasgow,  occupied  the  chair,  and  there  was  a  fair  attendance  of 
members.  The  address  by  Sir  James  Marwick  was  of  a  highly 
interesting  nature,  giving  a  sketch  of  Scottish  municipal  institutions  as 
they  existed  in  long  past  times,  and  as  they  now  exist.  A  cordial  vote 
of  thanks  was  awaited  to  Sir  James  for  his  paper,  and  it  was  agreed  that 
it  should  be  printed.  The  meeting  then  proceeded  to  the  consideration 
of  a  number  of  questions  sent  in  by  members  for  the  opinion  of  the 
Association.  With  reference  to  the  Land  Registers  Bill,  it  was  stated 
that  the  Lord  Advocate  had  intimated  its  withdrawal  in  the  meantime. 
An  affirmative  answer  was  given  to  a  question  as  to  whether  a 
commissioner  who,  during  his  period  of  office,  ceased  to  retain  his 
qualification  as  a  voter  by  removal  from  the  district,  or  failure  to  pay 
burgh  rates  before  15th  July  last,  became  disqualified  from  acting  as  a 
commissioner.  It  was  also  stated  that  he  would  be  disqualified  if  he 
ceased  to  occupy  premises  of  a  certain  value.  The  meeting,  in  reply  to 
a  further  question,  decided  that  a  male  householder  who  was  in  arrear 
of  his  burgh  assessment  at  15th  July  last,  and  was  not  therefore  on 
the  roll  of  voters,  but  who  had  since  paid  his  rates,  was  not  eligible  as  a 
candidate  for  the  office  of  commissioner.  By  a  majority  the  meeting 
was  of  opinion  that  a  person  who  had  been  relieved  of  burgh  rates  was 
entitled  to  be  put  on  the  municipal  register.  A  member  asked  in  regard 
to  bonds  granted  under  the  Act  of  1862,  if  5  per  cent,  must  be  set  apart 
as  a  sinking  fund  after  15th  May,  1893,  or  if  3  per  cent,  was  sufficient 
imder  section  374  of  the  Act  of  1892?  It  was  replied  that  5  per 
cent,  must  be  taken  for  all  bonds  granted  under  the  Act  of  1862.  A 
unanimous  answer  in  the  affirmative  was  given  to  a  question  as  to 
whether  a  female  lodger  had  a  right  to  a  municipal  vote.  It  was 
decided  that  in  the  case  of  sewers  constructed  and  maintained  prior  to 
15th  May,  1893,  under  the  Public  Health  Act,  and  of  sewers  being 
constructed  and  maintained  under  the  Act  of  1892,  two  different  modes 
of  assessment  could  be  levied  for  these  respective  sewers.  The  meeting 
did.  not  consider  it  advisable  that  magistrates  who  were  disqualified 
under  the  Public-Houses  ^cts  should  be  allowed  to  try  persons  accused 
of  offences  under  these  Acts.     This  was  all  the  business. 
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THE  EMPLOYERS'  LIABILITY  BILL. 

The  Employers'  Liability  Bill,  which  it  is  proposed  shall  come 

into  operation  at  such  an  early  period  as  1st  January,  1894,  has 

passed  the  third  reading  in  the  House  of  Commons  and    has 

been  relegated  to  the  Upper  House,  which  began  the  debate  on 

the  second  reading  on  Thursday,  the  30th  November.     At  this 

stage  it  may  perhaps  be  of  interest  to  review  the  progressive 

proposed  alterations  of  the  existing  law  since  the  Act  of  1880. 

But  before  doing  so  I  will  briefly  state  the  main  change  which 

the  Act  of  1880  made  on  the  common  law  as  to  a  master's 

liability  to  his  servants.     At  the  time  of  the  passing  of  that 

Act  a  master  was  not  liable  for  injury  caused  to  one  of  his 

workmen  by  the  fault  or  negligence  of  a  fellow-workman,  and 

fellow- workman  included  in  its  scope  foreman  or  superintendent 

{BartonshiU  Goal  Company  v.  Macguire,  3  Macq.  300;  WUson 

V.   Merry  &   Cuninghamey  H.L.  6   Macph.   84).      The   Act  of 

1880  made  the  master  responsible  for  accident  caused  to  the 

servant    through    the    fault   or    negligence    of   a   foreman    or 

superintendent  while   in   the   exercise   of  his   superintendence, 

and  also  where  the  fault  or  negligence  of  a  superior  workman 

caused  injury  to  an  inferior  workman  while  carrying  out  an 

order  from  the  former  which  the  latter  was  bound,  or  at  least 

had  reasonable  grounds  for  believing  he  was  bound,  to  obey. 

These  provisions   were,   however,  fenced   with    a   good   many 

protecting  conditions  which  need  only  be  briefly  referred  to. 

Thus,  a  superintendent  was  not  a  superintendent  in  the  sense  of 

the  Act  unless  he  was  a  person  whose  sole  or  principal  duty  was 

that  of  superintendence,  and  who  was  not  ordinarily  engaged  in 

manual  labour.     Again,  in  order  to  make  any  action  competent 

Bl 
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under  the  Act,  a  notice  required  to  be  given  within  six  'weeks 
after  the  accident,  though  in  the  case  of  death  the  want  of 
notice  was  to  be  no  bar  to  the  maintenance  of  an  action  if  there 
was  reasonable  excuse  for  such  want  of  notice.  The  master  was 
also  made  responsible  for  the  ne^igence  of  a  person  who  had  the 
charge  or  control  of  a  signal,  point,  locomotive  engine,  or  train 
upon  a  railway.  Contracting  out  of  the  Act  was  not  excluded. 
This  was  intentionally  done,  and  without  any  question  of 
conaideration  at  all,  a  master  could  make  it  a  condition  of  service 
that  employ^  should  renounce  any  right  emerging  under  the 
Act.  It  is  clear  that  this  exclusion  was  intentional,  because  the 
Committee  on  whose  report  the  Act  proceeded  negatived,  by  ten 
votes  to  two,  a  motion  of  Mr.  Shaw-Lefevre's  that  contracting 
out  of  the  proposed  Act  should  be  prohibited.  Seamen,  Crown 
employes,  and  domestic  servants  were  excluded  from  the  scope 
of  its  provisions.  I  need  not  go  into  minor  details ;  the  main 
alteration  of  the  law  was  the  liability  of  the  master  for  accidents 
occasioned  by  the  fault  or  negligence  of  foremen. 

A  Select  Committee  of  the  House  of  Commons,  to  whom 
certain  proposed  Employers*  Liability  Bills  were  referred  in  the 
year  1886,  and  who  were  instructed  to  inquire  into  the  operation 
of  the  1880  Act,  heajrd  a  large  amount  of  evidence  and  prepared  a 
report  They  arrived  at  certain  abstract  resolutions  which  they 
recommended  as  supplying  the  groundwork  for  further  l^isla- 
tion.  These  resolutions  went  a  good  deal  further  than  the  scope 
of  the  existing  Act,  e.g.,  that  contracting  out  should  only  be 
permissible  where  a  definite  consideration  was  received  by  the 
workman  in  respect  of  his  agreeing  to  contract  himself  out  of 
the  benefits  of  the  Act,  and  it  was  proposed  to  include  seamen. 
Although  that  report  was  issued  in  1886,  there  has  been  no 
strenuous  effort  till  this  session  to  pass  an  amending  Act, 
probably  because  there  was  so  much  division  of  opinion  among 
working  men  themselves  as  to  what  the  chief  alterations  in  the 
law  should  be. 

There  seems  no  reason  to  doubt  that  the  Bill  which  was 
introduced  in  February  last  will  become  law  this  session,  unless 
the  two  Houses  of  Parliament  take  absolutely  irreconcilable 
views.  The  leading  features  of  this  Bill  as  introduced  were 
that  a  master  was  to  be  liable  for  all  accidents  occasioned 
to  his  servants  through  the  fault  of  fellow-servants  while 
acting  within  the  scope  of  their  employment;  contracting  out 
was  to  be  invalid;  it  was  not  to  apply  to  domestic  or  menial 
servants,  but  it  was  expressly  to  include  seamen.  As  it  has 
emerged  on  the  third  resiling  as  ''amended  by  the  Standing 
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"Committee  on  Law  €uid  on  consideration,"  it  is  very  considerably 
altered.  A  clause  has  been  inserted  enacting  that  the  employer 
shall  be  liable  for  the  death  or  temporary  or  permanent  disable- 
ment of  a  workman  caused  by  the  neglect  of  such  reasonable 
precautions  as  might  have  mitigated  or  removed  the  risk  of 
injury  to  health  which  had  come  about  by  such  neglect.  I 
incline  to  think  that  this  second  section  is  merely  the  afi&rmation 
of  what  is  our  common  law.  It  was  perhaps  intended  to  bar  the 
plea  that  the  workman  had  accepted  the  risk  as  incident  to 
the  employment,  but  that  seems  to  me  sufficiently  fenced  by  the 
second  sub-section  of  section  1,  which  is  in  these  terms:  "A 
"workman  shall  not  be  deemed  to  have  accepted  any  risks 
"incident  to  his  employment  by  reason  only  of  his  having 
''entered  upon  or  continued  in  the  employment  after  he  knew 
"  of  the  riska"  The  original  Bill  did  not  deal  with  the  question 
of  the  liability  of  contractors  for  injury  occasioned  to  the 
servants  of  sub-contractors,  but  in  the  Bill  as  amended  (3rd 
section)  a  provision  as  to  this  has  been  introduced.  Before 
the  Select  Committee  of  1886  a  large  amount  of  evidence 
was  led  to  show  that  contracts  were  let  out  to  men  of  straw,  with 
the  object  of  escaping  liability  for  accident.  Mr.  Shipton,  a 
representative  of  the  building  trades,  in  his  evidence,  said, "  What 
"  we  desire  is  that,  not  only  shall  the  primary  contractor  be 
"  held  responsible  under  this  Act  when  he  allows  his  own 
"  scaffolding  to  be  used,  but  that  he  should  be  responsible  under 
"  all  circumstances,  jointly  and  severally  with  the  sub-contraCtor." 
Then,  again,  it  was  pointed  out  that  it  was  extremely  difficult  for 
workmen  to  know,  in  ceil^in  circumstances,  who  the  employer 
was  in  large  building  and  engineering  operations.  The  only 
person  to  be  seen  by  a  workman  who  wanted  employment  would 
be  a  foreman,  and  if  the  workman  asked  who  he  was  to  look  to 
in  case  of  an  accident,  the  foreman  would  just  tell  him  to  go 
about  his  business.  I  incline  to  think,  on  the  evidence  before  the 
Committee,  that  this  third  section  is  advisable.  It  proceeds  in 
these  terms :  "  When  any  person  in  the  execution  of  any  work 
"  within  the  scope  of  his  trade  or  business,  and  for  the  purpose  of 
"  executing  such  work,  has  occupation  of  or  control  over  the 
"  place  or  premises  in  or  upon  which  such  work  is  to  be  done,  he 
"  shall  be  liable  to  any  workman  engaged  in  the  execution  of  the 
"  work  therein  or  thereupon,  for  the  negligence  in  relation 
"  thereto  of  any  sub-contractor,  or  workman  in  the  employment 
"  of  any  sub-contractor,  in  the  same  way  as  if  such  sub-contractor 
"  were  in  his  own  employment." 

The  Bill  as  introduced   did  not  include  within  its  scope 
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domestic  or  menial  servants,  or  servants  of  the  Crown.  The  Act 
as  amended  in  Committee  now  includes  both.  By  the  eighth 
section  of  the  Bill  it  is  provided,  "This  Act  shall  not  apply 
"  to  persons  in  the  naval  or  military  service  of  the  Crown, 
''but,  subject  as  aforesaid,  shall  apply  to  workmen  in  the 
"  employment  of  the  Crown  in  like  manner,  as  if  the  employer  of 
"  the  workman  were  a  private  person,"  and  provision  is  made  for 
the  action  being  brought  against  the  Secretary  to  the  Treasury  in 
his  official  name,  and  the  compensation  awarded  being  paid  out 
of  funds  provided  by  Parliament.  I  think  this  provision  is  right. 
The  principle  of  liability  being  conceded,  the  workmen  employed 
in  the  service  of  the  Crown  should  not  be  in  a  worse  position 
than  workmen  employed  by  private  firms  or  corporations.  The 
inclusion  of  domestic  servants  has  been  effected  by  the  deletion 
of  the  words  which  appeared  in  the  Bill  as  introduced,  "This  Act 
"  shall  not  apply  to  domestic  or  menial  servants."  I  confess  it 
seems  to  me  anomalous  that  a  master  should  have  to  pay 
damages  for,  e-g.,  such  a  thing  as  an  accident  to  a  cook 
caused  by  a  chamber-maid  leaving  a  coal-scuttle  on  the  stair.  I 
cannot  think  it  just  that  the  members  of  one  household,  as  it 
were,  should  be  able  to  make  the  master  liable  for  acts  with 
regard  to  which  he  can  have  no  possible  control. 

As  to  the  inclusion  of  seamen  a  very  large  amount  of 
evidence  was  led  before  the  Committee  of  1886.  After  Sir 
Donald  Currie,  a  large  shipovmer,  and  not  even  on  the 
Government  side  of  politics,  has  got  up  in  the  House  of 
Commons  and  stated  his  willingness  to  accept  the  full  re- 
sponsibilities entailed  by  the  Bill,  I  think  it  is  probably 
useless  to  contend  against  their  inclusion.  The  danger  of 
introducing  liability  of  this  kind  is  that  it  may  have  the 
effect  of,  to  some  extent,  crippling  the  extent  of  the  mercantile 
marine.  If  it  has  this  effect,  it  would  be  alike  disastrous 
to  shipowners,  to  seamen,  and  to  the  nation  itself.  This 
would  do  more  harm,  if  such  be  the  result,  than  any  good  to 
be  realised ;  but  if  a  man  like  Sir  Donald  Currie  thinks  such  a 
fear  chimerical,  his  opinion  far  outweighs  that  of  mere  outsiders. 
I  would  suggest,  however,  that  in  the  Act  it  should  be  made 
distinct  that  shipowners  should  not  be  made  liable  for  disasters 
caused  by  what  are  errors  of  judgment  on  the  part  of  masters. 
The  law  as  to  whether  error  of  judgment  does  or  does  not  con- 
stitute fault  is  not,  I  think,  in  a  very  clear  state.  I  submit  it 
would  be  wholly  unjust  that  a  shipowner  should  be  responsible 
for  the  mistake  of  a  competent  Board  of  Trade  certificated  master 
acting  to  the  best  of  his  judgment  at  the  time.     If  this  view  be 
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accepted,  then  what  constitutes  "  error  of  judgment "  should 
perhaps  be  expressly  defined  in  the  Act. 

By  the  Act  of  1880  it  will  be  remembered  that  the  com- 
pensation recoverable  was  limited  to  an  amount  equal  to 
three  years'  wages  of  the  injured  man.  By  both  the  Bill  as 
introduced  and  the  Bill  as  amended  there  is  no  limit  to  the 
amount  of  compensation  that  may  be  claimed.  I  have  before 
pointed  out  the  injustice  of  the  existing  limit  in  certain  circum- 
stances and  suggested  amendment,  but  I  confess  that  I  remain 
of  the  opinion  that  there  should  be  some  limit.  I  approve  of  the 
provisions  as  to  notice  in  the  old  Act  being  swept  away,  but  I  do 
not  think  it  expedient  to  make  no  provision  as  to  a  limit  of  time 
within  which,  from  the  date  of  accident,  an  action  should  be 
raised.  In  the  Act  of  1880  such  action  had  to  be  raised  within 
six  months  of  the  date  of  accident  if  injury  only  was  occasioned, 
and  twelve  months  from  the  time  of  death  if  death  resulted  f ix)m 
the  accident. 

In  the  Bill  as  introduced  there  was  no  provision  as  to  jury 
trial  in  the  Scotch  Sheriff  Courts  as  has  all  along  since  the  Act 
of  1880  been  permissible  in  the  English  County  Courts.  Since 
this  method  of  procedure  is  recognised  in  English  County  Courts 
in  actions  of  the  kind,  I  assent  to  the  view  given  effect  to  in 
the  amended  Bill  that  it  is  logically  right  that  there  should  be 
no  distinction  between  the  two  ends  of  the  island  in  this 
matter.  I  remain,  however,  of  the  opinion  that  the  cases  will 
not  be  more  satisfactorily  disposed  of  in  this  way  than  by 
the  Sheriff  sitting  without  a  jury.  In  the  Bill  as  amended 
provision  is  made  for  a  jury  of  seven  to  try  such  cases  in  the 
Sheriff  Court  where  either  party  demands  it,  if  the  amount 
claimed  exceeds  £40,  and  there  are  a  number  of  ancillary  provi- 
sions as  to  this  mode  of  procedure. 

In  England,  by  the  5th  section  of  the  Bill  as  introduced,  any 
action  for  compensation  brought  by  a  workman  against  his 
employer  for  physical  injury  received  in  his  service,  '*  whether 
"  brought  under  this  Act  or  not,"  required  to  be  raised  in  the 
County  Court,  but  if  the  amount  claimed  exceeded  £100,  its 
removal  to  the  High  Court  was  provided  for.  The  6th  section 
of  the  Bill  as  amended  is  practically  the  same  as  the  original  5th 
section,  ¥dth  the  important  exception  that  the  sum  of  £300  is 
substituted  for  £100.  As  to  Scotland,  by  the  amended  Bill,  section 
11,  sub-section  2  (a),  it  is  provided  "  any  action  by  a  workman  or 
"  his  representatives  against  the  workman's  employer  for  injury 
**  caused  to  the  workman  by  reason  of  the  negligence  of  the 
"employer  or  of  any  pei-son   in  the  service  of  the  employer, 
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"  whether  brought  under  this  Act  or  not^  shall  be  brought  in  the 
"  Sheriff  Court"  Do  the  words  in  italics  not  conflict  with  the 
12th  section  of  the  Bill  as  amended,  ''  Nothing  in  this  Act  shall 
"  prejudicially  affect  any  right  or  remedy  to  which  a  workman  is 
"  entitled  independent  of  this  Act "?  If  the  sum  claimed  exceeds 
£800,  the  Court  of  Session  may,  "if  it  deems  it  desirable," 
order  the  retnoval  of  the  cause  to  that  Court.  I  think  the  view 
that  it  is  desirable  to  dispose  of  this  class  of  cases  in  the  County 
and  Sheriff  Courts  (with  the  exception  noted  above)  is  sound, 
and  will  give  general  satisfaction. 

At  the  instance  of  Mr.  Parker  Smith,  a  clause  was  inserted 
in  the  amended  Bill  to  the  effect  (1)  that,  when  damages 
are  received  by  a  workman  from  an  employer  in  respect  of 
negligence,  "the  money  shall  be  paid  on  his  own  receipt"; 
and  (2)  "the  solicitor  or  agent  shall  not  be  entitled  to  receive 
"  from  him  (the  workman)  or  to  claim  a  lien  upon  the 
"amount  recovered  for  any  costs  beyond  the  taxed  costs  of 
"  the  action,  and  such  further  sum,  if  any,  as  the  judge  who  tried 
"the  cause  may  certify  to  have  been  properly  or  necessarily 
"  expended  or  earned."  The  object  of  the  clause  was  avowedly 
to  prevent  the  amount  awarded  being  swallowed  up  or  largely 
diminished  by  solicitors'  claims  for  extrajudicial  costs.  I  agree 
with  the  policy  of  this  clause.  Thus,  in  1887, 1  said,  "  As  matter 
"  of  public  policy  it  seems  to  me  extremely  desirable  that  the 
"  injured  workman  of  his  representatives  should  obtain  the 
"  full  sum  to  which  he  or  they  are  found  entitled  by  a  Court 
"  of  Law." 

Both  in  the  Bill  as  introduced  and  in  the  Bill  as  amended, 
the  master  is  liable  for  injury  caused  by  the  fault  of  all  fellow- 
servants  of  the  injured  man  in  the  scope  of  their  employment, 
and.  contracting  out  is  invalid.  These  two  points  I  propose,  in 
conclusion,  to  advert  to. 

Is  it  desirable  that  the  law  should  be  altered  so  &s  to  make 
masters  responsible  for  injury  occasioned  through  the  negligence 
of  all  f ellow- workmen  ?  It  may  at  once  be  admitted  that  in 
Scotland,  up  to  the  decision  in  the  House  of  Lords  in  the  great 
Bartonshill  case  in  1856,  Scotch  law  was  to  the  effect  contem- 
plated by  the  new  Bill.  English  law  was  to  a  contrary  effect 
The  case  of  Priestly  v.  Fowler,  in  the  year  1837  (3  M.  and  W.  16), 
ruled  the  law  to  be  that  the  servant  could  not  recover  damages 
from  his  master  for  personal  injury  when  this  had  resulted 
through  the  fault  of  a  fellow-servant.  Then,  in  the  still  later  case 
of  Wilson  V.  Merry  &  Cuninghanie,  referred  to  swpra,  it  was 
held  at  common  law  in  the  year  1868  that  the  master  was  not 
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respoosible  for  injury  caused  by  the  negligence  of  a  foreman. 
The  Employers*  Liability  Act  of  1880  took  a  medium  course — it 
made  the  master  responsible  for  the  negligence  of  a  foreman,  but 
not  for  that  of  another  fellow-workman  or,  in  technical  phrase, 
ooUaborateur.  The  new  Bill  contemplates  the  mc^ter's  liability 
for  accidents  caused,  however  caused,  by  reason  of  the  negligence 
of  any  person  in  the  service  of  the  workman's  employer.  In 
Priestly  v.  FowLer,  referred  to  supra,  Lord  Abihger,  in  his 
celebrated  opinion,  made  the  following  pertinent  observation : — 
"In  fact,  to  allow  this  sort  of  action  to  prevail  would  be  an 
"encouragement  to  the  servant  to  omit  that  .diligence  and 
"  caution  which  he  is  in  duty  bound  to  exercise  on  behalf  of  his 
"master  to  protect  him  against  the  misconduct  or  negligence 
"  of  others  who  serve  him,  and  which  diligence  and  caution,  while 
"  they  protect  the  master  are  a  much  better  security  against  any 
"injury  the  servant  may  sustain  by  the  negligence  of  others 
"  engaged  under  the  same  master,  than  any  recourse  against  the 
"  master  for  damages  could  possibly  afford."  The  logic  of  this 
seems  to  me  irresistible.  The  principal  object  of  an  Employers' 
Liability  Act  I  take  to  be  the  protection  and  safety  of  the  work- 
men. If  this  be  so,  what  then  ?  If  Lord  Abinger  is  right — and 
his  statement  surely  commends  itself  to  common  sense — then  to 
encourage  the  theory  of  liability  for  the  negligence  and  fault  of  all 
workmen  is  to  remove  one  of  the -chief  saf guards  for  the  safety 
of  fellow-workmen.  To  pass,  therefore,  a  provision  to  the  effect 
contemplated  by  the  first  section  of  the  new  Bill  seems  to  me  to 
make  the  proposed  Act  defeat  the  supposed  purpose  for  which  it 
was  designed. 

It  has  been  mooted  that  the  terms  of  the  clause  quoted  above 
might  render  the  master  liable  for  the  consequences  of  the 
distinct  delict  of  a  servant.  Thus,  if  a  miner,  in  direct  defiance 
of  the  rules  of  the  pit,  ignited  a  match  for  the  purpose  of 
lighting  his  pipe  and  a  disastrous  explosion  resulted,  would 
the  master  be  responsible  in  damages  to  those  injured  or 
the  representatives  of  those  killed?  Such  a  result  would  be 
obviously  unjust,  and  the  apprehension  is  unfounded,  because 
the  first  sub-section  of  section  1  is  qualified  by  the  statement 
that  the  workman  "  shall  have  the  same  right  to  compensation 
"  and  remedies  against  the  employer  as  if  the  workman  had  not 
"been  a  workman  of  nor  in  the  service  of  the  employer,  nor 
"engaged  in  his  work."  Hence,  as  a  master  is  not  liable  for 
his  coachman's  negligence  in  driving  his  carriage  and  thereby 
injuring  some  one  if  the  coachman  takes  out  the  candage  for  his 
own  pleasure,  while  the  master  would  be  liable  if  the  negligence 
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happened  in  the  coachman's  driving  the  carriage  as  parii  of  his 
ordinary  duty,  in  such  a  case  as  that  referred  to  above  there 
would  be  no  liability.  Still,  it  is  conceivable  that  the  gross 
stupidity  of  an  ordinary  labourer  while  engaged  in  his  avoca- 
tion might  bring  about  a  catastrophe  invohnng  many  lives,  and 
the  result  of  the  new  Act  ¥dll  be  to  make  the  master  respon- 
sible to  all  injured,  and  to  the  representatives  of  all  killed,  for 
such  gross  stupidity.     My  opinion  is  that  this  is  unfair. 

The  question  of  contracting  out  has  been  hotly  contested  in 
the  House  of  Commons*  By  a  majority  of  nineteen  it  was  resolved 
that  contracting  out  should  be  absolutely  prohibited.  It  is  put 
in  this  way  that  a  contraxjt  shall  not  constitute  a  defence  to  an 
action  if  made  "before  the  accrual  of  the  right."  It  seems  to 
me  somewhat  strange  that  I  have  seen  but  slight  reference  in 
the  debates,  or  elsewhere,  to  the  report  of  the  Select  Committee 
of  1886  as  to  this  point.  They  resolved  that  contracting  out 
should  not  be  a  bar  unless  "  on  entering  into  or  making  such 
**  contract  or  agreement  there  were  other  considerations  than  that 
"  of  such  workmen  being  taken  into  or  continued  in  the  employ- 
'*  ment  of  defendant."  That  is  a  view  which  I  think  will  now 
meet  with  general,  though  perhaps  not  universal,  concurrence. 
The  third  resolution  was  in  these  terms :  "  Such  other  considera- 
"  tion  shall  be  (a)  that  the  employer  shall  have  contributed  to  an 
"  insurance  fund  for  the  benefit  of  such  workmen  against  every 
*'  accident  arising  in  such  employment;  (6)  that  it  has  been  certified 
"  by  a  competent  authority  that  his  employer's  contribution  to 
"  such  fund  bears  a  full  proportion  to  the  contributions  of  such 
**  workmen,  and  that  the  benefit  to  be  received  by  such  work- 
"  men  from  such  fund  is  fully  adequate,  having  regard  amongst 
"  other  things  to  the  amounts  recoverable  as  compensation  under 
"  the  Act ;  provided  always  that  if  any  amounts  payable  by  such 
"  society  or  fund  shall  not  be  paid  in  ax^cordance  with  the  rules, 
"the  employer  shall  be  liable  to  make  good  any  deficiency  so 
"  arising."  I  went  very  carefully  into  this  question  in  the  light 
of  the  evidence  taken  before  the  Select  Committee  of  1886  (pp. 
347-388,  Spens  and  Younger  on  the  Law  of  Employers  and 
Employed),  arriving  at  a  conclasion  favourable  to  these  resolu- 
tions. The  liability  of  masters  is  no  doubt  very  seriously  extended 
by  the  proposed  Bill,  but  the  basis  of  compensation  laid  down  in 
the  third  resolution  would  still  be  equally  applicable.  I  confess 
it  seems  to  me  an  extraordinary  interference  with  the  liberty  of 
the  subject  that  when,  for  instance,  as  in  some  of  the  great 
railway  systems,  both  the  employers  and  the  employed  are 
satisfied  that  it  is  best  for  both  that  there  should  be  a  benefit 
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fund  to  which  the  company  and  the  men  should  contribute 
in  certain  proportions  rather  than  have  any  question  arising 
under  an  Employers'  Liability  Act,  the  State  should  step 
in  and  say  that  any  such  contract  shall  be  invalid.  In  the 
case  of  the  London  and  North-Western  Railway  Company, 
it  was  stated  by  Mr.  Findlay,  in  his  evidence  before  the 
1886  Committee,  that  the  company  had  contributed  in  five 
years  (being  the  five  years  following  the  Employers* 
Liability  Act  of  1880)  no  less  than  £77,843.  This  was 
something  like  45  per  cent,  of  the  whole  contributions  of 
the  men.  Mr.  Findlay  further  stated,  "I  should  like  to 
"  say  that,  if  the  Act  were  amended  so  as  to  prevent  the  men 
"from  making  contracts  of  this  kind,  I  believe  it  would  be 
impossible  to  continue  the  society  in  its  present  form,"  and  he 
gave  reasons  for  holding  that  it  would  practically  be  killed  if 
contracting  out  were  prohibited,  and  that  the  company  could  no 
longer  contribute  to  such  an  insurance  fund.  The  employ^ 
themselves  were  almost  unanimous  in  favour  of  the  existing 
arrangements  being  continued.  I  do  not  refer  here  to  other  in- 
dustries beyond  saying  that,  with  regard  to  miners,  in  the  evidence 
led  before  the  1886  Committee,  there  was  a  large  division  of  opinion 
on  the  subject,  some  large  districts  being  in  favour  of  contracting 
out  and  others  being  against  it ;  but,  on  the  basis  of  the  third 
resolution  of  the  Select  Committee,  which  I  have  quoted  above, 
which  insures  that  the  workman  shall  not  lose  his  quid  pro  quo 
for  forfeiting  any  benefits  he  may  have  under  the  Act,  I  submit 
that  it  is  an  unjust  interference  with  the  liberty  of  the  subject 
that  such  contracts  shall  not  be  recognised  by  the  State.  The 
real  reason  which  has  given  so  much  force  to  the  proposed  pro- 
hibition of  contracting  out  is  the  antagonism  of  the  trades- 
unions.  Trades-unions  are  now  recognised  as  a  very  consider- 
able power  in  the  State,  and  the  antagonism  of  trades  unions,  I 
believe  avowedly,  to  the  power  to  contract  out  is  mainly  that 
they  object  to  anything  which  may  form  a  bond  of  union 
between  masters  and  men.  Thus,  Mr.  Harford,  in  evidence 
before  the  Committee  of  1886,  frankly  said,  "  We  think  they 
"  should  be  left  free  to  exercise  their  own  discretion  in  the 
"matter,  and  that  if  any  paternal  care  was  required  of  them 
"  it  had  better  be  exercised  by  the  State  than  by  their  employers, 
"/or  the  reason  that  we  consider  it  places  an  undue  amount  of 
''power  in  the  hands  of  the  employers" 

Since  writing  the  above  as  to  contracting  out,  Mr.  Chamber- 
lain's speech  at  the  third  reading  of  the  Bill  has  been  delivered 
and  Lord  Salisbury  has  received  and  addressed  a  deputation  said 


Google  — 


Digitized  by  VjOOQ 


296  THE  EMPLOYERS'  LIABILITY  BILL.  [Dao. 

to  represent  100,000  working  men  opposed  to  contracting  out 
being  prohibited.  Mr.  Chamberlain  is  strongly  opposed  to  pro- 
hibition, for  reasons  stated  with  his  usual  clearness  and  force ; 
and  Lord  Salisbury  made  it  distinct  that  he  sympathised  with 
and  generally  endorsed  the  views  of  the  deputation  referred  to. 
I  have  therefore  little  doubt  that  the  House  of  Lords  will  not 
pass  the  measure  without  some  provision  being  made,  in  certain 
cases  at  all  events,  as  to  an  exception  to  such  prohibition. 

I  am  aware  that  I  have  not  dealt  with  every  point  in  the  new 
Bill,  but  I  have,  I  hope,  given  a  pretty  fair  view  of  the  proposed 
alterations  on  the  existing  law.  Walter  C.  Spens. 


PROFESSIONAL  RECOLLECTIONS. 

9.— ''Not  Quiltyr 

Every  lawyer  who  has  had  even  a  moderate  amount  of  litigious 
business  must  have  won  cases  which  he  expected  to  lose  and  lost 
cases  which  he  expected  to  win.  And  if  this  holds  good  of  cases 
decided  by  judges,  it  is  still  more  applicable  to  cases  tried  by 
jury.  The  experience  and  observation  of  the  present  writer 
have  led  him  to  think  that,  if  he  had  to  stand  his  trial  on  a 
criminal  charge,  he  would  prefer  to  be  tried  by  a  judge  if  he 
were  innocent,  and  by  a  jury  if  he  were  guilty.  By  this  it  is 
not  meant  to  be  conveyed  as  the  writer's  opinion  that  judges 
never  misjudge  and  that  juries  never  give  good  verdicts.  SUll, 
if  training  is  needful  for  the  judge,  it  is  curious  that  juries  can 
be  expected  to  do  without  it.  The  weighing  of  evidence  is  often 
the  most  difficult  and  delicate  part  of  the  judge's  function,  and 
remains  to  the  end  of  his  career  the  duty  which  puts  his  judicial 
qualities  to  the  severest  strain.  In  earlier  times,  and  under 
very  different  governmental  conditions,  there  may  have  been — 
nay,  there  were — reasons  for  brushing  aside  the  judges  of  the 
Crown  from  answering  the  inquiry  whether  an  accused  was 
innocent  or  guilty.  But  in  these  days,  when  judges  are  under 
no  temptation  to  be  servile,  (for,  though  appointed  by  the  Crown, 
they  are  nominated  by  Ministers  who  possess  the  confidence  of 
the  Parliamentary  representatives  of  the  people,  and  they  hold 
office  for  life),  it  is  surely  a  mistake  to  throw  away  their  skill 
and  prefer  the  untaught  and  unlearned  occupants  of  the  jury-box 
for  a  task  which  always  tries  and  often  transcends  the  oldest 
judges.  Trial  by  jury  is  too  importfimt  a  subject  to  be  dealt 
with  in  a  passing  note  like  this,  and  is  entitled  to  the  fuller 
consideration  of  a  separate  paper;  so,  to  our  "recollection"  which 
suggested  these  observations. 

Many  years  ago  a  client  of  mine  in  a  good  social  position  was 
accused  of  stabbing  a  woman.  My  first  interview  with  him  on 
the  subject  occurred  in  prison,  but  threw  no  light  on  the  main 
question — ^guilty  or  not  guilty.  As  even  those  who  are  guilty 
usually  assert  their  innocence,  the  fact  that  this  accused  omitted 
the  usual  formula  left  on  my  mind  the  impression  that  he 
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perhaps  had  his  own  reasons  for  saying  nothing.  But  he 
wanted  very  much — more  than  usual — to  be  got  off.  He  got 
off. 

The  accusation  was  that,  in  the  bedroom  occupied  by  him  in 
a  hotel  where  he  was  staying  for  a  night,  he  had  stabbed  a  womd.n 
of  the  town  in  the  face  with  a  knife.  She  stated  that  in  passing 
the  hotel  door  she  was  accosted  by  the  accused  and  invited  to 
spend  the  night  with  him,  and  that  he  directed  her  to  his  room ; 
that  she  mSie  her  way  to  it  and  he  followed  her;  that  an 
altercation  arose  about  money,  and  that  he  got  angry  and  stabbed 
her  in  the  face  with  his  pocket  knife.  The  story  of  the  accused 
was  that  he  was  smoking  at  the  hotel  door  before  turning  in  for 
the  night  when  the  woman  was  passing  and  importuned  him ; 
that  he  told  her  to  go  off,  but  she  would  not,  and  tnat  to  get  quit 
of  her  he  went  in  and  walked  straight  to  his  room ;  that,  as  he 
was  closing  the  door,  he  felt  it  pressed  open  and  the  woman 
pushed  in  and  shut  the  door ;  that  she  then  demanded  money 
either  to  go  or  stay,  and  that  he  ordered  her  out,  and  when  she 
would  not  go  he  took  her  by  the  shoulders  to  put  her  out,  and 
as  she  resisted  and  struggled  he  used  some  force,  and  she  fell  on 
her  face  on  the  fender  and  caused  the  injury  which  she  ascribed 
to  his  knife. 

Both  stories  contained  improbabilities,  and  it  was  not  easy  to 
believe  either.  The  woman's  story  suggested  an  inadequate 
motive  for  so  serious  an  attack  as  she  alleged,  and  the  cir- 
cumstances were  likely  to  make  the  man  abstain  from  violence 
that  would  lead  to  noise  and  disclosure.  The  man's  story  was 
incredible,  for,  in  the  circumstances  alleged  by  him,  most  other 
men  would  have  rung  for  the  waiter  to  eject  the  intruder.  The 
appearance  of  the  wound  did  not,  in  the  opinion  of  the  medical 
witnesses  for  the  Crown,  confirm  the  fender  theory,  and  there 
was  no  medical  witness  called  for  the  defence. 

At  the  trial  a  waiter  in  the  hotel  swore  that  he  had  caught  a 
glimpse  of  the  woman  going  up  the  stair  as  he  was  carrying 
refreshments  to  another  visitor  two  or  three  minutes  before  the 
scream  came  from  the  bedroom.  He  was  quite  positive  about 
the  time  that  elapsed.  The  woman  had  sworn  that  she  had  been 
ten  to  fifteen  minutes  in  the  bedroom  before  she  was  stabbed.  In 
the  address  to  the  jury  on  behalf  of  the  accused  this  discrepancy 
was  pointed  out  and  made  the  ground  of  an  attack  on  the  woman  s 
credibility,  and  the  jury  disbelieved  her  and  found  the  accused 
"  not  guilty." 

It  was  suggested  that  the  waiter  had  been  paid  for  winking 
at  the  irregularity  of  taking  a  woman  into  the  hotel,  and  dare 
not  admit  that  he  had  allowed  ten  to  fifteen  minutes  to  elapse 
without  informing  his  master  that  she  was  upstairs,  or  teking 
steps  to  have  her  turned  out.  That  was  the  turning  point  of  the 
case,  and  it  will  never  be  known  whether  the  waiter  told  the 
truth,  or  lied  to  save  his  situation.  Moreover,  was  the  woman's 
whole  story  false,  even  if  her  estimate  of  the  time  spent  in  the 
room  was  wrong?    These  questions  would  have  bothered  the 
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judge,  but  fortunately  for  the  accused  they  were  questions  for 
the  jury. 

The  man  who  wants  to  know  the  value  of  jury  verdicts  would 
need  to  sit  on  a  few  juries  and  observe  for  himself  the  measure 
of  capacity  for  judging  shown  by  the  discussions  in  the  retiring 
room.  Out  of  the  fifteen  who  heard  a  case  he  might  discover 
that  only  one  or  two  had  noticed  the  importance  of  the  point  on 
which  the  verdict  was  ultimately  given  unanimously.  A  clear 
and  strong-headed  foreman  may  do  more  to  guide  the  other 
fourteen  than  the  judge's  charge  had  done,  but  a  strong  and 
wrong-headed  juryman  may  do  more  harm  than  the  rest  are 
able  to  withstand  in  the  form  of  a  verdict.  Reader,  in  token  of 
my  respect  for  you  and  this  bulwark  of  our  liberties,  God  forbid 
you  should  ever  be  tried  on  a  criminal  charge  before  a  jury ! 


%iitxixtnxt. 


A  Handbook  of  Husband  and  Wife  aocx)rding  to  the  Law 
OP  Scotland.  By  Frederick  Parker  Walton,  B.A.  Oxon., 
LL.B.  Edin.,  Advocate,  author  of  "Marriages,  Regular  and 
Irregular."  Edinburgh :  William  Green  <fe  Sons.  1893. 
(208.  net.) 
In  the  early  part  of  the  present  year  there  was  published  a 
little  volume,  "Marriages,  Regular  and  Irregular,  by  an  Advocate." 
In  its  preface  the  author  stated  that  it  was  not  intended  for  the 
practitioner,  but  for  laymen  and  persons  about  to  marry — a 
large  and  deserving  class,  as  he  naively  put  it.  Written  in  a 
simple  yet  forcible  style,  the  hearty  welcome  given  to  it  on 
this  as  well  as  on  the  other  side  of  the  Border  testified  to  the 
interesting  and  instructive  nature  of  its  contents.  It  is  satis- 
factory that  the  author  has  disclosed  himself,  and  given  to  the 
profession  the  volume  now  before  us,  which  we  have  had  great 
pleasure  in  perusing.  By  common  consent  the  law  of  Husband 
and  Wife  is  properly  regarded  as  the  happy  hunting  ground 
of  that  eminent  jurist,  the  late  Lord  Fraser.  From  the  first 
publication  of  his  "  Personal  and  Domestic  Relations,"  nearly 
half-a-century  ago,  till  the  last  edition  in  1876  of  his  standard 
treatise  on  Husband  and  Wife,  he  was  the  authority  on  the 
subject,  and  will  remain  so.  The  very  comprehensiveness  of 
this  learned  work,  however,  not  to  speak  of  the  statutory 
changes  on  the  law,  and  the  great  number  of  cases  which  have 
been  decided  since  it  appeared,  leave  ample  room  for  a  "  Hand- 
"  book  of  the  law."  To  supply  this  want  has  been  Mr.  Walton's 
object,  and  he  has  admirably  succeeded  in  doing  so.  We 
cannot  speak  too  highly  of  either  the  clearness  and  conciseness 
with  which  he  states  the  law,  or  the  careful  arrangement  of  his 
book,  and  the  labour  bestowed  on  its  preparation.  A  glance  at 
the  table  of  contents  and  list  of  cases  cited  should  satisfy  anyone 
on  the  latter  head,  and  we  are  confident  that  an  examination  of 
the  text  will  leave  no  room  for  impugning  its  accuracy.  We 
highly  approve  of  the  method  adopted  of  stating  a  case,  as  an 
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illustration,  by  using  the  rubric,  which  readily  conveys  to  the 
professional  mind  the  point  in  question.  Altogether,  we  are 
satisfied  that  Mr.  Walton's  Handbook  will  be  looked  upon  by  the 
profession  as  a  valuable  contribution  on  a  branch  of  the  law 
which,  in  its  far-reaching  effects,  is  the  basis  of  all  social  life, 
and  we  predict  for  it  a  wide  circulation.  The  publisher's 
department  leaves  nothing  to  be  desired. 


Thb  Law  of  Scotland  in  relation  to  the  Presumption  op  Life 
OF  Absent  Persons.  By  J.  H.  Stevenson,  M.A.,  Advocate. 
Edinburgh  :  William  Green  &  Sons.     1893.     (6s.) 

As  stated  in  the  preface  of  this  little  volume,  the  law  of  the 
presumption  of  life  of  absent  persons  has  of  late  years  increased 
both  in  importance  and  complexity.  Within  little  more  than 
the  last  decade  two  Acts  of  Parliament — the  one  repealing  and 
supplanting  the  other — have  been  passed,  the  provisions  of 
which  materially  supplement,  if  they  do  not  to  a  great  extent 
abrogate,  the  common  law  of  the  country.  After  being  ten 
years  in  existence,  the  Act  of  1881,  which  was  the  first  of  these 
measures,  was  found  in  practice  to  be  less  comprehensive  in  its 
provisions  than  its  framers  probably  meant  it  to  be.  Among 
other  blemishes  it  may  be  mentioned  that  it  did  not  apply  to 
persons  who  had  never  been  in  Scotland ;  that  it  was  of  no  use 
in  the  case  of ^a  fiar  desirous  of  freeing  his  estate  of  the  burden 
of  a  liferent ;  and  that  no  succession  which  opened  to  an  absent 
person  after  the  date  on  which  by  the  Act  he  was  held  to  have 
died  was  affected  by  its  provisions.  These  and  other  defects 
led  to  its  total  repeal  by  the  Presumption  of  Life  (Scotland) 
Act,  1891,  which  de  novo  enacted  modifications  on  the  common 
law,  and  at  the  same  time  remedied  the  flaws  to  which  we 
have  alluded.  A  careful  digest  of  a  branch  of  the  law  which 
presents  so  many  points  of  interest  and  importance  cannot 
therefore  fail  to  be  of  use  to  the  profession.  Such  a  work,  we 
are  pleased  to  say,  is  the  one  which  we  are  now  noticing.  It 
contains  not  only  a  careful  analysis  of  the  Act  of  1891,  but  a 
terse  summary  of  the  common  law,  with  chaptei*s  on  the 
evidence  admissible  to  overcome  the  presumption  of  life,  on 
cases  in  which  the  presumption  of  life  was  and  was  not  elided, 
and  on  common  law  and  statute  law  procedure.  There  are 
besides  appendices  of  useful  forms  of  petitions  under  the  Act 
of  1891,  and  clear  statements  of  foreign  laws  of  the  presumption 
of  life.  The  object  which  the  author  had  in  view  has  been  suc- 
cessfully accomplished,  and  we  commend  the  book,  with  every 
confidence,  both  as  regards  its  accuracy  and  usefulness. 


dPbituaru. 


\^  At  Johnstone,  on  16th  November,  Mr.  John  Holmes,  of  the 

p^.  firm  of  Messrs.  Holmes,  Mactavish,  &  Fullerton,  writera,  Johnstone 

^  and  Glasgow.     Although  Mr.  Holmes  had  attained  tlic  ripe  age 
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of  eighty-eight  years,  his  death  was  not  expected  so  suddenly,  as 
he  had  been  in  his  usual,  although  somewhat  infirm,  health.  Mr. 
Holmes  had  a  wide  connection,  and  had  business  relations  with 
most  of  the  leading  families  of  Renfrewshire.  His  agency  for  the 
Union  Bank  of  Scotland  extended  back  to  the  year  1839,  and  at 
his  death  he  was  understood  to  have  been  the  oldest  official  con- 
nected with  the  bank. 

At  Largs,  on  18th  November,  Mr.  James  Patrick,  of  the  firm 
of  Patrick  &  Wood,  from  the  efiects  of  a  gun  accident  the  pre- 
vious afternoon.  Mr.  Patrick  was  a  native  of  Dairy.  He  was 
admitted  as  a  procurator  in  I860,  in  which  year  he  went  to 
Largs,  being  appointed  procurator-fiscal  of  the  Justice  of  Peace 
Court  for  the  Lai*gs  district  of  Ayrshire  in  succession  to  Mr. 
Mercer.  In  1882  Mr.  Patrick  opened  a  branch  in  Glasgow, 
and  in  1885  he  assumed  Mr.  Wood  as  partner.  Mr.  Patrick  was 
some  years  over  fifty,  and  leaves  a  widow,  but  no  family. 

At  Kim,  on  21st  November,  Mr.  Thomas  Anderson,  writer, 
senior  partner  of  the  finn  of  M*Grigor,  Donald,  &  Co.,  writers. 
Glasgow.  Mr.  Anderson  had  been  in  failing  health  for  the  past 
three  years,  and  resided  for  the  most  part  at  the  coast,  only 
coming  up  to  town  on  rare  occasions.  Latterly  he  had  an  attack 
of  congestion  of  the  lungs,  which  terminated  fatally.  Mr.  Ander- 
son, who  was  in  his  sixty-sixth  year,  was  a  native  of  Irvine. 
He  came  to  Glasgow  while  still  in  his  teens,  and  entered  the 
office  of  Messrs.  M'Grigor,  Stevenson,  and  Fleming  as  an  appren- 
tice, so  that  he  had  been  connected  with  the  firm  for  nearly 
half  a  century.  He  was  cashier  for  a  good  many  years,  and 
was  assumed  a  partner  in  1861.  The  deceased  gentleman  never 
took  any  share  m  the  practice  of  the  Courts,  but  had  charge  of 
the  financial  department  of  the  firm.  A  member  of  the  United 
Presbyterian  Church,  Mr.  Anderson  was  for  many  years  treasurer 
of  Benfield  Street  church.  He  also  interested  himself  in  a  number 
of  public  movements,  and  was  for  a  long  time  one  of  the  directors 
of  the  Royal  Lunatic  Asylum.  He  became  the  principal  of 
M'Grigor,  Donald,  &  Co.'s  firm  on  the  death  of  Dr.  A.  B. 
M'Grigor,  three  years  ago.  He  leaves  a  widow  and  family  of 
two  sons  and  two  daughters. 

At  EJdinburgh,  on  24th  November,  Mr.  David  Johnston  Mac- 
Brair,  S.S.C.,  at  the  age  of  eighty-seven  years.  Mr.  MacBrair, 
who  had  long  retired  from  the  practice  of  his  profession,  was 
the  oldest  Solicitor  to  the  Supreme  Courts  in  Scotland,  having 
been  admitted  in  1833.  He  was  chief  clerk  in  Chancery  up  to 
the  time  of  his  death.     He  is  survived  by  an  only  son. 


JJoUs  from  (gbinbnrgfe. 


Parliament  House,  30th  I^ovember,  1893. 
During  the  month  the  chief  interest  of  Faculty  men  has  centred 
in  the  election  of  a  successor  to  Professor  (Joudy.     Mr.  Qoudy,  it 
seems,  hesitated  to  place  his  resignation  in  the  hands  of  the 
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authorities  until  definite  financial  arrangements  were  made  in 
his  behalf  at  Oxford.  These  arrangements  culmiaated  in  the 
promise  of  the  first  vacant  Fellowship  of  Exeter.  The  professor 
being  thus  set  free,  the  way  was  cleared  for  the  rush  of  can- 
didates for  the  chair.  In  the  order  of  seniority  they  were 
Messrs.  N.  J.  D.  Kennedy  (1877),  known  as  an  omnivorous  reader, 
a  scholar,  and  a  combative  pleader;  J.  Rutherford  Clark  (1882), 
the  author  of  some  Latin  hexameters  which  won  him  fame  at 
Fettes  when  he  was  one  of  the  leading  pupils  of  that  great 
school;  Philip  Wood  (1884);  Galbraith  Millar  (1885),  a  learned 
gentleman  who  practised  as  a  solicitor  in  Glasgow  for  several 
years,  and  whose  title  on  the  score  of  erudition  to  the  several 
chairs  for  which  he  has  competed  is  generally  recognised ;  F.  P. 
Walton  (1886),  a  young  English  member  of  the  Faculty,  the 
author  of  a  recent  handbook  on  the  matrimonial  relations,  which 
has  had  a  pleasant  reception  from  his  brethren;  and  James 
Mackintosh  (1886),  who  has  acted  as  assistant  to  the  Civil  Law 
professor  for  five  years,  and  has  in  the  course  of  that  period 
written  a  treatise  on  the  Roman  Law  of  Sale. 

The  qualifications  of  these  gentlemen  being  admittedly  of  a 
high  order,  the  interests  of  the  chair — ^which  attained  a  European 
repute  during  the  incumbency  of  Professor  Muirhead — would 
have  been  quite  safe  in  the  hands  of  any  one  of  them.  The 
difficulty  of  selection  was  therefore  acknowledged  to  be  very 
great,  and  it  took  the  Faculty  one  hour  and  a  half  to  go  through 
a  stupefying  process  of  ascertaining  the  number  of  votes  cast  for 
each  of  the  candidates.  The  Court  rose  for  the  occasion  at  two 
o'clock  on  Friday,  the  24th,  and  at  the  close  of  an  arduous  and 
peripatetic  afternoon  it  was  found  that  the  list  was  topped  by 
Messrs.  Mackintosh  and  Kennedy.  This  is  the  result  which  w&s 
foreseen.  "  Both  men  are  Highlanders  and  infernally  learned." 
The  University  Curators,  with  whom  the  appointment  lies,  have 
a  tough  piece  of  work  cut  out  for  them  in  adjudicating  upon 
their  respective  merits. 

The  Courts  are  not  busy.  It  was  predicted  in  the  vacation 
they  would  be  very  busy  indeed.  "  Vain  are  the  hopes  the  sons 
"  of  men,"  &c.  A  great  mass  of  litigation  has  happily  (?)  been 
settled  out  of  (Dourt,  and  comparatively  few  causes  of  substance 
are  left  to  occupy  the  time  of  some  ten  score  of  men. 

Part  of  the  thinking  of  the  idle  has  been  worthily  devoted  to 
a  scheme  for  investing  our  procedure  with  greater  dignity.  The 
scheme  took  root  in  the  brains  of  some  western  wits  upon  reading 
the  account  in  a  Yankee  magazine  of  the  Speaker's  procession  to 
the  (Commons'  chamber  by  Mr.  Tay  Pay  O'Ojnnor,  and  the 
proposal  certainly  does  give  its  author  some  little  claim  to  the 
vacant  Ck)urt  Mastership  of  Ceremonies.  A  great  many  sticklers 
for  ceremonial  still  linger  in  a  body  so  hopelessly  Tory  as  the 
Faculty  of  Advocates,  and  it  has  been  a  standing  grievance  to 
them  for  at  least  half  a  century  that  the  (]!ourt  at  its  daily 
sitting  seems  to  come  from  nowhere.    You  are  in  the  Division 
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of  a  morning  when  an  electric  bell  (I  wonder  how  Brarfield  and 
Hermand  and  Eskgrpve  would  have  regarded  aji  electric  bell  1) 
begins  to  tinkle  in  the  hall  and  in  the  robing-room ;  and  sud- 
denly you  see  bursting  in  from  a  door  at  the  back  of  the  bench 
a  black  figure  with  a  yellow  mace  and  a  white  choker,  followed 
by  three  austere  personages,  who  proceed  to  take  their  seats 
before  the  upstanding  bar,  and  have  barely  done  so  when  a 
fourth  austere  personage  appears  at  another  door,  which  the 
parsimony  of  his  country  makes  him  open  for  himself.  Or,  in 
the  long  lobby  between  the  two  Divisions,  you  are  suddenly 
startled  by  an  official  who,  apprehensiviB  lest  you  should  cross 
the  path  of  the  judges,  raises  his  fist  as  if  to  strike  you  down. 
Or  mayhap,  while  you  arm  some  inferior  being  down  that 
sequestered  alley,  I  mean  the  long  corridor,  you  see  one  august 
figure  after  another  flit  right  before  your  eyes  and  across 
your  path,  and  if  you  are  smart  you  may  catch  a  glimpse 
of  the  procession,  somewhat  attenuated,  as  it  crosses  the  way  to 
the  Solicitors'  Hall.  Now,  it  is  felt  by  the  wits  aforesaid  that 
the  injury  thus  done  to  the  proprieties  ought  to  be  abated, 
and  in  this  wise.  There  ought  to  be  prayers  at  ten  o'clock 
each  morning  in  the  judges'  room,  the  junior  bar  being  told  off 
in  a  just  rotation  to  officiate.  A  procession  should  then  be 
formed  in  pairs,  headed  by  the  macers  and  tailed  by  those  of  the 
bar  who  are  early  risers,  which  procession,  wending  its  way  into 
the  hall  by  the  door  under  the  old  Faculty  bell,  would  steer  for 
the  long  corridor  between  the  Divisions  and  drop  the  Outer 
House  judges  on  the  way.  The  project  thus  hatched  may  never 
be  realised,  but  it  has  the  merit  of  novelty.  There  is  no  reason 
why  such  a  procession  should  not  be  as  dignified  as  the  Speaker's 
procession,  the  quaint  austereness  of  whidi  Tay  Pay  says  makes 
the  blood  tingle. 

You  would  see  that  old  Dundonnachie,  the  unhappy  type  of 
an  unfortunate  class,  has  at  last  had  a  surcease  put  to  his 
sorrows.  He  has  been  engaged  in  litigation  of  a  kind  for  thirty 
years.  It  ruined  and  soured  him,  and  reduced  what  was  a  head 
of  some  grasp  to  the  brain  of  a  querulous  old  man,  who  thought 
the  world  was  arrayed  against  him.  Perhaps  the  world  was  so, 
for  it  has  a  cold  pity  at  the  best  for  the  unfortunate,  the 
unsuccessful,  and  the  importunate,  and  Robertson  was  all  three. 
To  say  that  he  broke  the  propriety  of  Courts  is  to  put  it  very 
mildly.  He  pitched  a  ball  of  paper  at  one  judge ;  he  assaulted 
the  old  President  at  the  foot  of  the  Mound ;  and  some  six  years 
ago  he  put  the  Circuit  judges  at  Glasgow  in  terror  of  an 
outburst  of  a  more  violent  kind — so  that  they  ordered  him  to  be 
watched.  These  things  he  did  with  the  avowed  object  of  attract- 
ing public  attention  and  enlisting  sympathy.  In  these  aims  he 
faued  egregiously,  and  Dundonnachie,  whose  doings  a  quarter 
of  a  century  ago  in  connection  with  Dunkeld  bridge  and  its 
tolls,  were  chronicled  by  the  daily  papers  as  those  of  a  hero, 
ended  his  days  in  poverty  and  squalor. 

And  it  is  remarkable  that  none  of  his  kind  survive.     Twenty 
years  ago  there  were  hajf-a-dozen  noted  Peebleses  haunting  the 
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Comia.  Robertson's  burly  figure  was  daily  about  the  Parliament 
Housa  Then  came  Betsy  Mustard,  the  only  person  who  ever 
ruffled  the  imperturbable  Nevay.  When  he,  ner  own  counsel 
in  a  claim  against  the  Royal  Bank,  w&s  examining  lier  before 
Lord  Curriehill,  putting  her  hands  to  her  back  after  the  fashion 
of  children,  she  exclaimed — 

"Nevay,  nevay,  nick-nack, 
Which  hand  will  ye  tak'f 
It  was  a  ludicrous  scene.  Judge  and  spectators  fairly  roared, 
and  poor  Nevay,  the  gentle  and  superfine,  with  his  little  cougl> 
and  mincing  ways,  did  not  venture  to  put  it  aside,  as  he  thrust 
away  from  him  the  aid  of  a  celebrated  senior.  The  learned 
leader  handed  him  a  note  relevant  to  the  case  in  hand.  Nevay 
graciously  received  it,  held  it  up  between  him  and  the  Court, 
then,  teaiing  it  through  the  middle,  observed  "  Mi  luds,  as  I  was 
"  remarking  when  thus  interrupted." 

The  "  Highland  Stirk,"  too,  is  but  a  memory — the  stout,  rosy 
man,  with  the  red  beard  and  the  tartan  plaid,  who  daily  visited 
the  precincts,  year  in  year  out,  until  the  Court  would  no  more 
of  him.  Lesser  celebrities,  like  the  Shandwick  claimant,  we 
still  see  something  of;  but  the  redoubtable  warriors  of  old  of 
whom  Dundonnachie  was  the  type  have  no  representatives. 

Amongst  the  many  important  licensing  questions  that  have 
lately  occurred,  that  which  has  just  been  raised  at  Aberdeen 
by  a  lawyer  magistrate.  Bailie  Scott,  is  certainly  not  the  least 
interesting.  The  point  is  whether  a  judge  who  is  committed  to 
teetotalism,  and  is  thus  precluded  from  judging  of  licensing 
business  on  its  merits,  can  be  said  to  act  judicially  when  he 
simply  says  "no"  to  every  application  that  may  come  before 
him.  The  facts  are  these :  A  hotel-keeper  applied  for  a  special 
permit  to  supply  refreshments  to  a  marriage  party  after  eleven, 
the  wedding  having  been  celebrated  on  his  premises.  Bailie 
Meams,  the  senior  magistrate,  granted  the  application,  but 
fiailie  M'Kenzie,  the  second  magistrate,  a  prominent  teetotaller, 
refused  it,  and  Bailie  Scott,  third  magistrate,  signed  the  special 
license  as  "  acting  second  magistrate."  The  hotel-keeper  did  not 
act  on  the  permission,  and  the  marriage  festivities  were  con- 
ducted elsewhere.  Bailie  Scott  signed  the  petition  on  the 
ground  that  Bailie  M'Eenzie  had  declined  to  act  judicially  in 
such  matters,  and  that  consequently  on  special  licence  questions 
he  (Bailie  Scott)  was  virtually  acting  second  magistrate.  He  based 
his  legal  contention  on  the  6th  clause  of  the  1862  Act  relating  to 
the  regulation  of  public-houses  in  Scotland.  It  is  therein  provided 
that  the  chief  magistrate  (who,  in  the  case  of  Aberdeen,  is  the 
Lord  Provost)  or,  failing  him,  the  two  senior  acting  magistrates, 
may  grant  permission  to  keep  open  house  in  an  inn  or  hotel  or 
public-house  for  any  public  or  special  occasion  of  a  legitimate 
and  proper  character  provided  the  premises  possess  the  necessary 
accommodation,  and  the  magistrates  specified  think  fit  to  grant 
such  special  permission.  Bailie  Scott  contends  that  his  colleague 
has  refused  to  address  his  mind  judicially  to  applications  for 
Cl 
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special  licences  of  this  kind,  which  are  clearly  contemplated  by 
the  statute,  and  that  therefore  he  has  practically  declined  to  act 
On  the  other  hand,  Bailie  M'Eenzie  claims  that  he  is  just  as 
much  entitled  to  refuse  to  sign  a  special  licence  as  he  is  justified 
in  declining  to  vote  for  an  ordinary  licence  certificate ;  and  in 
the  one  case  so  in  the  other,  where  there  is  an  equality  of  votes, 
the  application  falls  to  the  ground,  and  there  is  an  end  to  the 
matter.  He  states  that  all  along  he  has  openly  declared  that  he 
will  consider  every  application  on  its  merits,  and  that  is  still  his 
view  on  the  subject. 

If  Bailie  M'Kenzie  has  applied  his  mind  to  the  merits  of  the 
application,  I  apprehend  his  judicial  attitude  cannot  be  impugned. 
On  the  other  hand,  it  is  ^flicult  to  believe  that  any  teetotal 
magistrate  enters  the  licensing  Court  with  any  other  idea 
than  to  refuse  any  and  every  application.  Does  this  make  his 
position  diflferent  from  that  of  the  anti-vaccinating  justice  who 
refuses  to  convict,  not  because  he  has  addressed  his  mind  to  the 
facts  of  the  case,  but  because  his  conscience,  whatever  that  may 
mean,  won't  allow  him  to  carry  out  the  law  ? 

The  ways  of  bailies  are  notoriously  peculiar,  but  a  story  I 
heard  the  other  evening  from  a  town  clerk,  who  himself  figures 
as  one  of  the  characters,  crowns  anything  of  the  kind  that  I 
have  hitherto  heard.  A  workman  was  summoned  before  a 
Border  bailie  for  wife-beating,  and  upon  his  being  arraigned  the 
bailie  addressed  the  clerk  and  said  it  seemed  a  very  bad  case, 
the  wife's  face  being  black  and  blue.  "Yes,"  said  the  clerk, 
"and  it's  not  the  first  time.  Your  honour  must  make  an 
"  example  of  him  by  sending  him  to  the  Sheriff  or  giving  him 
"  sixty  days."  "  Lave  him  to  me,  clerk,  lave  him  to  me !  I'll 
"gar  the  devil  sweat."  Then  turning  to  the  culprit:  "Jims 
"  (with  a  lisp  and  pause).  Jeems  !  ya  see  that  woman  ?  Yer  a 
"  blackgaird,  Jims.  Are  ye  no  ashamed  o*  yersel'?  She  canna 
"  see  the  licht  o'  day !  Her  e'e's  bunged  up !  Ye're  a  bad  man, 
"Jims,  an'  I  maun  be  hard  on  ye.  (Pause.)  Seeven  an'  sax- 
"  pence  or  three  days,  an'  awa  ye  gae  to  Tam  Scott's  mare's 
"  collar."  The  clerk  was  dumbfounoered,  and  called  out  to  the 
policeman  to  stop  him.  "  What  does  this  mean,  bailie  ?"  *'  It's 
"  a'  richt,  clerk ;  he's  ma  foreman,  an*  we're  owre  thrang  to 
"  want  him.     Here's  the  three  half-crowns !" 


"^otzB  from  ^0n&0n. 

The  Temple,  30th  November,  1893. 
There  is  so  little  to  do  for  lawyers — those  of  the  bar,  that  is — 
nowadays,  according  to  universal  opinion,  which  it  would  be  i*ank 
heresy  to  deny,  that  anxious  eyes  are  turned  in  every  direction 
whence  it  is  hoped  work  may  come.  The  man  speciaJly  desired 
in  the  profession,  and  who  would  win  its  utmost  gratitude,  would 
be  he  who  should  "  set  its  poor  on  work,"  and  enable  two  lawyers 
to  live  where  only  one  can  now  find  subsistence.     He  might 
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transgress  in  doing  so  an  axiom  of  political  economy  which 
treats  contemptuously  the  non-productive  labourer;  but,  never- 
theless, many  would  rise  up  to  call  him  blessed.  Supposing  him 
capable  of  avoiding  this  economical  mistake,  and  not  only  setting 
up  relief  works  for  his  distressed  prot^g^s,  but  actually  conferring 
a  benefit  upon  a  not  inconsiderable  class  of  persons  commonly 
known  as  the  general  public,  then  his  claims  to  a  high  place 
upon  the  roll  of  philanthropists  would  admit  of  no  dispute. 
Several  examples  of  each  class  of  efforts  which  are  possible  for 
this  end  may  be  mentioned.  Of  the  less  completely  admirable 
kind,  and  yet  not  to  be  regarded,  from  the  ranks  of  the  pro- 
fession at  least,  without  interest  and  sympathy,  is  the  Employers* 
Liability  Bill  now  before  Parliament,  and  which,  we  need  hardly 
say,  is  in  the  hands  of  a  very  distinguished  lawyer.  In  this 
matter  Mr.  Asquith  and  his  professional  friends  in  the  House  are 
doing  their  best  not  to  disappoint  their  brethern  at  the  Courts, 
who  have  always  been  accustomed  to  rely  upon  an  Employers' 
Liability  Act,  or  a  Bills  of  Sale  Act,  or  a  l^nkruptcy  Act  for 
giving  a  needful  fillip  to  litigation.  It  is  not  in  Reynolds* 
Newspaper  but  in  the  Law  Times  that  we  are  told  the  lawyers 
are  making  a  great  hash  of  the  Employers*  Liability  Bill;  that 
every  day  brings  fresh  evidence  of  the  unfitness  of  the  political 
lawyers  to  make  laws;  and  that,  quoting  another  eminent  lawyer, 
Mr.  Matthews,  the  late  Home  Secretary,  the  Bill  will  result  in  a 
vast  amount  of  litigation,  with  bitter  disappointment  to  both 
sides.  This,  on  the  part  of  the  learned  editor,  is,  of  course,  an 
aberration  into  the  unorthodoxy  of  the  doctrine  of  public  benefit, 
at  which  all  lawyers  not  editors  may  be  expected  to  look  askance 
and  very  suspiciously.  Strangely  enough,  however,  it  happens 
that  this  maleficent  influence  of  lawyers  upon  legislation  has 
been  proclaimed  recently  with  much  emphasis,  and  in  general 
terms,  apart  from  any  specific  measure,  in  a  somewhat  famous 
assembly  of  barristers  and  students  known  as  the  Hardwicke 
Society,  which  meets  weekly  within  the  precincts  of  the  Temple 
for  the  purpose  of  discussing  legal,  political,  and  social  subjects, 
and  of  advising  governments  what  to  do  in  general.  In  passing, 
I  may  remark  that  the  young  buds  and  blossoms  of  what  would 
have  been  in  time  the  fiower  of  the  Scottish  and  Irish  bars,  had 
they  remained  upon  their  native  soil,  are  very  flourishing  at  the 
Hardwicke,  and  the  tongues  of  Glasgow  and  Dublin  are  specially 
well  represented  there.  Moreover,  as  might  be  expected,  they 
mostly  belong  to  the  radical  and  reforming,  if  not  revolutionary, 
section,  which  has  not  that  reverence  for  such  duly  constituted 
authorities  as  the  Inns  of  Court,  and  which  is  more  natural  to 
the  less  fervid  English  character.  It  is  not  surprising,  therefore, 
that  the  attack  upon  lawyers  should  have  come  from  this 
quarter,  when,  at  a  meeting  of  the  society  a  week  or  two  ago, 
Mr.  Crump,  Q.C.,  the  editor  of  the  Law  Times,  introduced  as  the 
subject  of  debate  the  thesis  that  "it  is  desirable  that  the  bar  should 
**  be  better  organised  for  expression  of  its  wishes  and  the  protec- 
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"  tion  of  its  interests."  It  was  a  Glasgow  man  who  at  the  outset 
objected  to  the  wording  of  the  motion  as  selfish,  one  entirely  for 
the  interests  of  the  bar,  and  not,  as  it  ought  to  be,  in  the  interests 
of  the  public,  which  were  to  be  consulted  only  by  bringing  the 
bar  more  into  touch  with  the  public.  At  present,  he  contended, 
there  was  a  strong  objection  to  lawyers ;  common-sense  was 
what  the  public  wanted,  and  not  too  much  law.  But  it  was  a 
Dublin  man  and  a  well-known  member  of  the  Irish  Nationalist 
party  who  tried  our  nerves  the  most  when  he  lifted  the  veil 
which. hides  the  legislative  processes  of  the  House  of  Commons 
from  the  outside  uninitiated.  Mr.  Crump  had  pointed  out,  as 
one  of  the  advantages  to  be  gained  by  organising  the  Imr  into  a 
Bar  Association  upon  the  .Aonerican  model,  that  various  com- 
mittees of  that  body  might  sit  for  the  purpose  of  considering 
matters  of  interest  to  the  profession,  and  one  of  them  would 
have  under  its  care  all  legislative  projects  from  time  to  time 
before  Parliament,  just  as  the  Incorporated  Law  Society  keeps 
constant  ward  and  watch  by  day  and  night  over  such  foes  to  its 
peace  as  the  Land  Transfer  Bill  and  other  insidious  attempts  of 
an  outrageous  officialism  (as  to  which  see  its  literature  passim). 
Our  Irish  member  regarded  all  this  as  a  mistake,  and  knew  that 
the  House  of  Commons  would  pay  no  attention  to  the  opinions 
of  the  Bar  Association  any  more  than  it  did  to  the  opinions  of 
the  Law  Society.  I  may  remark  as  to  this,  however,  that  the 
Law  Society  is  of  a  different  opinion,  and  is  at  the  present  time 
flattering  itself  that  it  has  given  the  coup  de  grdce  to  the  Land 
Transfer  Bill  by  its  efforts  to  enlighten  legislators  thereon. 
Then  this  enfant  terrible  (for  he  happened  to  be  speaking  for 
the  very  first  time  at  that  meeting)  went  on  to  say  that  his 
experience  of  lawyers  in  the  House  of  Commons  was  that  they 
are  the  worst  legislators  in  it.  They  have  no  time  to  study  the 
Bills,  and  they  are  out  of  touch  with  the  people  by  reason  of 
their  calling  and  do  not  know  their  wants ;  they  seldom  spoke 
on  Bills  passing  through  the  House,  and  when  they  did,  their 
views  were  crude,  ill-digested,  and  insufficient;  and  the  House 
thought  more  of  the  opinion  of  such  men  as  John  Bums  or 
Joseph  Arch  on  subjects  upon  which  they  were  supposed  to 
know  something  than  it  did  about  the  theories  of  all  the  lawyers 
in  the  House. 

If  all  this  is  true,  we  may  pass  to  our  second  example  of 
what  can  be  done  by  lawyers  to  increase  their  opportunities  of 
industry  and  remuneration,  with  the  pleasing  consciousness 
that  they  are  at  least  doing  their  best  under  the  first  head. 
We  find  this  second  example  in  the  project  for  codification 
of  the  law  upon  which  Professor  Herkless  in  Glasgow  addressed 
his  students,  amongst  other  topics  of  law  reform,  at  the 
opening  of  his  class  in  October;  and  especially  in  that  start- 
ling proposal  for  the  supplying  of  the  citizens  with  free  law, 
as  other  reformers  propose  to  supply  them  with  tram-cars  and 
railways,  if  not  with  hansom  cabs,  upon  the  same  liberal  terma 
The  professor,  whose  address  has  been  reprinted  here,  speaks  as 
all  other  competent  persons  do,  whether  in  England,  Scotland,  or 
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America,  of  the  abuses  which  make  codification  an  absolute 
necessity  for  the  fair  administration  of  justice,  and  for  the 
interests  of  law  as  a  science.  This  1  am  not  engaged  with  at 
present  The  question  is,  would  it  give -work  to  lawyers  ?  The 
answer  is,  yes,  it  would ;  and  we  are  waiting  until  some — shall 
we  say  lawyer  ? — ^has  the  hardihood  to  get  up  in  the  House  of 
Commons  in  emulation  of  Mr.  Keir  Hardie,  and  boldly  propose 
codification  as  a  scheme  which  Parliament  should  at  once  set  on 
foot  in  order  to  reduce  the  distress  in  the  ranks  of  a  body  of 
would-be  workers  who;  either  on  account  of  their  toQ. great 
numbers  or  because  their  craft  is  in  a  state  of  decay,  are  being 
r^idly  reduced  to  the  level  of  the  submerged  tenth.  No  doubt 
it  would  have  the  appearance  of  class  legislation,  but  that  objection 
Implies  to  all  kinds  of  relief  works,  and,  in  reality,  the  onlv  valid 
reason  against  Government  at  any  time  taking  these  in  hand  is 
that  they  may  not  serve  the  good  ends  for  which  they  are 
intended.  But  that  does  not  apply  to  codification.  Obviously, 
as  the  professor  points  out,  a  commission  of  experts  would  be 
necessary ;  and  we  are  glad  to  see  he  is  sympathetic  enough  to 
remark,  as  r^ards  Scotland — and  the  remark  would  perhaps  be 
even  more  apt  as  regards  England — that  somewhat  less  haste 
than  some  other  commissions  have  shown  in  drawing  up  codes 
might  be  desirable.  Better  still,  from  our  point  of  view,  is  the 
consolatorp*  thought  that,  once  the  proposed  commission,  after 
taking  sufficient  time,  has  got  through  the  codification  itself,  it 
•by  no  means  follows  that  it  has  come  to  the  end  of  its  existence. 
No ;  on  the  contrary,  the  commission  would  be  a  permanent  one. 
And  there  would  be  salaries,  would  there  not  ?  To  be  sure ;  and 
now  comes  the  Law  Tvmes  and  dots  the  professor's  i's.  That 
journal  remarks,  in  words  which  must  send  a  thrill  through  all 
the  fibres  of  the  junior  bar,  "Parliament,  it  is  said,  is  very 
"  ill-adapted  to  the  work  of  codification.  This  is  all  quite  true, 
**  but  there  is  at  present  an  enormous  amount  of  unoccupied 
"  legal  ability  which  might  be  employed  in  reducing  the  chaos  of 
**  our  law  into  something  like  order."  The  other  proposal  of  the 
learned  professor  to  summon  the  State  to  the  assistance  of  our 
common  profession  seems  to  be  too  modem  and  up  to  date  for 
our  grave  legal  journal  to  back  up  heartily.  And  yet  it  is  a 
much  more  promising  scheme  for  giving  us  work  all  round — the 
chief  object  to  which  the  editor  has  devoted  his  energies  in  the 
formation  of  the  Bar  Association — than  even  codification,  which 
would  only  afiford  a  little  relief,  and  that,  perhaps,  not  to  the 
worthiest  objects,  those,  namely,  who  have  nothing  to  do,  and 
probably  never  will  have,  under  the  present  system  of  things. 

And  now  for  our  third  example  of  schemes  which  are  capable 
of,  or  are  directed,  consciously  or  unconsciously,  towards  aiding 
the  legal  profession  in  its  struggle  for  existence.  This  raises  the 
unpaia  magistracy  question, — ^that  thorny  subject  with  which 
Mr.  Alpheus  Cleophas  Morton  has  been  making  the  poor  Lord 
Chancellor's  life  unbearable.  It  appears  to  have  prevented 
L(Nrd  Herschell  from  taking  his  usual  annual  holiday,  and  to 
have  interfered  with  the  privacy  of  his  toilet  and  the.  comforts 
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of  his  luncheon — all  of  which  facts  may  be  seen  in  detail  in  the 
speech  delivered  by  his  lordship  to  Mr.  Morton's  deputation, 
which  threw  more  light  upon  what  the  Lord  Chancellor  really 
has  to  do  for  an  ungrateful  country,  and  his  salary,  than  any 
State  document  that  has  ever  been  issued,  so  far  as  I  am  aware. 
And  yet  how  easy  the  solution  of  the  whole  diflSculty  is!  Politics 
and  Lord  Lieutenants  can  be  eliminated  at  a  stroke  if  the  Lord 
Chancellor  will  step  in  to  the  aid  of  his  own  profession,  and  his 
own  comfort,  by  getting  legislation  through  the  House  enabling 
him  to  remove  those  monsters  of  iniquity,  the  country  gentlemen 
magistrates,  who,  in  Mr.  Labouchere's  eyes,  are  to  be  ranked 
with  the  directors  of  the  Chartered  Company  lately  engaged  in 
"  bulling "  the  stock  market  by  slaughtering  Matabeles,  and  to 
supply  their  places  with  drafts  from  the  congested  ranks  of  the 
Bar.  And,  truly  and  seriously,  this  might  and  ought  to  be  done. 
It  would  be  one  of  those  beneficent  schemes  which  would  benefit 
alike  the  public  and  the  bar.  Changes  are  in  process  which  are 
making  this  inevitable.  Hitherto  many  executive  functions 
connected  with  the  government  of  the  country  have  been  in  the 
hands  of  the  rural  magistracy.  Gradually  they  have  been  taken 
over  by  new  bodies,  such  as  the  County  Councils,  and, the  latest 
of  these  measures  with  this  result,  and  the  most  radical,  the 
Parish  Councils  Bill,  will  practically  put  an  end  to  everything 
but  their  purely  judicial  functions.  When  this  point  is  reached 
there  does  not  seem  much  reason  why  the  country  gentlemen  them- 
selves should  cling  to  the  oflice,  denuded,  as  it  will  be,  of  that 
political  influence  which  has  been  its  chief  value  to  them.  The 
advantages  will  have  gone  and  the  burdens  alone  remain,  and 
perhaps  we  shall  soon  see  the  holders  of  the  Commission  of  the 
Peace  as  desirous  to  escape  its  duties  as  they  are  to  avoid  the 
oflice  of  sheriff,  which,  once  a  dignity,  has  now  become  a  nuisance 
to  most  country  gentlemen. 

The  above  are  some  of  the  means  which  may  be  suggested 
for  remedying  the  very  distressing  condition  of  the  English 
barrister.  They  are  not  all,  but  these,  perhaps,  would  be 
sufficient  to  inspire  new  hope  even  into  the  gloomy  mind  of  the 
pessimist,  denounced  at  the  Hardwicke  under  the  figure  of  the 
microbe  breeding  in  the  l^al  body  divers  sorts  of  diseases  in 
his  despair  of  all  good.  Even  he,  if  they  were  put  in  force, 
might  take  a  more  cheerful  view  of  such  facts,  for  instance,  as 
the  facilities  allowed  by  the  benchers  of  the  various  Inns  to 
members  of  the  Irish  bar  for  increasing  the  competition  in 
England.  The  microbe  is  unfair  because  he  is  unhappy.  If  he 
were  prosperous,  he  would  acquiesce  more  readily  in  the  reply  to 
his  objections  that,  after  all,  the  men  who  come  here  from  Ireland 
are  of  such  a  position  that  their  competition  is  more  likely  to 
affect  the  business  of  the  men  of  benchers'  rank  than  those  of 
the  rank  and  file.  In  the  meantime  truly  there  is  much  to 
depress  him.  Not  all  the  bright  prospects  unfolded  before  him 
of  what  shall  happen  when  once  the  Bar  Association  enters  upon 
its  mission  of  reform  can  prevent  the  sigh  which  he  heaves  as  he 
turns  to  the  report  of  the  Barristers'  Benevolent  Association. 
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He  finds  increasing  distress  amongst  the  members  of  the  pro- 
fession, and  an  income  of  £600  less  than  has  been  absolutely 
necessary  to  relieve  it.  He  will  find  in  it  an  additional  illustra- 
tion of  what  he  has  been  constantly  reminded  of  lately,  that  for 
the  purposes  of  benevolence,  as  well  as  for  others,  the  bar  is 
badly  organised.  There  are  at  least  8000  names  of  barristers 
in  the  law  list,  of  whom  it  is  computed  some  2000  practise,  or 
profess  to  practise,  and  yet  the  subscriptions  only  reach  the 
total  of  between  £1300  and  £1400  a  year,  the  number  of 
subscribers  being  745,  It  would  not  be  becoming  to  say  much 
in  criticism  of  the  point  which  the  chairman  made  about  the 
vaunted  fraternity  of  the  profession.  What  the  Master  of  the 
Rolls  thought  of  it  is  evident.  He  said  the  profession  ought  to 
be  heartily  ashamed  of  the  report;  such  a  state  of  things  was 
absolutely  disgraceful;  and  therefore,  on  the  ground  that  he 
wholly  disapproved  of  the  report,  he  seconded  the  motion 
approving  of  it. 

The  poor  microbe  may  well  be  excused  for  his  despondency. 
The  Barristers'  Benevolent  Association  does  not  aflbrd  him  a 
verj''  brilliant  prospect.  '^ 

«*THE  OBLIGATIONS  OF  A  SON-IN-LAW.'* 
To  the  EditoTy  "Scottish  Law  Review." 
Sir, — With  reference  to  the  article  by  me  under  this  heading  in  the 
November  number  of  the  Review,  my  attention  has  been  called  to  the 
case  of  M^ Allan  v.  Alexander y  decided  in  the  Court  of  Session  on  7th 
July,  1888,  15  R.  863.  This  case  had  certainly  escaped  my  notice. 
There  the  very  question  I  raised  was  settled,  judicial  effect  being  given 
to  what  I  contended  for  in  the  article,  viz.,  that  a  son-in-law  married 
since  1877  is  only  liable  to  contribute  towards  the  support  of  his 
indigent  parents-in-law  "  if  and  so  far  only  as  he  has  received  property 
"from,  through,  or  in  right  of  his  wife."  Apologising  for  the  omission, 
I  am,  Ac.,  J.  R.  P. 

Alloa. — Mr.  W.  S.  Brydie,  solicitor  and  bank  agent  in  Alloa,  has 
assumed  as  partner  Mr.  Robert  Sutherland  Corrigall,  solicitor,  Alloa, 
The  bufiiness  will  be  carried  on  under  the  firm  of  Brydie  k  Corrigall. 

Haddington. — Mr.  Arthur  Edmond  Robertson  has  commenced 
practice  as  solicitor  in  Haddington,  and  has  acquired  the  property  of 
Messrs.  Richardson  <fe  Gemmell,  solicitors  there,  together  with  the  good- 
will of  their  business.  The  business  will  be  carried  on  in  conjunction 
«^th  Mr.  Joseph  Dobbie,  SS.C,  and  Mr.  Alex.  Stewart  Gray,  W.S.,  under 
the  fijin  name  of  Richardson  <fe  Genunell,  W.S.,  Haddington. 

K^INOARDINSSHIRB. — Mr.  Jamcs  Caird,  writer,  from  the  office  of 
MessiTB.  Bannatyne,  Kirkwood,  France  &>  Co.,  Glasgow,  has  commenced 
busuxess  in  Bervie. 


31awiok  Sheriff  Courts. — In   November  of  last  year  the  town 
couucsil  and  the  procurators  of  Hawick  memorialised  the  Secretary 
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for  Scotland  with  a  view  to  haying  weekly  Sheriff  Courts  established  in 
Hawick,  owing  to  the  great  inconvenience  of  attending  at  Jedburgh, 
the  county  town.  A  deputation  thereafter  waited  upon  the  Lord 
Advocate,  and,  after  considerable  correspondence  and  interviews,  the 
point  has  been  carried.  The  order  of  the  Secretary  for  Scotland  is  as 
follows,  viz. : — "(1)  From  and  after  the  Ist  day  of  December  next  a 
"  court  shall  be  held  at  Hawick  once  a  week,  during  each  session  of  the 
"  Sheriff  Court,  on  such  day  and  according  to  such  regulations  as  may  be 
"  fixed  by  the  Sheriff  of  the  county  for  the  despatch  of  all  business,  civil 
"  and  criminal,  competent  in  the  Sheriff  Courts.  (2)  During  the  vacations 
"  of  the  Court  the  same  number  of  Courts  shall  be  held  at  Hawick  as  are 
"  in  use  to  be  held  at  Jedburgh,  on  such  day  as  shall  be  fixed  by  the 
"  Sheriff.  (3)  At  such  Courts  all  civil  cases  arising  within  the  district^ 
"comprising  the  parishes  of  Hawick,  Wilton,  Cavers,  Kirkton,  Minto, 
"  Teviothead,  Roberton,  and  Castleton  (hereafter  to  be  called  the  Hawick 
"district  of  the  county),  shall  be  called  and  proceeded  with  at  said 
"  Courts  in  Hawick,  providing  always  that  it  shall  be  competent  to  the 
"  Sheriff,  on  the  joint  motion  of  the  parties,  to  transfer  cases  arising 
"  within  the  said  district  from  the  Hawick  Court  to  the  Court  at 
"Jedburgh,  or  to  transfer  cases  arising  within  the  Jedburgh  district 
"  from  the  Court  there  to  the  Court  at  Hawick,  when  it  appears  to  him 
"  that  such  a  course  would  be  for  the  convenience  of  the  parties  or  for 
"  the  better  despatch  of  business.  (4)  Criminal  cases  arising  within  the 
"  Hawick  district  may  be  disposed  of  at  the  weekly  and  vacation  Courts 
"  in  Hawick,  or  on  such  other  days  as  may  be  fixed  by  the  Sheriff,  it 
"  being  always  competent  to  the  Sheriff  to  transfer  cases  by  way  of 
"  adjournment  from  Hawick  to  Jedburgh  or  from  Jedburgh  to  Hawick. 
"  (5)  The  Sheriff  Clerk-Depute  of  Hawick  shall  receive  decrees  of 
"executry  and  protests  of  bills  and  transmit  them  to  Jedburgh  for 
"  registration." 
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LIST  OF  SHERIFFS,  SHERIFF-CLERKS,  AND  PISOALS  OF 

COUNTIES  IN  SCOTLAND. 

Ist  Januabt,  1893. 


Counttes. 


Sheriffs. 


Shoriffs-Substltute. 


Sheriff-Clfirki. 


Proounkton-FlMiL 


Abbrdbsn,. 


AbotlLt— Inveraray, 

Campbeltown,  . 

Fort-WiUiam.  .. 

Oban, 

Am— Ayr 

Kflnuunockf  — 

BAMrr, 

Berwick 

Bute,  

Oaithnbis— Wick, . . 

Thurao 

Clackmannan, 

C&OXARTr, 

Dumbarton 

DOMrRIKS, 

EOINBUBGH,    

BlQIN  or  MOBAT, 

PiVB— Cupar 

Dunfermline,..., 
FoBFAB— Forfar, 

Dundee, 

Haddototon, 

ImVBBN£B8— 

Invemeaa, 

Fort-William,  ... 

Portree,  

Lochmaddy,  .... 
Kincardine, 

KiNRoas, 

Kirkcudbright,  .... 
Lanark— Glasgow, . . 


Hamilton, 

Alrdile, 

LiNLITBOOW, 

Nairn, 

Orkney  and 

Shetland, 

PCEBLEa, 

Perth— Perth, 

Dunblane, 

Rentrew—  Paisley, . . 

Oreenook, 

Roes— Dingwall, 

Cromarty, 

Stomoway 

Roxburgh 

Selkirk, 

Stirling— Stirling, . . 

Falkirk, 

SOTHERLAKD, 

BWN— Wigtown, 


J.  Guthrie  Smith. 
D.  M'Kechnie. 

David  Brand. 

J.  Guthrie  Smith. 
D.  B.  Hope. 
John  Cheyne. 
George  H.  Thorns. 

J.  M.  Leee. 
EL  Johnston. 
J.  M.  Lees. 
R.  Vary  Campbell. 
Alex.  Blair. 

William  Ivory, 
i&neas  J.  G.  Maokay. 

J.  Comrle  Thomson. 

Alex.  Blair. 

William  Ivory. 

J.  Guthrie  Smith. 

JEneas  J.  G.  Mackay. 
R.  Vary  Campbell. 
Robert  Borry. 


Alex.  Blair. 
William  Ivory. 
George  H.  Thorns. 

Alex.  Blair. 
Andrew  Jameson. 

John  Cheyne. 

H.  Johnston. 


D.  B.  Hope. 
D.  B.  Hope. 
J.  M.  Lees. 

H.  Johnston. 

R  Vary  Campbell. 


Wm.  A.  Brown  and 

Duncan  Bobertson. 
J.  C.  Shairp. 
RusseUBelL 
James  Simpson. 

C.  H.  MaoT^tchlan. 
W.  A.  Orr  Paterson. 
David  HalL 

J.  P.  Grunt 
George  S.  Dundas. 
Thomas  J.  Martin. 

D.  J.  Mackenzie. 

T.  B.  Johnstone. 
Crawf  urd  HilL 
Francis  Gobble. 
George  Campion. 
Hubert  Hamilton. 
And.  Rutherfurd. 
T.  H,  Orphoot. 
Charles  J.G.Rampinl. 
A.  E.  Henderson. 
David  Gillespie. 
Alex.  Robertson. 
J.  Campbell  Smith. 
Charles  J.  Shirreff. 
I 

Patrick  Blair. 
James  Simpson. 
Alex.  Fraser. 
James  G.  Webster. 
Wm.  A.  Brown  and 

Duncan  Robertson. 
T.  B.  Johnstone. 
W.  D.  LyeU. 
A.  ErsUne  Murray. 
William  Guthrie. 
Walter  C.  Spens. 
David  D.  Balfour. 
J.  a  L.  Bimie. 
M.  G.  Davidson. 

Wm.  Ludovic  Mair. 
Geo.  Fisher  MelvHie. 
Charles  J.  G.  Rampini 
S.  B.  Armour. 
Hay  Shennan. 
Thomas  H.  Orphoot 
John  Grahame. 

Hugh  Cowan. 

J.  Henderson  Bogg. 

Crawfurd  Hia 

Donald  Davidson. 
Peter  Speirs. 
Ebeneser  Fi.  Hari>er. 
James  R.  Buntlue. 
W.G.  Soott-Moncrieff. 
Thomas  Mackensie. 
George  Watson. 


David  litUeJohn. 
William  Douglas. 

Robert  Goudie. 

G.  M.  Hossack. 
William  Crawford. 
T.  W.  Alexander. 
Jas.  Campbell. 

James  Wallace. 
John  Taylor. 
Robert  Craig. 
Henry  Gordon. 
Wm.  Gardner. 

(Vacant) 
Wm.  M.  Johnstone. 

Thos.  Congleton. 

G.  H.  Stevenson. 

Sir  H.  C.  Macandrew. 

Robert  TindaL 

R  Bums  B^gg. 
W.  Nichohion. 
George  Sellar. 


John  Feiiguson. 
Donald  Fraser. 
Thomas  W.  Banken. 
Arch.  Sutherland. 
Thos.  W.  Dickson. 
John  Thomas. 

J.  M.  Lochhead. 

Charles  Innes. 
John  Taylor. 

William  Elliot 
Alex.  Rutherford. 
T.  L.  Galbraith. 

Donald  Taylor. 
John  Smith. 


Gem^  Cadenbeid. 

J.  C.  MaoluUidh. 
Dan.  Mactaggaii 
Dtmcan  M<NiveiL 
WmiamSproot 
R  D.Murdoch. 
J.  P.  Steveusun. 
C,  W.  R  Gordoa 
W.  B.  Maoqueea 
W.  C.  W.  Maddever. 
R  S.  W.  Laith. 
James  Brims. 
Norman  MaeWatt 
W.  T.  Biactavish. 
WQllam  Babtie. 
C.  S.  Phyn. 
R  I.  Stuart 


Donald  Mustard. 
Robert  W.  Reoton. 
Jas.  M*Farlanc. 
Robert  Whyte. 
Alex.  Agnew. 
T.  W.  Todiick. 

James  Anderson. 
Duncan  M'Nivon. 
Joshua  Madennsn. 
A.  A.  Chisholm. 
Georges.  Caird. 

George  Bogie. 
William  Mlhroy. 
James  N.  Hart 


Robert  Wilson, 
niomas  Tonnant 
A.  D.  Lindssy. 
W.  H.  Henderaon. 
James  D.  Lamb. 
M.  L.  Howman. 
J.  K.  Galloway. 
William  BttdiaB. 
M.  Jammtm. 
James  W.  Barty. 
George  Hart 
Robert  Blair. 
W.  MackensieL 
W.  T.  Mactavish. 
John  Boss. 
Jas.  a  Stevenson. 
John  PoUok. 
Patrick  Welsh. 
W.  K.Gair. 
David  Peters. 
Hugh  Todd. 
JohnM.BaBklB. 
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SHERIFF  COURT  REPORTS. 


NOTR.— 7%«  Reports  loiU  be  arranjed.  a»  far  <u  pottibU,  in  the' order  qf  daU^  hut 
tote/v  a  variation  from  this  rule  vriU  fcteUvtaU  the  arrangtment  af  e<nee$  by  dietriett,  or 
fenurd  the  publieation,  UtnUnotbe  etrieUv  adhered  to. 


Session  t892::93. 

SHERIFF  COURT  OF  LANARKSHIRE. 

In  John  Cowan's  Sequestration.  No.  i. 

Bankruptcy — SequestnUion — Competition  for  offlce  of  trustee —  LAHAmMHi«». 
Whether  vote  affected  by  pending  proceedings, — In   the    g^^^Su 
sequestration  of  a  cashier,  his  employers  lodged  a  claim       " —  *^ 
vouched  by  the  books  which  he  had  kept.     Held  that 
though  proceedings  with  regard  to  the  claim  were  pend- 
ing, it  was  sufficiently  vouched  for  the  purpose  of  voting 
at  the  election  of  a  trustee. 

The  question  here  was  raised  on  a  note  of  objections 
lodged  by  two  creditors  to  the  appointment  of  Mr.  David 
W.  Eidston,  C.A-,  Glasgow,  as  trustee  on  the  sequestrated 
estate  of  John  Cowan,  sometime  cashier  and  book-keeper, 
Calder  Iron  Works,  Coatbridge,  and  residing  at  Calder, 
Coatbridge.  Mr.  John  Berne  Brown,  accountant,  Qlasgow, 
was  the  candidate  in  opposition  to  Mr.  Eidston.  The 
appointment  turned  on  the  vote  of  Dixon  &  Co.,  to  which 
the  objections  were  stated  (1)  that  it  was  unvouched,  euid 
(2)  that  proceedings  were  now  pending  in  the  Court 
relating  to  the  amount  in  question^  with  the  exception  of 
£26  lis.  9d.,  which  was  admitted.  The  Sheriff-Substitute 
(Erskine  Murray)  issued  the  following  interlocutor : — 

Glasgow,  %ih  November^   1892. — Having  heard  parties'  pro-    .nw,8,|s«: 
curators  and  advised  the  case,  repels  the  objection  taken  on  behalf  sbariffiBaiciirK 
of  the  competitor  Brown  to  the  vote  of  Dixon  <b  Co.,  Ltd.,  on 
behalf  of  the   competitor  Kidston ;  therefore  declares  the   said 
David  W.  Kidston  to  have  been  duly  elected  trustee,  Ac. :  Finds 
no  expenses  due,  and  decerns.  A.  Erskine  Murray. 

Note, — ^The  fact  that  there  is  an  action  in  dependence  at  the 
instance  of  a  creditor  claiming  does  not  exclude  that  creditor  from 
voting,  if  his  claim  is  sufficiently  vouched  with  a  view  to  voting. 
Dixon's  claim  is  vouched  by  a  report  by  a  chartered  accountant, 
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LAMAMMamwM.  bringing  oat  the  amount  said  to  be  due  by  the  bankrupt  under 
BoQocSnUon    *^®  books  of  Dixon  &  Co.,  of  which  the  bankrupt  was  cashier, 
NoyrJTiwL    *^^  these  books  are  exhibited.     This  seems  under  the  authorities 
BheriffissKm  *  Sufficiency  of  vouchers  for  voting  purposes,  taken  along  with  the 
MumftAT.      creditor's  oath.     No  expenses  were  asked.  A.  K  M. 

For  Mr.  Kidston— Mr.  S.  Fonus,  Glasgow. 
.  For  objectors — ^Mr.  Shaw  (Meaars.  Borland,  Kino,  &  Shaw), 
Qla^gcrw. ■  ,  I 

No.  2.  CouTTS*  Trusties,  AppeUcmta;  Walter  Qalbraith, 

LASAmnHiu.  ,,.  Bespondent 

•  oitoSiSr*  Bankruptcy  —  Illegal   preference  —  Advances  by  antenuptial 

ma/rrioffe  contract  trustees  vnder  contract  vouched  by 
acknowledgment  not  granted  at  the  time, — Circumstances 
in  which  held  that  the  marriage  contract  trustees  of  -a 
bankrupt  were  entitled  to  rank  for  the  amount  of  a 
promissory  note  granted  by  him  when  not  insolvent  to 
them  for  sums  previously  advanced  by  them  to  him 
. '  .  under  powers  of  the  marriage  contract. 

'  This  was  an  appeal  by  the  trustees  acting  under  the 
'■_  antenuptial  contract  of  marriagfe  of  Mr.  and  Mrs.  Coutts 

against  the  deliverance  of  Mr.  Walter  Oalbraith,  C.A. 
Glasgow,  trustee  on  the  sequestrated  estate  of  Charles 
Coutts,  draper  in  Falkirk.  The  trustee  in  the  sequestration 
repelled  the  claim  as  not  sufficiently  vouched,  and  the 
trustees  appealed.  The  marriage  contract  contained  power 
to  advance  money  belonging  to  Mrs.  Coutts  to  Mr.  Coutts 
for  the  purposes  of  his  "business,  and  the  appellants  averred 
that  under  this  power  £311  10s.  2d.  had  been  so  advajiced, 
but  that  no  receipt  or  acknowledgment  had  been  given  at 
the  time  by  the  bankrupt  to  the  marriage  contract  trustees. 
Subsequently,  in  February,  1891,  the  bankrupt  granted 
the  promissory  note  founded  on  in  respect  of  said  advance. 
The  respondent  pleaded  (1)  that  it  was  granted  to  a  con- 
junct and  confident  person,  (2)  that  it  was  not  good  as 
affecting  prior  creditors,  and  (3)  being  not  granted  for 
value  was  reducible.  The  Sheriff-Substitute  (Erskine 
Murray)  pronounced  the  following  interlocutor: — 
«fw.  fi^^i*!.  Glasgow,  12<A  November,  1892.— The  Sheriff-Substitute  having 

Bii^ff^inim  heard  parties'  procurators  and  advised  the  case,  for  the  reasons 
contained  in  the  note  hereto  annexed,  recalls  the  judgment  of  the 
trustee ;  appoints  him  to  rank  the  appellants  as  craved :  Finds  in 
the  circumstances  no  expenseiB  due  to  or  by  either  party,  and 
decerns.  A.  Erskinb  Murrat. 

Note, — ^There  can  be  no  doubt,  after  the  evidence  that  has 
been  led,  that  the  promissory  note  founded  on  was  granted  of  the 
date  in  February,  1891,  to  the  appellants,  the  marriage  contract 
tiiistees  of  Mr.  and  Mrs.  Coutts,  in  respect  of  loans  which  Mr. 
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Contts  had  previously  obtained  of  sums  falling  ander  the  ante-  .UaiMtsHiy. 
nuptial  marriage  contract,  which  permitted  of  advances  being  ^^giiJSSJf" 
made  to  that  amount  by  the  trustees  to  Mr.  Coutts.     These  sums    K^jy.Uj'iaoj. 
came  from  the  funds  which  belonged  to  Mrs.  Coutts  previous  to  sheruriiBMBi 
marriage,  and  were  passed  over  to  Mr.  Coutts  through  Mr.  Hay,      ^•"^^^ 
banker,  Falkirk,  one  of  the  trustees  nominate  in  the  marriage 
contract,  and  who  at  first  intended  to  act  as  such,  and  at  the  date 
of  the  transference  of  the  sums  appears  to  have  given  Mrs.  Coutts 
reason  to  believe  that  he  was  so.  acting,  though,  as  a  matter  of 
fact,  he  ultimately  declined  to  act,  at  the  time,  in  Januaiy,  1&91, 
when  Mr.  Baird  and  Mrs.  Coutts  formally  accepted.     Therefore, 
on  the  whole,  it  must  be  taken  that  the  promissory  note  is  an 
acknowledgment  by  Coutts  for  sums  really  lent  him  by  the  mar- 
riage contract  trustees  under  the  a'ntenuptial  marriage  contract. 

The  respondent,  Coutts'  trustee^  argues  that  the  promissoiy 
note  is  invalid  as  fitgainst  him,  he  appearing  for  (inter  alios)  prior 
creditors  (to  the  extent  of  about  JB16),  and  the  note  having  been 
granted  to  the  bankrupt's  wife,  a  conjunct  and  confident  psirty ; 
and  that  the  bankrupt  at  its  date  was  insolvent.  But  though  the 
bankrupt's  wife  was  conjunct  and  confident  with  him,  Baird,  the 
other  marriage  contract  trustee,  was  not,  so  the  note  cannot  be 
held  to  have  been  granted  to  conjunct  and  confident  parties. 
Further,  the  evidenoie  rather  goes  to  show  that  though  at  its  date 
Coutts  owed  money  to  several  parties,  he  was  not  insolvent.  Two 
months  after  its  date  he  borrowed  some  more  hundreds  from  his 
wife,  but  it  was  to  purchase  a  second  shop,  a  transaction  which 
led  to  his  ultimate  failui^.  But  had  he  not  gone  into  that 
transaction  there  is  nothing  to  show  that  he  would  have  become 
insolvent.  Therefore  the  dociunent  is  not  reducible.  Being 
granted  for  value  to  parties  not  conjunct  and  confident,  they 
are  entitled  to  a  ranking.  A.  K  M. 

For  appellftntB— Mr.  James  Wclbok,  Falkirk. 
For  roqKmdent— Mr.  Wm.  Cook  (MeBsrs.  M'CLtJKE,  Naisvith, 
Bbodis,  &  Co.),  Ghusgow. 


AiBDRiE  School  Board,  Pursuers;  Bellsdyke  C!oal  Co.     No.  3. 
and  A.  J.  Alexander,  Defenders,  '    lahimmhimi. 

Svperior  and  Vassal — Interdict  against  working  »i»«€ra^-^  g^^^J^ie 
Lateral  support  to  protect  property  from  injury  that  cobIOo.,*c 
might  be  caused  by  mining, — Held  that  vassals  were 
entitled,  under  their  feu  disposition,  to  interdict  their 
superior  and  his  mineral  tenants  from  working  the 
minerals  under  their  property,  and  that  they  were  entitled 
to  lateral  support  to  their  property  so  as  to  protect  it 
from  i^juiy  from  these  operations ;  and  remit  made  to 
an  engineer  to  fix  a  line  to  protect  it  from  ii^ury. 

This  was  an  action  at  the  instance  of  the  Airdrie  School 
Board  against  the  Bellsdyke  Coal  Co.  and  Mr.  A.  J.  Alex- 
ander of  Airdrie  House,  as  tenants  and  superior  respectively 
of' the  minerals  under  the  Airdrie  Academy,  praying  for 
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LAjiAmnHiu.  interdict  against  the  defenders  working  these  minerals.   The 
Bwd  r*^£^ke  nature  of  the  case  will  be  seen  from  the  following  interlo- 
cutor pronounced  by  the  Sheriff-Substitute  (Mair): — 

AiRDRiB,  I2th  February,  1892. — Having  heard  parties'  pro- 
curators on  the  closed  record,  for  the  reasons  assigned  in  the 
note  annexed,  finds  that  the  pursuers,  the  Airdrie  School  Board, 
in  virtue  of  their  feu  disposition,  in  May  and  Jime,  1877,  are  the 
absolute  owners  of  the  coal,  ironstone,  and  other  minerals  imder 
the  piece  of  ground  thereby  disponed  to  them  by  Alexander  John 
Alexander,  Esq.  of  Airdrie,  upon  which  the  Airdrie  Academy, 
rector's  house,  and  offices  were  erected;  therefore  grants  perpetual 
interdict  as  craved  against  the  defenders  working  the  said  coal, 
ironstone,  and  other  minerals,  and  decerns:  Further  finds  that^ 
in  so  far  as  the  mineral  operations  of  the  defenders  adjacent  to 
and  around  the  said  piece  of  ground  are  concerned,  the  pursuers 
are  entitled  to  have  lateral  support  to  their  property  so  as  to 
protect  it  from  injury  from  these  operations ;  therefore  remits  to 
George  Wilson  M^Creath,  Esq.,  mining  engineer,  Glasgow,  to  fix 
such  line  around  the  pursuers'  property  as  will  sufficiently  protect 
the  same  and  the  buildings  thereon  from  injury  by  the  defenders 
searching  for,  working,  winning,  or  carrying  away  the  minerals 
therein ;  continues  the  interim  interdict,  so  far  as  such  operations 
are  concerned,  to  abide  the  future  orders  of  the  Court ;  reserves 
the  question  of  expenses ;  grants  leave  to  appeal. 

Wm.  Ludovic  Mair. 

Jl^ote, — By  the  feu  disposition  by  Alexander  John  Alexander, 
of  Airdrie  and  Cowdenhill,  in  favour  of  the  pursuers,  the  Airdrie 
School  Board,  dated  in  May  and  June,  1877,  the  said  Alexander 
John  Alexander  disponed  to  and  in  favour  of  the  pursuers  all  and 
whole  that  piece  of  ground  described  in  the  petition,  upon  which 
the  Airdrie  Academy,  with  rector's  house  and  offices,  is  erected, 
« together  with  the  coal,  ironstone,  and  other  minerals  under  the 
"  said  piece  of  grotmd,  in  so  far  as  not  afterwards  excepted,  and  in 
''  so  far  as  the  same  have  not  been  or  may  not  be  wrought  out  or 
"  excavated,  under  a  lease  or  tack  which  is  here  specially  referred 
"  to,  dated  the  2nd  and  8th  days  of  September,  1875,  entered  into 
'*  between  Henry  Charles  Deedes,  Esquire,  factor  and  conmiissioner 
"of  the  said  Alexander  John  Alexander,  on  the  one  part^  and 
"  David  Mitchell,  banker,  Airdrie,  Helen  Inglis  or  Pettigrew, 
"  relict  of  the  now  deceased  Robert  Pettigrew,  coalmaster, 
'*  Airdrie,  and  James  Pettigrew,  coalmaster,  Cliftonhill,  trustees 
''of  the  said  deceased  Robert  Pettigrew,  and  Robert  Waddell, 
"residing  at  Whinhill,  Airdrie,  copartners  of  and  as  trustees 
"  for  the  Bellsdyke  Coal  Co.,  on  the  other  part,  which  minerals, 
"  in  so  far  as  the  tenants  under  the  said  lease  have  right  to 
"work  and  excavate,  the  same  are  hereby  reserved  from  the 
"subjects  above  disponed,  together  with  my  whole  rights  title, 
"  and  interest  in  and  to  the  dominium  utile  of  the  subjects  above 
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''disponed ;  declaring  that  the  subjects  above  disponed,  with  the  lamk 

"buildings  thereon,  shall  be  held  by  the  said  board  in  trust  f <>r gJ^^B^*^^ 

"the  purposes  of  the  Education  (Scotland)  Act,  and  shall  be    Oo^oo..*<v 

"applied  as  a  site  for  a  public  school,  within  the  meaning  of  the    ^•^^^^ 

"said  Act,  in  the  burgh  of  Airdrie,  for  a  playground  for  the  scholars,    Sheriff  mai*. 

"  and  for  a  residence  for  the  teacher  or  teachers  in  the  said  school, 

^*and  for  no  other  purpose  whatever."     The  lease  or  tack  above 

referred  to  was  for  a  period  of  nineteen  years  from  Whitsunday, 

1875,  and  it  was  thereby  agreed  and  conditioned  that  the  lessees 

should  have  power  to  renounce  and  give  up  and  put  an  end  to  the 

lease  at  the  terms  of  Whitsunday,  1878,  1881,  1884,  1887,  1891, 

and  1893,  and  that  without  assigning  any  reason  for  so  doing. 

The  yeariy  rent  stipulated  in  the  said  lease  to  be  paid  by  the 

levees  was  J&500,  or  in  the  option  of  the  proprietov  the  lordships 

therein  mentioned  upon  the  different  qualities  of  coal,  <fec.,  raised 

by  the  lessees.     It  was  provided  in  the  lease  that  the  lessees  and 

their  foresaids  ''shall  leave  imwrought  sufficient  masses  of  the 

"coal. and  other  minerals  under  and  around  the  said  houses  in 

"  Victoria  Place,  the  said  academy,  and  the  rector's  house,  &c,, 

"...     that  shall,  in  the  opinion  of  the  said  Alexander  Simpson, 

"mining  engineer,  or  such  other  engineer  as  the  landlord  shall 

"  select,  be  sufficient  and  necessary  to  upkeep  and  preserve  the 

"  BtabOity  of  the  said  houses  and  others."     It  is  further  provided 

in  the  lease  that  "  if  two  terms'  rents  or  lordships  after  the  same 

"are  ascertained  shall  at  any  time  be  due  and  remain   three 

"months  unpcdd  after  a  written  demand  for  payment  thereof, 

"  that  then  this  tack  shall  become  void  and  null  in  the  option  of 

"  the  proprietor,  and  if  the  proprietor  shall  so  choose,  the  tenants 

"  shall  not  have  it  in  their  power  to  purge  the  irritancy  by  pay- 

"ment  at  the  bar."     The  lease  above  referred  to  was  operated 

upon  until  Whitsunday^  1887,  when  the  lessees  seem  to  have  taken 

advantage  of  the  break  in  the  lease  allowed  in  that  year.     The 

lease,  therefore,  then  terminated,  and  the   coal,  ironstone,  and 

other  minerals  which  had  not  been  worked  out  by  the  tenants 

were  then  freed  from  the  rights  of  these  tenants  and  became  the 

absolute  property  of  the  pursuers,  the  Airdrie  School  Board,  so 

far  as  under  the  subjects  disponed  to  them  in  terms  of  their  feu 

disposition. 

It  appears,  however,  that  a  new  lease  was  entered  into,  dated 
13th  and  20th  April,  1889,  between  Mr.  Deedes,  as  factor  and 
attorney  for  Mr.  Alexander,  and  "  Andrew  Pettigrew  and  Robert 
"Pettigrew,  both  residing  in  Airdrie,  copartners  carrying  on 
"  business  under  the  name  or  company  of  the  Bellsdyke  Coal  Co.," 
of  all  and  whole  the  gas  coal,  <fec.,  same  as  in  the  lease  of  1875  to  the 
previous  tenants,  "  but  excepting  from  the  subjects  let  under  this 
"lease  the  portion  of  the  Kiltongue  seam  of  coal  lying  under 
"  those  parts  of  the  lands  hereby  let"  shown  on  the  plan,  "which 
**  excepted  portion  is  let  to  Williain  Baird  &  Co.,"  <Szc.  (there  is  no 
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uiABxsiiiu.  such  exception  in  the  lease  of  1875),  ^^and  that  for  the  space  of 

B»fd^B2i£Sjke  "  *^"  jeAT^  from  and  after  the  term  of  Whitsunday,  1887,  which, 

Coai^.fcc     « notwithstanding  the  dates  hereof,  is  hereby  declared  to  have 

Feb.w^i8M.    ««|3een  the  commencement  of  this  lease,  and  the  entry  of  the 

SbttiffBtAiR.    "leggeeB  to  the  premises  in  virtue  hereof."    The  rent  stipulated 

to  be  paid  by  the  tenants  under  this  lease  was  jC400  a  year, 

''  beginning  the  first  half-year's  payment  as  at  Martinmas,  1887," 

or  the  lordships  therein  mentioned.     The  rent  in  the  lease  of  1875 

was  J&500  a  year,  and  the  lordships  in  that  lease  were  different 

from  those  in  the  1889  lease.     The  natural  termination  of  the 

lease  of  1875  was  at  Whitsunday,  1894,  while  that  of  1889  is  at 

Whitsunday,  1897.     There  are  other  clauses  and  obligations  in 

the  lease  of  1889  which  are  not  in  the  lease  of  1875,  and  the 

power  to  renounce  in  the  lease  of  1889  is  as  follows : — "  And  the 

"  said  lessees  shall  have  power  to  renounce  the  lease  at  any  time 

"during  the  currency  hereof  if  they  give  the  proprietor  or  his 

"  agents  or  factor  six  months'  previous  notice  in  writing  of  their 

"  intention  so  to  do." 

The  two  leases  are  thus  in  various  particulars  essentially 
different.  The  lease  of  1889  is  to  new  tenants,  the  minerals  let 
are  not  the  same,  the  rent  is  less  by  £100,  the  power  to  renounce 
and  the  duration  are  different,  the  lordships  are  different,  and 
there  are  clauses  and  obligations  in  it  which  are  not  in  the  lease 
of  1876.  It  is  thus  essentially  a  new  lease  with  new  tenants, 
•    and  thereby  the  old  lease  was  put  out  of  existence. 

The  tenants  in  the  lease  of  1889  have  worked  the  minerals 
since  Whitsunday,  1887,  and  ans  still  working  the  same.  These 
tenants,  through  their  agent,  Mr.  J.  M.  Alston,  solicitor.  Goat- 
bridge,  intimated  by  letter,  dated  29th  June,  1891,  that  their 
coal  workings  were  "  approaching  the  Airdrie  Academy,  and  if  the 
"  School  Board  are  disposed  to  purchase  the  minerals  previous  to 
**  being  wrought  so  as  to  protect  the  buildings,  I  will  be  glad  to 
"hear  from  you  at  your  early  convenience."  This  letter  was 
addressed  to  Mr.  G.  B.  Motherwell,  solicitor,  the  clerk  to  the 
Airdrie  School  Board ;  and  after  some  correspondence  between 
Mr.  Alston  and  Mr.  Motherwell,  Mr.  Alston,  on  24th  July,  1891, 
wrote  that  his  clients  were  in  the  course  of  working  the  humph 
coal,  "and  intend  to  continue  the  working  thereof  under  the 
"  Academy,  and  as  it  lies  at  little  more  than  12  or  15  fathoms 
"  from  the  surface,  there  can,  I  think,  be  little  doubt  that  their 
"doing  so  will  materially  affect  the  School  Board  property." 
Mr.  Motherwell,  on  27th  July,  1891,  then  wrote  for  "the  date  of 
"the  lease  in  virtue  of  which  the  Bellsdyke  Coal  Co.  intend  to 
"  work  the  humph  coal  under  the  academy,"  as  he  (Mr.  Motheiv 
well)  was  "led  to  think  they  had  no  power  to  do  so;"  and  Mr. 
Alston,  in  answer  on  30th  July,  1891,  stated,  "The  dates  of  my 
"  clients'  lease  of  the  minerals  in  the  lands  of  Bellsdyke  are  13th 
"  and  20th  April,  1889,"  adding,  "they  ask  me  to  say  that,  if  the 
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"School  Board  wish  to  secure  the  coal  necessaiy  to  protect  their  LA»AM8Hi«jt 
"buildings  from  probable  injury,  they  will  be  good  enough  to j^JJ^^JIgJ^u^ 
"  intimate  at  once,  as  the  workings  are  approaching  the  same."         co«i  Oo^.  *c 

The  pursuers,  the  Airdrie  School  Board,  thereupon  presented  ^^^JJ^***- 
the  present  petition  against  the  Bellsdyke  Coal  Co.  and  Andrew  ^  ^^^^ 
Pettigrew  and  Robert  Pettigrew,  the  only  known  partners  of  that 
company,  to  interdict  them  from  encroaching  upon  the  pursuers' 
property,  known  as  the  Airdrie  Academy  and  described  in  their 
titledeeds,  and  upon  the  coal,  ironstone,  and  other  minerals  under 
the  said  piece  of  ground,  and  to  interdict  the  defenders  from 
searching  for,  working,  winning,  or  carrying  away  the  coal, 
ironstone,  and  other  minerals  under  the  said  piece  of  ground, 
and,  in  particular,  that  known  in  the  Airdrie  district  as  the 
humph  coal ;  and  further,  to  interdict  the  defenders  from  search- 
ing for,  working,  winning,  or  carrying  away  the  minerals  within 
such  line  as  may  be  fixed  by  an  engineer  to  be  appointed  by  the 
Court,  around  the  said  piece  of  ground  as  will  sufficiently  protect 
the  said  piece  of  grpund  and  buildings  thereon  from  injury  by 
such  searching  for,  working,  winning,  or  carrying  away. 

The  pursuers  pleaded  in  support  of  their  application  that  in 
virtue  of  their  title  they  were  the  absolute  owners  of  the  coal, 
ironstone,  and  other  minerals  under  the  piece  of  ground  upon 
which  the  Airdrie  Academy,  rector's  house,  and  offices  were 
erected,  and  also  that  the  operations  of  the  defenders  would  be 
injurious  to  the  pursuers'  property  nearer  than  such  line  as  . 
might  be  fixed  by  a  mining  engineer.  Interim  interdict  was 
granted,  and  thereafter  defences  were  lodged  for  the  Bellsdyke 
Coal  Co.  and  Andrew  and  Robert  Pettigrew. 

On  2nd  October,  1891,  Mr.  Henry  Charles  Deedes,  factor  and 
commissioner  for  Mr.  Alexander  John  Alexander,  the  proprietor  of 
the  lands  and  minerals,  and  Mr.  Alexander  himself  were  sisted  as 
defenders  in  the  action,  and  defences  were  thereafter  lodged  for 
them  therein.  In  the  defences  for  both  defenders  the  lease  of 
1875  was  referred  to  and  founded  on,  and  it  was  averred  that  the 
minerals  under  the  pursuers'  school  "are  not  and  do  not  become 
"  their  property  until  the  lapse  of  the  foresaid  period  of  nineteen 
"  years,  and  the  defenders  or  their  authors  are  not  debarred  from 
"excavating  the  same."  They  also  referred  to  clauses  in  the 
pursuers'  feu  disposition,  and  pleaded  that  the  pursuers  had 
contracted  themselves  out  of  any  right  they  might  have  had 
at  common  law  to  object  to  the  working  of  the  minerals  adjoining 
their  feu,  and  that  they  were  not  entitled  to  interdict  against  the 
working  of  the  minerals  around  the  feu  in  respect  (1)  said  adjacent 
minerals  were  not  the  property  of  the  pursuers;  and  (2)  the 
pursuers  had  in  their  feu  writ  abandoned  all  right  to  support 
from  the  adjacent  minerals.  The  defenders,  the  Bellsdyke  Coal 
Co.,  maintained  that  they  had  the  right  to  work  the  minerals 
•under  the  academy  in  virtue  of  their  lease  of  1889. 
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Two  queetions  are  thus  raised  in  the  pleadings  of  the  parties 

Bj***^g^^(l)  whether  the  pursuers,  the  Airdrie  School  Board,  are  the 

Codij^rK    absolute  owners  of  the  coal,  ironstone,  and  other  mineralB  under 

Feb.  w^iew.    |.jjg  ground  disponed  to  them  by  the  feu  disposition  upon  which 

Sheriff maib.    ^^^  Airdrie  Academy  and  rector's  house,  &c.,  were  erected;  and 

(2)  whether  the  pursuers  are  entitled  to  lateral  support  from  the 

mineral  operations  of  the  present  Bellsdyke  Coal  Co.  around  the 

ground  feued  to  them. 

The  first  question  falls  to  be  solved  by  the  deeds  in  prooesB. 
I  have  already  referred  to  these  deeds,  viz.,  the  lease  of  the 
mmerals  of  1875  and  the  feu  disposition  in  favour  of  the  pursuers 
of  1877.  There  can  be  no  doubt  that,  by  the  terms  of  the  feu 
disposition,  not  only  the  ground  upon  which  the  academy,  ^, 
was  built,  but  also  the  coal,  ironstone,  and  other  minerals  under 
the  same  were  disponed  to  them  by  Mr.  Alexander,  the  proprietor, 
"  excepting  in  so  far  as  the  same  have  not  been  or  may  not  be 
"  wrought  out  or  excavated  "  under  the  lease  of  1875.  The  right, 
therefore,  to  these  minerals  depended  upon  the  existence  of  the 
lease,  so  that  when  the  lease  came  to  an  end,  whether  on  the 
expiry  of  the  nineteen  years — namely,  at  Whitsunday,  1894 — or 
before  that  period,  from  whatever  cause,  the  pursuers'  right  to  the 
minerals  became  absolute,  and  freed  from  the  exception  or  reser- 
vation. The  question  then  is,  did  the  lease  come  to  an  end  before 
Whitsunday,  1894,  or,  rather,  is  it  now  in  existence?  I  think  I 
have  already  shown  that  it  came  to  an  end  at  Whitsunday,  1887. 
There  are  several  breaks  provided  for  in  the  lease,  at  any  one  of 
which  the  lessees  had  the  power  to  *'  renounce  and  give  up  and 
<*  put  an  end  to  the  lease."  That  they  did  so  is  manifest  from  the 
fact  that  the  proprietor,  Mr.  Alexander,  entered  into  another  lease  of 
the  same  minerals  (with  a  certain  exception  not  in  the  lease  of  1875) 
with  new  tenants,  whose  term  of  entry  was  at  Whitsunday,  1887, 
and  which  new  lease,  as  I  have  pointed  out,  was  different  in  several 
respects  as  to  rent,  lordships,  power  to  renounce,  and  duration 
from  the  lease  of  1875.  I  do  not  know  whether  there  was  any 
express  written  renunciation  by  the  tenants  of  the  lease  of  1875, 
but  that,  in  my  opinion,  is  immaterial.  ''Renunciation,"  says 
Professor  Rankin,  in  his  Treatise  on  Leases,  "may  be  implied 
"from  facts  and  circimistances  inconsistent  with  the  lease  in 
"  question.  The  ordinary  case  is  the  acceptance  of  a  new  lease 
"differing  in  some  material  respect  from  the  old."  And  again, 
Erskine,  2-6-44,  "The  consent  of  parties  to  give  up  a  current 
"  tack  is  presumed  when  the  tenant  accepts  of  and  uses  a  posterior 
"  tack  in  which  any  variation  is  made  from  the  first  either  as  to 
"  the  tack  duty,  term  of  endurance,  or  other  provisions  relating  to 
"  it."  The  case  put  by  Erskine  is  not  so  strong  as  the  present, 
for  there,  even  although  the  new  lease  was  with  the  same  tenant 
as  in  the  old,  if  the  former  was  different  from  the  latter,  the  old 
lease  is  presumed  to  be  given  up.     In  the  present  case  the  new 
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lease  is  to  new  tenants,  and  is  different  in  yarious  respects  from  lahakmhim 
the  old  lease.  It  is  of  no  consequence  that  in  both  leases  tl^e  B«Sd^BSid7l« 
tenants  are  called  partners  of  the  Bellsdyke  Coal  Co.  These  o<»>oo^.*«- 
partners  under  the  lease  of  1889  are  new  tenants  and  have  no  ^^i^***-. 
conoem  with,  nor  are  they  entitled  to  take  advantage  of,  the  terms  *»"**"*'■• 
of  the  old  lease.  That  old  lease  was  wiped  out  of  existence  by 
the  new  lease.  This  old  lease  might  have  been  put  an  end  to 
in  another  way  before  its  natural  termination  in  1894,  namely,  by 
the  tenants  allowing  two  terms'  rent  or  lordship  to  remain  unpaid 
and  an  irritancy  being  thereby  incurred.  In  that  case,  if  the 
landlord  resumed  possession  of  the  subjects,  could  it  be  said  that  the 
lease  existed  any  longer?  In  whatever  way  the  lease  came  to  an  end 
before  its  natural  termination,  the  pursuers  then  had  the  absolute 
right  to  the  minerals  under  their  ground  in  virtue  of  the  feu  dis- 
position. There  cannot  be  two  leases  of  the  same  subjects.  In  any 
view,  the  pursuers  have  no  concern  with  the  new  lease,  and  that 
lease  can  in  no  way  be  pleaded  against  their  right  to  the  minerals 
after  the  old  lease  had  been  given  up  or  put  an  end  to.  The 
defenders,  the  Bellsdyke  Coal  Co.,  state  in  their  defences,  "  It  was 
**  the  understanding  of  the  parties  to  this  latter  lease  (that  is,  the 
*' lease  of  1889)  that  the  rights  of  the  tenants  under  the  same,  as 
"regards  the  working  of  the  minerals  under  the  pursuers*  pro- 
"  perty,  were  to  be  exercised  as  they  could  have  been  under  the 
"  original  lease  down  to  the  period  when  the  same  expired  natu- 
"  rally,  as  afosesaid.''  With  this  understanding  the  pursuers 
have  no  concern.  They  were  not  parties  to  it,  and  besides  there 
is  not  the  slightest  reference  in  the  new  lease  to  the  old  lease. 
Such  an  understanding,  therefore,  goes  for  nothing  with,  the 
pursuers.  All  this  is  really  conclusive  of  the  case,  and,  if  I  am 
right  in  the  views  which  I  have  expressed,  the  pursuers  are 
entitled  to  perpetual  interdict  against  the  defenders  working  the 
minerals  under  the  ground  upon  which  the  Airdrie  Academy, 
rector's  house,  and  offices  are  erected. 

The  counsel  for  Mr.  Alexander  at  the  debate  referred  to  the 
clause  in  the  feu  disposition  by  which  it  was  provided  that  the 
School  Board  "shall  have  no  claim  whatever  for  any  damage 
"  that  may  be  done  or  caused  to  be  done  to  the  piece  of  ground 
"hereby  disponed,  and  buildings  erected  and  to  be  erected 
"thereon,  by  any  of  the  operations  in  time  past  or  to  come 
"  of  the  said  Alexander  John  Alexander,  or  his  predecessors,  or  his 
"  heirs  and  successors  and  tenants,  in  working  and  removing  the 
"minerals  under  the  same,  all  loss,  risk,  and  damage  being  to  be 
"  borne  and  sustained  by  the  said  School  Board  itself,"  and  main- 
tained under  reference  to  the  case  of  Andrew  v  Buchanan,  1873, 
H.L.  2  Sc.  App.  Cas.  286,  that  the  pursuers  had  no  right  to  the 
minerals  or  to  interdict  the  Bellsdyke  Coal  Co.  from  working 
the  same.  This  clause,  however,  must  be  read  in  connection 
with  the  reference  to  the  tack  or  lease  of  1875,  mentioned  in 
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Lavaubbibil  the  feu  disposition,  and  if  so  read  it  can  only  mean  that  thfe 
g^^^ggj^^^  pursuers    were    to    have    no    claim    for   damage    done    through 
Goal co^, Ac     ^i^Q  operations  of  the  tenants  under  that  lease.     The  words  "to 
Ftb.u^iau.    (t  cQuae "  are  no  doubt  used,  but  these  words  could  not  apply  to 
Sheriff  maxb.    tenants  under  a  new  lease,  simply  because  the  minerals  became 
the  property  of  the  pursuers  when  the  lease  of  1875  terminated 
or  was  given  up  or  put  an  end  to.     The  only  meaning  which  I 
can  attach  to  them  is  this,  that  in  the  event  of  the  tenants  assign- 
ing the  lease,  which  they  could  liave  done,  the  assignees  should 
have  the  benefit  of  the  clause.     There  was  no  assignation  of  the 
lease,  and  when  the  lease  was  put  an  end  to  in  1887  the  clause 
referred  to  fell  with  it.     The  case  of  Andrew  v  Buchanan  there- 
fore has  no  application  to  the  present. 

The  second  question,  as  to  the  right  of  the  pursuers  to  lateral 
support  round  their  ground  from  the  mineral  operations,  is,  in  my 
opinion,  not  attended  with  difficulty.  The  pursuers  do  not  dispute 
the  defenders'  right  to  work  these  minerals.  At  common  laW) 
however,  the  pursuers  are  entitled  to  this  support,  unless  they 
have  expressly  or  by  implication  contracted  themselves  out  of  it 
The  defenders  say  the  pursuers  have  done  so,  and  they  refer  to 
the  clause  just  quoted  and  to  another  clause  to  which  I  will 
aUude.  The  clause  just  quoted,  however,  even  although  it  were 
still  operative,  has  no  reference  to  the  mineral  workings  around  or 
adjacent  to  the  pursuers'  ground.  It  only  refers  to  the  mineral 
workings  under  the  same,  and  this,  in  my  opinion,  is  a  conclusive 
answer  so  far  as  this  clause  is  concerned.  The  other  clause  in  the 
feu  disposition  is  as  follows : — "  In  the  event  of  the  said  School 
"  Board  arranging  with  the  tenants,  present  or  future,  in  the  said 
"  estate  that  additional  minerals  under  or  adjoining  the  ground 
"hereby  disponed  shall  not  be  worked,  the  said  School  Board 
"  shall  pay  to  me  or  my  foresaids  the  estimated  amount  of  lord- 
"  ships  which  would  have  been  payable  to  me  for  the  additional 
"minerals  so  left  unworked  if  the  same  had  been  worked  and 
"  brought  to  the  surface."  With  all  deference  to  the  defenders, 
I  cannot  see  the  application  of  this  clause  to  the  question  of  lateral 
support  ac^oining  the  pursuers'  ground.  It  is  not  the  same  as  the 
clause  with  reference  to  the  workings  under  their  ground.  In  my 
opinion,  therefore,  the  pursuers  have  not  contracted  themselvee 
out  of  their  common  law  right  to  have  such  support.  "Every 
"  owner  of  land  in  its  natural  state  has  a  prima  facie  right  to 
"  support  lateral  as  well  as  vertical,  and  the  adjacent  or  subjacent 
"  owner  has  no  right  prima  facie  in  order  to  win  minerals  to  with- 
"draw  such  support"  (M*Sweeney  on  Mines  and  Minerals,  294, 
and  cases  referred  to.  See  the  case  of  Dixon  v  White^  1883,  L.R. 
8  App.  Ca.  833).  The  defenders  having  intimated  that  they  are 
approaching  the  pursuers'  ground  with  their  mineral  workings, 
and  that  these  might  endanger  the  pursuers'  property,  they  are,  in 
my  opinion,  entitled  to  see  that  that  property  is  protected,  and  to 
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ittierdiot  the  defenders  from- working  the  minerals  within  tfuch  Uhaumhisb. 

liae  as  may  be  fixed  by  an  engineer  around  the  pursuers'  ground  b^JS^  B^Sjjke 

m  will  Ef^fl5ciently  protect  the  ground  and  buildings  thereon  from 

iojurj  by  the  mineral  operations.     So  far,  therefore,  as  this  branch 

of  the  case  is  concerned,  I  have  continued  the  interim  interdict 

and  remitted  to  a  mining  engineer  to  fix  such  a  line  as  that 

referred  to.  W.  L.  M. 

This  interlocutor  was  appealed  to  the  Court  of  Session, 
but  the  appeal  was  abandoned,  and  thereafter  the  following 
interlocutors  were  pronounced : — 

AiHDRiB,  I9th  April,  1892. — In  respect  of  the  abandonment  by  April  lo,  law. 
the  defenders,  Alexander  John  Alexander  and  Henry  Charles 
Deedes,  of  their  appeal  to  the  Court  of  Session,  on  the  craving  of 
the  pursuers,  decerns  against  the  said  defenders  for  the  sum  of 
£3  3s.  sterling  of  expenses  in  terms  of  the  Act  of  Sederunt  relative 
to  such  abandonment.  Wm.  Ludovio  Maib. 


Sheriff  M  AiH. 


AiRDRiB,  29th  October,  1892. — Having  heard  parties'  procurators 
on  the  motion  for  the  pursuers,  and  considered  the  report  by 
Geoige  Wilson  M'Creath,  mining  engineer,  Glasgow,  finds  in  terms 
thereof  that,  in  order  to  provide  sufficient  protection,  it  will  be 
necessary  to  leave  unworked  the  minerals  under  the  pursuers' 
property,  and  for  a  distance  around  it  of  one  yard  horizontal  for 
every  two  yards  that  the  respective  seams  are  in  depth  from  the 
surface  of  the  ground;  therefore  grants  perpetual  interdict  as 
craved  against  the  defenders  from  searching  for,  working,  winning, 
or  carrying  away  the  coal,  ironstone,  and  other  minerals,  so  far  as 
not  already  wrought  within  a  distance  around  the  piirsuers' 
boundary  of  one  yard  horizontal  for  every  two  yards  that  the 
seam  may  be  in  depth  from  the  surface  of  the  ground :  Finds  the 
defenders  jointly  and  severally  liable  to  the  pursuers  in  expenses, 
(fee.,  and  decerns.  Wm.  Ludovic  Mair. 

For  the  School  Board— Mr.  G.  B.  Motherwell,  Aii-drie. 

For  Bellfldyke  Coal  Co.— Mr.  W.  S.  Sebvice,  Coatbridge. 

For  Mr.  Alexander— Mr.  M'Clvre,  advocate,  Edinburgh,  and 
Mr.  J.  M.  Macfaklane,  Airdrie. 


Oc(.ie,uo2. 
SherUrMAift. 


SHERIFF  COURT  OF  ROXBURGHSHIRE. 
EoBEBT  PuRDOM,  Pv/r8uer ;  Elizabeth  Little  or  Rutheb-     No.  4. 

FORD,  Defender.  iioxBOMHBiii*^ 

Right  in  gecurity — ^Ex  facie  ahsoltUe  disposition — Summary  ^^SStorA. 
Section  of  granter  left  in  possession. — Where  the  holder  of  — 
an  ex  facie  absolute  title,  with  an  unrecorded  back  bond, 
allowed  the  granter  to  remain  in  the  personal  occupancy 
of  part  of  Uie  premises,  held  that  whatever  power  he 
might  have  to  remove  the  occupier,  he  could  not  do  so 
by  simunary  ejection. 

This  WBJB  an  action  raised  by  Robert  Purdom,  solicitor, 
Hawick,  against  Elizabeth  Little  or  Rutherford,  St.  Mary's, 


Digitized  by' 


Google 


14  SHERIFF  COURT  REPORTS.  [Vol.  dl 

BoxwrmQHBHiBB.  Melrose,  prayii:ig  for  warrant  to  summarily  eject  the  de- 
£S2?Ri5,  fender  and  her  goods,  &c.,  from  the  dwelling-house  and  others 
occupied  by  her  at  St.  Mary's,  Melrose,  and  to  make  the 
same  void  and  redd  that  the  pursuer  and  others  in  his  name 
might  enter  thereto  and  peaxseably  possess  and  enjoy  the  same. 
The  defender,  by  a  disposition  dated  30th  and  recorded 
31st  August,  1882,  "for  certain  good  and  onerous  causes  and 
"considerations"  disponed  in  favour  of  Thomas  Purdom, 
solicitor,  Hawick,  and  to  the  pursuer  and  the  survivor  of 
them  and  his  heirs  and  assignees  whomsoever,  heritably 
and  irredeemably,  certain  subjects  situated  in  Danieltown, 
in  the  parish  of  Melrose.  The  disponees  executed  a  back 
bond  in  usual  form  in  favour  of  the  defender,  dated  20th 
April,  1883,  which  was  unrecorded.  Notwithstanding  said 
disposition,  the  defender  remained  in  personal  occupancy  of 
part  of  the  subjects  without  paying  any  rent.  The  said 
Thomas  Purdom  died  in  1886.  The  pursuer  repeatedly 
requested  the  defender  to  remove,  to  enable  him  to  let  or 
sell  the  property,  as  she  was  due  him  considerable  sums  for 
money  advanced  to  meet  interest  on  mortgages,  &c.»  and 
the  balance  was  accumulating  through  loss  of  rent,  but  she 
refused  to  do  so.  The  pursuer  pled  that  the  defender  had 
no  title  to  possess  and  occupy  the  premises,  and  that  he 
was  entitled  to  eject  her,  her  occupation  being  only  at  his 
pleasure,  and  that  his  title  was  absolute  and  unaffected  by 
the  said  back  bond,  which  had  never  been  recorded  nor 
judicially  produced.  Pursuer  cited  the  case  of  The  Scottish 
HeritahU  Security  Co.,  Ltd,  v  Allan  GampbeU  &  Co.  (14th 
Jan.  1876, 3  R.  333)  in  support  of  his  contention.  Defender 
pled  that  the  disposition  in  favour  of  the  pursuer  being  ex 
fade  granted  witiiout  any  onerous  consideration,  and  being 
qualified  by  a  back  bond  or  deed  of  trust  completely  quali- 
fying the  pursuer's  right,  was  not  a  title  suflScient  in  law  to 
found  an  action  of  ejection.  The  Sheriff-Substitute  (Speirs), 
without  allowing  a  proof,  but  after  debate,  sustained  the 
pursuer's  plea  in  the  following  interlocutor : — 

M*yMatt.  Jedburgh,   ^th  May^    1892.— The  Sheriff-Substitute  having 

Sheriff  BraiBB.  heard  parties'  procurators  and  considered  the  case  and  produc- 
tions, finds  in  point  of  fact  (1)  that  by  the  disposition  the 
defender  disponed  the  house  and  lands  in  question  in  favour 
of  Messrs.  Thomas  and  Robert  Purdom,  the  pursuer,  and  that 
at  present  the  pursuer  is  heritable  proprietor  of  said  house 
(St.  Mary's,  Melrose)  and  lands;  (2)  that  the  defender  has  not 
produced  any  title  to  or  lease  of  said  house  and  lands ;  finds 
in  point  of  law,  the  pursuer,  being  proprietor  of  the  house  and 
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lands  of  St,   Mary's,  is  entitled  to  decree  as  craved;  therefore <o»BPMOMHtmi. 
grants  decree  in  terms  of  the  prayer  of  the  petition ;  finds  the     £t»2?SrS. 
defender  liable  to  the  pursuer  in  expenses,  Ac.,  and  decerns. 

Fbtbb  Spbirs. 
The  defender  appealed  to  the  Sheriff  (Boylk  Hope), 
and  after  some  procedure,  during  which  the  record  was 
opened  and  the  case  remitted  to  the  Sheriff-Substitute  of 
new  to  adjust  and  close  the  record,  the  Sheriff-Substitute 
allowed  a  proof  of  certain  averments  by  the  defender,  when 
the  pursuer  in  turn  appealed  to  the  Sheriff,  who  pronounced 
the  following  interlocutor : — 

Jbdburgh,  2Sth  October,  1892. — The  Sheriff  having  considered  Oct  mumi 
the  process,  after  hearing  parties'  procurators  on  the  pursuer's  8h«riffHoFi. 
appeal,  recaUs  the  interlocutor  appealed  against;  finds  in  fact  (1) 
that  the  defender  by  disposition  dated  30th  and  recorded  31st 
August,  1 882,  disponed  in  favour  of  Thomas  Purdom,  solicitor,  Hawick, 
and  to  the  piu*suer  and  the  survivor  of  them  and  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably,  certain  subjects 
situated  in  Danieltown,  in  the  parish  of  Melrose;  (2)  that  said  - 
disponees  executed  a  back  bond  dated  20th  April,  1883,  in  favour 
of  the  defender,  which  has  not  been  recorded ;  (3)  that  by  said 
back  hond  it  is  declared  that,  though  the  subjects  are  ex  facie 
vested  in  the  granters  of  the  bond  absolutely  and  irredeemably, 
yet  the  same  are  truly  held  in  security  only  and  for  the  purposes 
therein  set  forth ;  (4)  that,  notwithstanding  said  disposition,  the 
defender  has  remained  in  the  personal  occupancy  of  the  subjects 
disponed,  and  has  not  paid  or  been  asked  to  pay  any  rent  therefor; 
and  (5)  that  the  said  Thomas  Purdom  is  dead:  Finds  in  law 
that  in  these  circumstances  a  petition  for  summary  ejection  is 
incompetent  in  the  Sheriff  Court;  therefore  dismisses  the  action 
as  incompetent,  and  decerns ;  finds  the  defender  entitled  to 
expenses,  &c.  David  Botlb  Hope. 

2fote, — There  were  various  points  that  bulked  largely  in  the 

debate  which  it  is  unnecessary  for  me  to  discuss,  because  they 

bear  upon  the  legal  position  of  the  contending  parties  in  relation 

to  the  subjects  in  dispute.      I  do  not  give  any  opinion  as  to 

whether  the  title  of  the  pursuer  is  such  as  would  entitle  him  in 

some  way  or  other  to  deprive  the  defender  of  her  occupancy. 

That  is  a  question  which  it  would  take  a  long  note  to  deal  with, 

fl«^  as  it  is  not  necessary  for  the  decision  of  the  case,  I  forbear  to 

,.  z^iiss  it.     I  feel  tied  up  by  a  series  of  decisions  to  hold  that, 

^^/itever  power  the  pursuer  may  have  to  remove  the  defender,  he 

^oixot  do  it  by  summary  ejection.     It  will  be  sufficient  to  refer  to 

{he  cases  of  M'Farlane  v  Campbell,  4th  March,  1857,  19  D.  623 ; 

Wyli^  V  HerUahle  Securities  Investment  Association,  Ltd,,   22nd 

P©c-    1871,  10  Maoph.  253;  and  The  Scottish  Property  Investment 

B^UflingJocUty  v  Htyrne,  31st  May,  1881,  8  R.  737.     It  is  true 
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Bo^rooHtHiM,  tiiat  in  the  two  first  of  these  cases  the  titles  of  the  pursuers  bore 
Pttrtomr Little.  ^^  the  face  of  them  to  be  in  security,  but  in  the  third  case  there 
was  an  ex  facie  absolute  title,  and  although  there  was  not  a  back 
bond,  there  was  what  was  held  to  be  equivalent  to  one.  And  in 
all  these  cases  there  were  clauses  or  rules  which  gave  the  pursuers 
express  and  very  stringent  powers,  which  are  awanting  in  the 
present  case,  and  yet  the  Court  held  that  summary  ejection  was 
incompetent.  I  have  considered  whether  the  extended  jurisdic- 
tion conferred  on  Sheriff  Courts  by  the  Act  of  1877  removes  any 
incompetency  which  was  found  to  exist  in  the  cases  before  its 
date.  But  from  the  last  quoted  case  it  seems  that  it  does  not. 
Lord  Deas  referred  to  the  change  made  by  that  Act,  but  it  did 
not  alter  the  law  applicable  to  inch  cases.  I  have  carefully  con- 
sidered the  case  quoted  on  behalf  of  the  pursuer.  The  Scottish 
Heritahle  Security  Co,  v  Allan  Campbell  is  Co,  (14th  Jan.  1876, 
3  K.  333),  and  am  satisfied  that  the  point  which  was  there  decided 
has  no  bearing  on  the  present  question.  Besides,  that  case  was 
prior  in  date  to  the  third  of  the  cases  referred  to  above.  In 
regard  to  what  was  there  decided  in  reference  to  the  pursuers 
being  feudal  proprietors,  it  will  be  instructive  to  note  the  opinions 
of  the  appellate  judges  in  the  House  of  Lords  in  the  recent  case  of 
The  Heritahle  Revertionary  Co,  v  M^Ka^s  Trustees,  The  report 
is  not  yet  published,  but  I  have  read  the  opinions  in  manuscript 
The  Lords  reversed  the  decision  of  the  First  Division,  reported  in 
18  R.  1166,  and  held  that  subjects  conveyed  by  an  absolute  dis- 
position, qualified  by  a  back  bond,  were  still  the  property  of  the 
disponee.  But,  as  I  said  before,  the  only  point  I  have  to  decide 
is  the  competency  of  the  form  of  action  adopted  by  the  pursuer. 

D.  B.  H. 
For  pursaer-— Messrs.  Thomas  Pubdom  ft  Sons,  Hawick,  and 

Messrs.  Tuknbull,  Simsok,  ft  Stubhogk,  Jedburgh. 
For  defender— Mr.  Geosob  HniSON,  Jedburgh. 


No.  5. 

PimrasHimB. 

Ptii.->AndenoD.^ 


SHERIFF  COURT  OF   PERTHSHIRE. 
Petition  by  Mrs.  Chbistina  Anderson. 
Executry — Bond  of  caution  by  female, — Held  that  since  the 
passing  of  the  Married  Women's  Property  Act,  1881,  a 
woman  is  now  in  a  position  to  become  a  responsible 
cautioner. 

This  was  a  petition  by  Mrs.  Christina  Anderson,  as 
executrix  of  the  deceased  James  Anderson,  Burrell  Street, 
CriefF.  The  petitioner  lodged  virith  the  clerk  of  Court  an 
inventory  of  the  deceased's  personal  estate  and  effects,  and 
submitted  the  name  of  an  unmarried  woman  as  cautioner. 
The  clerk  refused  to  accept  her  as  cautioner,  on  the  ground 
that  hitherto  females  had  not  been  accepted  as  cautioners, 
and  mcdntained  that  until  the  Court  decided  otherwise  he 
was  not  entitled  to  depart  from  the  recognised  practice. 
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The  petitioner  accordingly  presented  an  application  to  the    pmmmiee. 
Court  to  authorise  the  clerk  of  Court  to  accept  of  a  bond  Pto--^«"«»- 
of  caution  by  the  proposed  cautioner  and  to  issue  confir- 
mation.    The  SheriflT-Substitute  (Grahame)  granted  the 
prayer  of  the  petition,  and  to  the  interlocutor  added  the 
following  note : — 

Up  till  the  passing  of  the  Married  Women's  Property  (Scot-  Nov.  o^iws^ 
land)  Act,  1881,  the  proposal  to  accept  of  the  bond  of  a  female  8h«JffQ»^B^>««- 
cautioner  as  sufficient  in  an  application  for  confirmation  would 
not  have  been  entertained.  The  right  given  under  that  Act  to  a 
woman  to  possess  a  separate  estate  which  shall  not  be  subject  to 
the^  mariti  of  her  husband  puts  her  now  in  a  position  to  become 
a  responsible  cautioner,  and  in  the  event  of  her  possessing  a 
sufficient  separate  estate  to  cover  the  obligation  in  her  bond, 
there  seems  to  me  to  be  no  reason  for  refusing  to  accept  her  as  a 
cautioner. 

For  petitioner— Mr.  Malcolm  Fiklayson,  Crieff. 


In  Charles  M'Intosh's  Cessio.  Nq,  6, 

Cessto — Constitution  of  notour  bankruptcy —  Withdrawal  of  PRRTAsRiaR. 
charge, — Held  (following  Brown  <ih  Co,  v  Afartin,  <j&c.,  M'lntxMhHCenio. 
4  Sh.C.  Hep.  281)  that  a  creditor's  withdrawal  of  a 
charge  during  its  currency  and  substitution  of  another 
therefor  does  not  prevent  notour  bankruptcy  being  con- 
stituted upon  the  first  charge  and  its  being  available  to 
other  creditors. 

Charles  M'Intosh,  stationer  and  fancy  goods  merchant, 
Perth,  was,  on  23rd  October,  1891,  charged  at  the  instance 
of  Peter  M'Lean,  Dundee,  to  make  payment  of  £12  168.  2d. 
and  interest,  in  virtue  of  an  extract  registered  protest  from 
the  Sheriff  Court  books  of  Perthshire  of  that  date.  On  the 
same  day  intimation  was  given  to  M'Intosh  by  an  officer  of 
Court  of  M'Lean's  intention  to  present  a  petition  for  cessio 
against  him  on  31st  October,  1891.  On  23rd  October  James 
Ballantine,  grocer,  Perth,  another  creditor  of  M'Intosh,  had 
obtained  decree  against  him  in  the  Small  Debt  Court  at 
Perth  for  £11  14s.  9d.,  with  4s.  7d.  of  expenses,  and  on  the 
same  day  Ballantine  also  charged  M'Intosh  upon  his  decree 
and  gave  him  notice  by  an  officer  of  Court  that  he  would 
present  a  petition  for  cessio  against  him  on  30th  October 
(being  a  day  before  M'Lean).  The  charge  given  by  M'Lean 
upon  his  extract  registered  protest  would  have  expired  on 
29th  October,  and  the  charge  given  by  Ballantine,  upon  his 
Small  Debt  decree,  on  2nd  November,  1891.  On  24th 
Ckstober  (the  day  after  his  first  charge)  M'Lean  gave  a  new 
charge  upon  his  extract  registered  protest,  the  sheriff- 
officer  at  the  same  time  giving  notice  to  the  debtor  "  that 
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PiBsip^iKi.  "  the  charge  given  by  me  to  yoa  of  yesteixliay's  date  in 
M'iiit<Mh;sOenio. « yirtue  of  the  foresaid  extract  registered  protest  and 
"  warrant  is  departed  from  and  withdrawn,  and  the  above 
"charge  substituted  therefor,  to  which  alone  you  will 
''  pay  obedience  and  effect."  M*Lean  also  on  this  date 
(24th  October)  gave  new  intimation  by  the  officer  of  his 
intention  to  present  a  petition  for  cessio  against  the  debtor 
on  31st  October,  with  "  notice  that  the  intimation  to  the 
"above  effect  given  by  me  to  you  of  yesterday's  date  is 
"  withdrawn  and  the  above  intimation  substituted  therefor." 
A  caveat  was  lodged  by  McLean  against  Ballantine's 
petition  for  cessio.  This  petition  was  duly  lodged  on  30th 
October  and  founded  on  the  debtor's  notour  bankruptcy, 
constituted  by  his  insolvency  concurring  with  the  first 
charge  given  by  M'Lean,  followed  by  the  expiry  of  the  days 
of  charge  without  payment.  Parties'  agents  were  heai'd 
upon  the  caveat  lodged  by  M'Lean,  and  it  was  contended 
by  his  agent  that,  as  his  first  charge  had  been  withdrawn, 
it  could  not  be  founded  on  for  the  purpose  of  constituting 
notour  bankruptcy,  and  that  the  prayer  of  the  petition 
should  therefore  not  be  granted.  He  ilso  contended  that 
Ballantine's  intimation  that  he  would  present  a  petition  on 
30th  October  was  inept,  in  respect  that  he  had  given  the 
debtor  a  charge  which  would  not  expire  till  2nd  November. 
For  Ballantine,  on  the  other  hand,  it  was  maintained  (1) 
that  the  mere  withdrawal  of  M'Lean's  charge  during  its 
currency  did  not  prevent  the  notour  bankruptcy  coming 
into  force  at  the  expiration  of  the  days  of  charge  (Brown 
V  MaHin,  &c,,  4  Sh.C.  Rep.  281);  and  (2)  that  bank- 
ruptcy once  constituted  is  available  to  all  creditors 
(Goudy  on  Bankruptcy,  p.  84),  and  that  Ballantine 
was  therefore  entitled  to  avail  himself  of  the  bankruptcy 
constituted  by  McLean's  diligence  and  was  not  obliged  to 
await  the  expiration  of  the  charge  given  by  himself. 
Oct  80, 180S.  The  Sheriff-Substitute  (Grahame)  held  that,  while  it  was 

BheriffoiuHAMB.  perfectly  competent  for  Mr.  M'Lean  to  withdraw  his  charge 
so  far  as  he  himself  was  concerned,  he  could  not  withdraw  it 
so  as  to  prevent  notour  bankruptcy  being  constituted  by 
the  elapse  of  the  days  of  charge.  The  Sheriff  also  repelled 
the  objection  as  to  Ballantine's  applying  for  cessio  before 
the  expiry  of  the  charge  given  by  him.  The  usual  deliver- 
ance appointing  notice  of  the  petition  for  cessio,  &c,  was 
thereafter  pronounced. 

For  Ballantine — Mr.  John  B.  M'Cash,  Perth. 
For  M 'Lean— Messrs.  J.  ft  J.  Stbwabt,  Perth. 
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MR-J.    Y.    Fairweather    (Berwick    Roy's    Trustee),      No.  7. 
Pwrauer  and  Nomirud  Ra/iaer;  Alexander  Roy    PKawwHiM. 
and  Others,   Deferiders,  '**SJJ?4f '' 

Process — Mandatary — English  litigant.  —  Circumstances  in 
which  a  motion  to  have  a  litigant  resident  in  England 
ordained  to  sist  a  mandatary  reused. 

In  an  action  of  multiplepoinding  at  the  instance  of 
James  Young  Fairweather,  accountant,  Perth,  trustee  on 
the  sequestrated  estate  of  Berwick  Roy,  farmer,  Fairy- 
green  and  Balgray  Dykes,  near  Coupar-Angus,  pursuer 
and  noininal  raiser,  against  Alexander  Roy,  residing  at 
Broxted,  Essex,  common  debtor  and  real  raiser,  and  the 
Commercial  Bank  of  Scotland,  Limited,  carrying  on  business 
in  South  Street,  Perth,  and  George  Kyd,  auctioneer,  Perth, 
trustee  on  the  sequestrated  estates  of  William  M'Larea  and 
William  {Johnstone  McLaren,  both  farmers  at  Bush,  in  the 
parish  of  Kinnoull  and  county  of  Perth,  defenders,  claims 
were  lodged  for  (1)  Alexander  Roy,  the  real  raiser,  who 
formerly  resided  at  Fairygreen  aforesaid,  but  before  the 
raising  of  the  action  had  gone  to  reside  at  Broxted,  Essex, 
and  who  claimed  the  fund  in  medio  (£46  6s.  Id.)  as  being 
the  dividend  on  his  claim  in  Berwick  Roy's  sequestration ; 
and  (2)  the  Commercial  Bank,  who  claimed  the  fund  as 
arresting  creditors  of  Alexander  Roy  for  £44  4s.,  being  the 
balance  due  under  a  bill  (now  held  by  the  bank)  of  which 
Alexander  Roy  was  one  of  the  acceptors.  The  validity  of 
the  arrestment  used  by  the  bank  was  denied  by  Alexander 
Roy  on  various  grounds. 

Before  the  record  in  the  competition  was  closed,  the  Com- 
mercial Bank  lodged  a  minute  craving  that  Alexander  Roy 
be  ordained  to  sist  a  mandatary.  It  was  contended  for  the 
bank  that  as  Roy  did  not  deny  that  he  had  accepted  the  bill 
and  that  the  balance  was  due  upon  it,  he  was  either  fraudulent 
or  a  **man  of  straw"  in  not  allowing  the  bank  to  get  pay- 
ment from  the  ari*ested  money,  and  that  he  should  therefore 
not  be  allowed  to  proceed  with  his  claim  (he  being  resident 
out  of  Scotland)  without  sisting  a  mandatary.  The  motion 
was  opposed  on  the  ground  that  Roy  was  solvent  and  still 
resident  within  the  United  Kingdom,  although  he  had  left 
Scotland.  The  following  interlocutor  was  issued  by  the 
Sheriff-Substitute  (Grahame)  : — 

Pbbth,   26th  July,   1892. — Having  heard  parties'  procurators    Jai7M,i89s. 
and  advised  the  case  with  reference  to  the  motion  of  the  claimants,  BhwuroKAHAHi. 
the  Commercial  Bank  of  Scotland,  to  ordain  the  claimant  Alex- 
ander Roy  to  sist  a  mandatary,  refuses  the  motion  and  appoints 
the  case  to  be  enrolled  for  further  procedure.      John  Grahams. 
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PMUMHiM.  Note. — I  do  not  find  in  the  circumstances  of  this  case  the 

'^j^&ir*'  special  grounds  which  are  required  for  the'  sistiug  of  a  mandatary 
July  aSTiaML  "^  *^®  United  Kingdom. 
Sheriff  Q&AHAMi.  ^^^  requiring  a  mandatary  to  be  sisted  in  the  case  of  a  party 
resident  in  England  is,  according  to  the  later  decisions  of  the 
Court  of  Session,  a  hardship  upon  the  party  which,  except  in  very 
special  circumstances,  ought  not  to  be  authorised.  The  rule  in 
such  cases,  as  stated  by  the  judges  in  LawzwC^  Trustees  v  British 
Linen  Co.,  20th  June,  1874,  1  R.  1065,  is  that  when  the  party 
who  is  called  on  to  sist  is  not  abroad,  but  only  in  some  other  part 
of  the  United  Kingdom,  and  when  the  security  for  costs  is  as  good 
as  if  the  party  were  in  Scotland,  no  mandatary  should  be  required 
unless  in  the  discretion  of  the  Court  there  are  special  circum- 
stances calling  for  exceptional  procedure  as  necessary  to  prevent 
injustice  to  the  party  on  whose  behalf  the  appointment  of  the 
mandatary  is  asked.  Such  a  case  (Lawson  v  Yaung^  June  29, 
1891,  7  Sh.C.  Rep.  319)  is  reported  as  having  occurred  ui  the 
Dumfries  Sheriff  Courts  when  the  pursuer,  being  alleged  to  be  in 
bankrupt  or  insolvent  circumstances  and  being  at  the  time  an 
inmate  of  Carlisle  gaol,  was  ordained  to  sist  a  mandataay  in  the 
cause.  But  in  the  present  case  I  do  not  find  any  such  exceptional 
conditions.  The  position  of  the  claimant  Roy  is  certainly  not 
that  of  a  person  of  much  means,  but  it  is  not  apparently  changed 
from  what  it  was  when  he  accepted  the  bill  upon  which  the  Com- 
mercial Bank  found  their  claim  to  be  preferred  in  the  present 
action.  In  considering  the  necessity  of  sisting  a  mandatary  it  is 
to  be  kept  in  view  that  a  decree  for  expenses  in  a  Scotch  Court 
can  now  be  enforced  in  any  part  of  the  United  Kingdom.  In  the 
whole  circumstances  I  do  not  think  the  sisting  of  a  mandatary  by 
the  claimant  Alexander  Roy  should  be  made  a  condition  of  his 
urging  his  claim.  J.  6. 

For  Alex.  Roy— Mr.  R.  Hunteh  (for  Mr.  J.  B.  M*Cash),  Perth. 
For  Commercial  Bank— Mr.  Hugh  Campbell,  Perth. 


No.  8.  Andrew   Foote  and  Others,  PwrsiLers ; 

punsHiKi.  Alexander  Foote,  Defender. 

^^^Foott '  Cessio — Competency — List  of  creditors  in  petition. — ^A  petition 

for  cessio  at  the  instance  of  a  creditor,  which  contained 
neither  a  list  of  creditors  in  terms  of  the  Debtors'  Act^ 
1880,  sec.  8,  nor  a  statement  that  there  were  other 
creditors  not  known  to  the  petitioner,  dismissed  as 
incompetently  laid. 

On  4th  August,  1892,  a  petition  for  cessio  was  pre- 
sented at  the  instance  of  Andrew  Foote  and  Peter 
Foote,  salmon  fishers,  Stanley,  and  David  Foote,  game- 
keeper, WoodiSeld,  Kinclaven,  Stanley,  against  Alexander 
Foote,  salmon  fisher,  Stanley.  The  pursuers  averred  that 
the  defender  was  notour  bankrupt  in  respect  of  insolvency 
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concorring  with  an  expired  charge  for  payment  of  a  ^  ^vsmRitM. 
ram  of  £48  I4a  5A  of  expenses  due  by  the  defender  to  ^"^^Si^ "" 
them  under  a  decree  by  the  Sheriff  of  Perthshire  dated  1st 
December,  1891,  and  31st  May,  1892,  ajid  upon  which  the 
defender  was  charged  on  27th  July,  1892.  A  caveat  had 
been  lodged  by  the  defender  against  the  application  for 
cessio,  and  the  parties'  agents  having  been  heard  upon 
this,  the  defender  was  ordered  by  the  Sheriff-Substitute 
(Gbahame)  to  lodge  a  minute  containing  his  averments. 
The  defender  denied  that  he  was  insolvent;  averred  that  he 
had  a  counter  claim  against  the  pursuers  exceeding  £20 ; 
that  previous  to  the  petition  being  raised  he  had  offered 
payment  of  £40  in  settlement  of  the  mutual  claims  of  the 
parties ;  and  he  offered  to  consign  the  whole  amount  of  the 
pursuers'  claim  to  abide  the  order  of  Court.  He  further 
objected  to  the  competency  of  the  petition,  in  respect  that 
it  contained  neither  a  Ust  of  creditors  as  required  by  the 
Debtors'  (Scotland)  Act,  1880,  sec.  8,  nor  a  statement  that 
there  were  other  creditors  whom  the  pursuers  were  unable 
to  specify.  The  pursuers'  minute  in  reply  denied  the 
defender's  solvency;  stated  that  since  the  petition  was 
raised  he  had  told  that  he  was  due  considerable  sums  of 
money  to  certain  creditors  named,  and  ''numerous  other 
"  creditors  whose  names  the  pursuers  do  not  know" ;  denied 
the  counter  claim,  which  in  any  event  was  illiquid ;  denied 
that  defender  offered  £40  in  settlement,  and  explained  that 
he  offered  £20  and  his  son  offered  to  lend  or  advance 
another  £20 ;  "  not  known  and  not  admitted  that  defender 
**  can  consign  the  amount  of  pursuers'  claim,  but  explained 
''that  if  in  any  circumstances  the  defender  can  raise  the 
"  money,  he  is  bound  to  pay  it  to  the  pursuers  along  with 
*"  expenses,  in  order  to  prevent  the  usual  deliverance  on  the 
"  petition  being  granted." 

After  hearing  parties'  agents  upon  the  minutes,  the 
Sheriff-Substitute  sustained  the  defender's  objection  to  the 
competency  of  the  petition  by  the  following  interlocutor : — 

Perth,  16<A  August^  1892. — Having  beard  parties'  procurators,  Augurtie.i8Bi 
in  respect  that  the  petitioner  has  not  inserted  in  the  petition  ***"**' ^**"^'*^ 
a  list  of  the  bankrupt's  creditors  as  required  by  the  statute,  finds 
the  petition  incompetently  laid  and  dismisses  the  same,  and  finds 
t^e  defender,  Alexander  Foote,  entitled  to  two  guineas  of  modified 
expenses,  and  decerns.  John  Grahamb. 

Note, — An  objection  has  been  taken  to  the  competency  of  the 
present  process  on  the  ground  that  the  provision  of  the  statute 
which  requires  that  there  shall  be  inserted  a  list  of  all  the  creditors 
of  the  debtor,  specifying  their  names,  designatiotis,  and  places  of 
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residence  so  f ar  ajs  known  to  the  petitioner,  has  not  been  complied 
with.  To  this  objection  I  think  effect  must  be  given.  The 
petition  is  at  the  instance  of  one  creditor  only,  and  in  the  petition 
it  is  not  averred  that  there  are  no  other  creditors  not  known  to 
the  petitioner ;  and  looking  to  what  has  been  authoritatively  laid 
down  by  the  judges  of  the  Court  of  Session  (Ross  v  Hairgtens, 
Nov.  16,  1885,  13  R.  207)  as  to  the  process  of  cessio  being  one 
for  the  distribution  of  the  bankrupt's  estate  among  his  creditors 
and  not  for  the  purpose  of  enforcing  payment  of  any  particular 
debt,  I  am  unable  to  hold  that  the  competency  of  the  present 
process  can  be  sustained.  J.  G. 

This  judgment  was  not  appealed  against 
For  parsners — Mr.  Dan.  Scott,  Perth. 
For  defender— Mr.  R.  Huktek  (for  Mr.  J.  B.  M'Cash),  Perth. 


David    Somerville,    Purmer  ;    Peter    D.    Malloch, 

Defemder. 

Partnership  or  joint  adventure. — Circumstances  in  which  an 
alleg^  verbal  contract  of  partnership  or  joint  adventure 
was  held  not  proved. 

Process — Production  of  document  before  closing  record. — In 
an  action  for  production  of  books,  dec,  connected  with  a 
business  of  which  the  pursuer  claimed  to  be  a  partner, 
and  for  count  and  reckoning  of  the  funds  of  the  alleged 
copartnery,  the  pursuer,  before  closing  of  the  record,  in 
the  hope  of  being  able  to  state  specific  grounds  of  action, 
moved  for  production  of  books  in  the  defender's  posses- 
sion which,  the  pursuer  alleged,  had  been  used  in  carry- 
ing on  the  alleged  copartneiy.  Held  that  the  pursuer 
was  not  entitled  to  production  at  that  stage. 

Process — Remit  to  inventory  stock  of  aUeged  copartnery  after 
dissolution  —  Mora.  —  Circumstances  in  which  such  a 
motion  for  a  remit  was  refused. 

In  April,  1891,  David  Somerville,  fishing-tackle  maker 
and  brassfoander,  Perth,  sued  Peter  D.  Malloch,  fishing- 
tackle  maker  and  naturalist,  Perth,  for  production  of  (1)  the 
books,  &c.,  connected  with  an  alleged  copartnery  concern  or 
joint  adventure  carried  on  by  the  pursuer  and  defender  for 
the  making,  improving,  altering,  and  repairing  of  fishing- 
tackle  ;  and  (2)  an  account  of  intromissions  with  the  pro- 
perty of  the  same  from  its  commencement  on  Ist  January, 
1884,  and  for  payment  of  £400  as  the  balance  due  to  the 
pursuer.  The  defender  denied  that  there  was  any  copart- 
nery or  joint  adventure  with  the  pursuer,  and  averred  that 
the  pursuer  had  been  simply  his  servant.  The  circum- 
stances as  brought  out  in  proof  are  fully  set  forth  in  the 
Sheriffs'  interlocutors. 

Before  closing  the  record,  the  pursuer  moved  to  have 
the  defender  ordained  to  produce  certain   books   in   the 
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defender's  possession,  which  the  pursuer  averred  had  been    mnrani. 
Med  in  carrying  on  the  copartnery  business.     The  motion    ^JESSB?" 
was  opposed  as  being  of  the  nature  of  a  "  fishing  "  diligence, 
and  the  Sheriff-Substitute  (Qbahame)  refused  it  by  the 
following  interlocutor : — 

Pwrra,  2l8i  Jvly,  1891.— Having  heard  parties'  procurators  in    Ji»»7M^i»i. 
raferenoe  to  the  ponuer's  motion  for  production  of  writings  in**»«^'®*^*"^"** 
terms  of  the  specification  No.  —  of  process,  refuses  the  motion, 
and  (Mfders  the  case  to  be  put  to  the  roll  of  24th  July  current 
for  the  adjusting  and  closing  of  the  record. 

John  Orahamb. 

NaU, — ^The  main  question  at  issue  in  this  case  is  the  question 
of  the  pursuer's  alleged  partnership  with  the  defender,  and  in 
order  to  enable  the  pursuer  to  state  specifically  the  grounds  on 
which  the  partnership  is  alleged,  he  now  asks  for  production  or 
exhibition  of  certain  books  which  he  avers  were  kept  in  carrying 
on  the  partnership  business,  and  which  are  now  in  the  defender's 
possession.  The  production  or  exhibition  of  these  books  is  not 
asked  in  respect  of  any  alleged  special  entries  in  the  books,  but 
is  called  for  merely  under  a  general  reference  to  entries  relating  to 
the  afiairs  of  the  alleged  partnership  business.  In  the  meantime 
such  a  call  seems  to  me  to  be  premature,  and  though  the  pursuer 
may,  after  the  closing  of  the  record,  in  modum  probationU  be 
entitled  to  get  the  productions  in  question,  he  is  not  now  entitled 
to  get  them  merely  in  the  hope  of  his  thereby  obtaining  specific 
grounds  of  action  of  which  he  is  not  now  aware,  but  which  he 
says  that  he  has  reason  to  believe  the  production  of  the  books 
may  bring  to  light,  and  thus  enable  him  to  state  them  before  the 
closing  of  the  record.  J.  O.         • 

The  pursuer  subsequently  moved  for  a  remit  to  inven- 
tory the  stock-in-trade  of  the  business  carried  on  by  the 
defender  when  a  considerable  time  bad  elapsed  since  the 
period  when  the  alleged  copartnership  was  said  to  have 
been  dissolved.  The  following  was  the  Sheriff-Substitute's 
interlocutor  refusing  the  motion: — 

Pkrth,  2itk  November^  1891. — Having  heard  parties'  procura-    Nov.^i^iwu 
tors  in  regard  to  the  motion  of  the  pursuer  to  have  an  inventory  ®***'"'®'^"^*"' 
.  taken  and  a  valuation  made  of  the  stock  now  in  the  premises  in 
which  the  defender  is  now  carrying  on  business,  refuses  the  motion. 

John  Grahams. 

Jfote. — I  am  unable  to  grant  the  crave  now  made.  The 
articles  which  it  is  proposed  to  inventory  form,  the  stock-in-trade 
of  a  business  which  the  defender  is  now  carrying  on  solely  on  his 
own  account,  and  in  regard  to  which  the  pursuer  claims  no  right 
of  partnership.  The  pursuer's  claim  of  partnership  ceased  on  12th 
March,  1891,  when,  according  to  his  own  averment,  the  defender 
took  possession  of  the  whole  books,  assets,  ^.,  belonging  to  the 
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pBsraraiRB.  concern,  and  has  been  canying  on  the  busineBs  ever  since.  If  the 
^iSiSch*"  P''®^'^*^  motion  had  been  before  the  Ck)urt  at  that  date  there 
Noy.Hriwi.  J^ig^t  ^^'^fi  been  ground  for  the  pursuer  urging  the  expediency  of 
sherifl  orA.HA.KB.  ^1*^^^^°^  ^^^  motion,  but  now  that  seven  mouths  have  elapsed 
since  the  dissolution  of  the  alleged  partnership,  and  the  defender 
has  been  since  that  date  carrying  on  business  on  his  own  account, 
not  only  with  the  stock  then  on  the  premises  but  with  stock  since 
added,  it  does  not  seem  to  me  that  the  taking  of  an  inventoiy  of 
the  goods  now  on  the  premises  would  serve  any  good  purpose, 
either  as  a  step  in  security  or  as  preparing  the  way  for  the  taking 
of  proof  as  to  the  extent  of  the  pursuer's  alleged  partnership  over 
any  portion  of  that  stock.  If  the  pursuer's  alleged  partnership  is 
established,  the  defender  will  have  to  account  for  his  intromissions 
with  any  of  the  stock  which  such  partnership  right  may  cover, 
and  the  proof  which  has  already  been  allowed  will  afford  the  pur- 
suer an  opportunity  of  adducing  evidence  to.  show  what  portion  of 
the  stock  with  which  the  defender  has  been  dealing  falls  within 
the  partnership  claim ;  but,  in  the  meantime,  the  inventorying  of 
the  stock  now  in  the  defender's  premises,  and  which  has  neces- 
sarily become  to  a  lai^e  extent  different  from  what  it  was  at  the 
dissolution  of  the  partnership,  would  be  of  no  avail,  and  would 
neither  prove,  nor  assist  in  proving,  the  extent  of  the  pursuer's 
alleged  right  over  the  stock  so  inventoried.  J.  G. 

After  an  extensive   proof  had  been  led,  the  Sheriff- 
Substitute  held  the  alleged  partnership  or  joint  adventure 
not  proved,  by  the  following  interlocutor : — 
April  4, 1893  Perth,  Uh  April,  1892. — Having  heard  parties'  procurators 

Sheriff  gbahami.  and  advised  the  case,  finds  that  the  pursuer,  who  is  designed  in 
the  petition  as  a  fishing-tackle  maker  and  brassfounder,  seeks,  on 
the  ground  of  his  having  on  or  about  1st  Januaiy,  1884,  entered 
into  a  contract  of  partnership  with  the  defender,  who  carries  on 
business  as  a  fishing-tackle  maker  and  naturalist  in  Perth,  to  have 
the  defender  ordained  to  produce  all  the  books  and  other  docu- 
ments connected  with  the  alleged  copartnery  business  from  said 
date,  and  also  to  produce  an  account  of  his  intromissions  with  the 
funds  of  the  copartnery  concern,  and  to  pay  the  pursuer  the  sum 
of  £400,  or  such  other  sum  as  may  be  found  due  to  the  pursuer 
under  said  partnership;  finds  that  it  is  proved  that  during  the 
years  from  1880  to  1882  the  pursuer  was  a  partner  in  the  firm  of 
Somerville  &  Wright,  brassfounders,  who  then  carried  on  their 
business  in  premises  belonging  to  the  defender,  and  adjoining 
those  which  the  defender  himself  occupied,  and  who  were  lai^y 
and  mainly  employed  by  him  in  the  manufacture  of  articles  sold 
by  him  in  his  business ;  that  said  firm  having  been  dissolved  in 
1882,  their  premises  continued  to  be  occupied  by  the  pursuer, 
who,  with  the  assistance  of  capital  supplied  by  the  defender,  con- 
tinued up  to  the  end  of  1883  to  manufacture  articles  for  the 
defender's  business;  that  it  is  not  alleged  that  up  to  Januaiy, 
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1884,  there  was  any  partnerahip  relationBhip  between  the  pursuer    pistbmiu. 
and  defender,  or  that  the  pursuer  was  then  remunerated  for  his    ^JJISSJUJ*" 
services  on  the  footing  of  his  being  entitled  to  any  share  in  the    ApriuTim. 
profits  of  the  defender's  business;  that  on  said  last-mentioned g),«riffOiiAnAMB. 
date  a  new  arrangement  was  entered  into  between  the  pursuer 
and  defender,  under  which  the  pursuer's  whole  time  was  to  be 
given  to  the  manufacturing  of  articles  for  the  defender's  business 
and  the  defender  was  to  supply  the  necessary  capital ;  that  it  is  not 
proved  that  there  was  then  any  agreement  of  partnership,  or  that 
the  pursuer's  services  were  to  entitle  him  to  any  specified  share  in 
the  profits  of  the  business:  and  finds  that  the  pursuer  having 
failed  to  establish  that  his  position  under  said  agreement  was  that 
of  a  partner  in  the  defender's  business,  he  is  not  entitled  to  the 
decree  he  craves ;  therefore  assoilzies  the  defender  from  the  con- 
clusions of  the  summons,  finds  him  entitled  to  expenses,  &o, 

John  Grahame. 
yote. — ^The  question  which  I  have  here  to  determine  is  whether 
or  not  the  pursuer  has  established  his  alleged  partnership  with  the 
defender.  The  defender's  business  is  that  of  a  fishing-tackle  maker, 
naturalist,  and  shooting  and  fishing  agent  in  Perth.  Previously 
to  the  beginning  of  the  year  1884,  when  the  alleged  contract  of 
partnership  is  said  to  have  been  entered  into,  the  pursuer  had 
been  for  some  years  a  fishing-tackle  maker  and  brassfounder. 
From  the  year  1880  to  1882  he  had  been  a  partner  of  the  firm  of 
SomerviUe  &  Wright,  brassfounders,  who  occupied  premises  be- 
longing to  the  defender,  and  immediately  adjoining  those  in  which 
his  own  business  was  carried  on.  Somerville  &  Wright's  business 
appears  to  have  consisted  mainly  in  the  manufacture  of  articles  for 
the  defender,  and  when,  in  1883,  that  firm  was  dissolved,  the  pursuer 
continued  to  occupy  the  same  premises  and  to  do  similar  work  for 
the  defender,  the  outlay  required  for  this  being  to  a  very  large 
extent,  if  not  entirely,  furnished  by  the  defender,  but  the  pursuer 
admittedly  having  then  no  right  of  partnership  in  the  defender's 
business.  In  1884  a  new  arrangement  was  entered  into,  under 
which  the  pursuer  alleges  that  he  became  the  defender's  partner, 
the  conditions  of  that  agreement  being  that  his  services  in  the 
manufacturing  of  articles  for  the  business  were  to  be  remunerated 
by  his  having  an  equal  share  with  him  in  the  profits,  the  whole 
capital,  however,  being  provided  by  the  defender,  and  the  pursuer 
not  being  liable  for  any  loss.  The  defender  denies  that  such  were 
the  terms  of  the  arrangement,  and  maintains  that  what  was  then 
agreed  upon  was  that  the  pursuer  should  do  the  work  as  defender's 
foreman,  receiving  a  fixed  wage  of  30s.  a  week  without  having  right 
to  any  share  in  the  profits,  but  on  the  understanding  of  his  getting 
some  extra  payments  in  the  form  of  gratuities  according  as  the 
business  prospered ;  and  that  it  was  further  agreed  that  all  the 
required  capital  should  be  furnished  by  the  defender.  The  agree- 
ment then  entered  into  was  thus  evidently  not  very  definite  in  its 
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tennfi,  and  not  being  committed  to  writing,  it  left  the  rightft  and 
*S1SUS!*  obligations  of  the  parties  to  be  determined  by  the  facts  and  cir- 
ApriKiwi  cumstances  of  the  case.  The  onus  of  proving  the  agreement  rests 
Sheriff  oiiiBAjiB.  ^pon  the  puTsuer,  who  maintains  that  the  facte  and  circumstances 
which  he  has  proved  are  inconsistent  with  any  other  view  heang 
taken  of  the  relationship  between  him  and  the  defender  than  that 
of  the  partnership  which  he  aUeges.  In  the  case  of  such  an  alleged 
contract  as  that  of  a  partnership,  the  tenns  of  which  are  not  com- 
mitted to  writing  but  are  left  to  be  deduced  from  facts  and 
circumstances,  the  determination  of  the  rights  of  parties  is  neces- 
sarily difficult,  but  it  is  specially  so  in  the  present  case  where 
there  are  circumstances  which  either  party  may  found  upon  as 
being  in  his  favour.  It  moreover  does  not  appear  to  me,  after  a 
consideration  of  the  whole  matter,  that  any  fact  has  been  proved 
on  either  side  which  can  be  held  as  decisive  of  the  question  at 
issue;  and  it  is  thus  necessary  that  the  circumstances  should 
be  considered  as  a  whole,  and  that  the  character  of  the  busineas 
relations  of  the  parties  to  one  another  should  be  considered  both 
as  shown  in  their  mode  of  dealing  with  one  another  and  with  third 
parties  in  the  conduct  of  their  business.  The  position  taken  by  the 
pursuer  is  one  which  is  difficult  to  maintain,  for  not  only  is  there  the 
absence  of  any  such  definitely  arranged  contract  as  would  naturally 
have  been  expected  in  such  an  important  agreement,  but  there  is 
no  evidence  of  any  such  change  in  the  pursuer's  relationship  with 
the  defender  and  the  business  as  might  have  been  expected  to  have 
arisen  out  of  the  formation  of  the  new  partnership.  The  new 
relations  of  the  pursuer  to  the  defender  and  to  the  workmen  in 
the  business  seem  to  have  caused  no  apparent  change  in  their 
conduct  towards  one  another,  nor  did  the  public  receive  any  intimap 
tion  of  the  new  partnership,  the  business  still  continuing  to  be 
carried  on  in  the  defender's  name  as  formerly,  and  the  pursuer 
having  ostensibly  no  partnership  interest  therein.  The  pursuer, 
moreover,  received  wages  along  with  the  other  workmen,  who 
apparently  regarded  him  as  one  of  themselves.  And  assuming  that 
an  agreement  of  partnership  was  entered  into  as  alleged,  the  evi- 
dence shows  that  no  one  but  the  parties  immediately  interested 
knew  anything  about  it ;  and  that  it  was  an  agreement  in  respect 
of  which  the  pursuer  made  no  assertion  of  his  rights  till  the  occur- 
rence of  the  quarrel  which  resulted  in  the  defender  asserting  his 
position  as  the  pursuer's  employer  and  master,  and  dismissing  him 
from  his  service  as  an  unfaithful  servant.  If  the  pursuer  was  the 
defender's  partner  under  the  alleged  agreement,  it  is  strange  that 
there  should  be  no  one  either  among  the  workmen  employed  in 
the  business  or  among  its  customers  brought  to  speak  to  this 
alleged  fact.  The  pursuer  does  not  say  that  there  was  any  condi- 
tion of  secrecy  in  the  partnership,  and  there  does  not  appear  to  be 
any  reason  why,  if  it  was  entered  into,  it  should  have  been 
kept  secret,  and  why  the  pursuer  should  have  been  thereafter 
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satisfied  to  remain  in  the  apparent  position  of  a  foreman  instead  of    piktrsbiib. 
a  principal  or  partner  in  the  business.      It  also,  I  think,  tells    ^jJJSiJS!' 
against  the  pursuer's  contention  that  he  himself  does  not  appear  to    ApriuTim. 
have  made  any  announcement  to  third  parties  of  his  changed  gi^e^irorABAMB. 
relation  with  the  defender,  and  it  is  proved  that,  on  the  contrary, 
in  talking  to  his  fellow-workman,  the  witness  Scotland,  of  his  position 
in  the  business,  he  describes  himself  as  the  defender's  manager, 
and  having  no  claim  in  addition  to  his  wage  of  30s.  a  week 
except  for  a  conmiission  on  the  work,  and  which  conmiission  the 
witness  understood  was  dependent  on  the  defender's  goodwill     So 
far  as  the  testimony  of  the  witnesses  goes  there  is  no  direct  evi- 
dence except  that  of  the  pursuer  himself  to  establish  the  existence 
of  the  partnership  alleged,  and  on  the  whole  the  evidence  led  as 
to  facts  and  circumstances  seems  to  me  rather  to  tell  against  it. 

What  remains  to  be  considered  is,  what  effect  is  to  be  given  to  the 
evidence  derived  from  the  business  books  kept  by  the  pursuer  and 
defender?  The  ground  here  taken  by  the  pursuer  is  that  in  1884, 
when  he  entered  into  partnership  with  the  defender,  a  new  set  of 
books  was  obtained  for  the  business,  which  books  were  kept  with 
the  object  of  determining  the  profits  to  which  the  partners  would 
be  entitled.  Whatever  may  have  been  the  object  of  getting  new 
books  at  that  time,  it  does  not  appear  that  they  were  put  to  that 
use  for  which  the  pursuer  alleges  they  were  intended.  Up  till  the 
date  of  the  pursuer's  dismissal  there  does  not  appear  any  striking 
of  profits,  and  any  sums  which  the  pursuer  appears  to  have  received 
over  and  above  his  stated  wage  of  30s.  have  the  appearance  of 
having  been  rather  goodwill  gratuities  from  the  defender  than 
sums  calculated  upon  the  share  of  profits  due  to  the  pursuer  imder 
a  partnership  agreement.  The  defender's  contention,  that  the 
getting  of  a  new  set  of  books  when  the  1884  agreement  was 
entered  into  with  the  pursuer  was  for  the  purpose  of  finding  out 
whether  the  arrangement  then  entered  into  for  the  manufacture 
by  himself  of  the  articles  in  which  he  dealt  instead  of  having  them 
manufactured  by  third  parties  was  or  was  not  a  profitable  arrange- 
ment, is  not  unreasonable,  and  it  is  possible  that  the  books  may 
have  been  got  with  that  view.  I  do  not,  however,  think  that 
there  is  anything  in  the  character  or  contents  of  the  books  that 
can  be  taken  as  at  all  decisive  of  the  question  at  issue ;  and  the 
entries  both  in  the  books  kept  by  the  pursuer  and  defender,  while 
possibly  not  absolutely  inconsistent  with  the  existence  of  partner- 
ship rights  in  the  pursuer,  are  reconcilable  with  the  position  taken 
up  by  the  defender  that  the  pursuer's  legal  position  was  that  of  a 
manager  or  foreman  under  the  defender,  who,  in  addition  to  giving 
him  a  fixed  wage,  paid  him  certain  occasional  extra  payments,  not 
as  being  legally  due  as  his  share  of  the  profits  of  the  business,  but 
merely  as  goodwill  gratuities  from  his  employer,  and  intended  as 
an  encouragement  to  his  making  greater  exertions  in  promoting 
the  interest  of  the  business.     It  is,  I  think,  not  to  be  doubted 
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PiBTHaniu.  that  when  the  1884  agreement  was  made  it  was  intended  that 
^JESoS""  ^^^  parties  should  have  an  interest  in  the  prosperity  of  the 
—  business,  and  that  if  there  should  be  increased  profits  that  should 
be  for  the  benefit  of  both  of  the  parties,  and  that  the  pursuer  was 
then  considered  as  having,  in  respect  of  the  prospect  of  additional 
gratuities  from  the  defender,  an  interest  in  it  beyond  the  mere 
payment  of  the  wage  agreed  upon  ;  and  I  think  the  ciroumstanoes 
of  the  case  may  be  taken  as  being  in  favour  of  the  pursuer  to  this 
extent.  I  cannot,  however,  hold  that  he  has  established  any  legal 
right  of  partnership  in  the  defender's  business ;  and  upon  a  con- 
sideration of  the  whole  ciroumstanoes,  I  think  that,  whatever  may 
have  been  his  expectations  in  making  the  agroement  in  1884  with 
the  defender,  he  has  not  proved  any  contract  under  which  he  is 
entitled  to  call  the  defender  to  account  for  his  intromissions  in  the 
alleged  copartnery  business,  or  to  pay  him  the  share  of  the  profits 
for  which  he  concludes  in  this  petition.  J.  G. 

The  pursuer  having  appealed,  the  Sheriff  (Jameson) 
adhered  to  his  Substitute's  judgment,  as  foUovirs : — 
August 6.  i8o>.  Perth,  dtk  August,  1892. — The  Sheriff  having  heard  parties' 
Sheriff  jamuo*.  procurators,  and  considered  the  proof  and  whole  cause,  adheres  to 
the  Sheriff-Substitute's  interlocutor  of  4th  April,  1892,  and  dis- 
misses the  appeal :  Finds  the  defender  entitled  to  additional 
expenses  since  the  date  of  said  interlocutor. 

Andrbw  Jameson. 

Note. — This  action  is  brought  solely  upon  the  ground  that 
there  was  a  partnership  or  joint  adventure  between  the  pursuer 
and  defender  from  or  about  Ist  January,  1884,  down  to  12th  Maroh, 
1891.  No  claim  is  made  by  the  pursuer  on  the  ground  of  romun- 
eration  for  services  as  a  foreman  or  other  employ^  of  the  defender, 
nor  on  the  ground  that  either  in  the  capacity  of  foroman  or  of  an 
independent  tradesman  there  is  a  balance  due  to  him  on  his  trans- 
actions with  the  defender.  The  only  question,  therofore,  on 
which  the  case  turns  is  whether  or  not  the  pursuer  has  proved  a 
contract  of  partnership  or  joint  adventure  between  himself  and 
the  defender  during  the  period  referred  to.  I  agree  with  the 
Sheriff-Substitute  that  no  such  contract  has  been  proved.  In  the 
first  place,  it  is  not  probable  that,  looking  to  the  ciroumstanoes 
and  relations  of  the  parties  at  and  prior  to  the  end  of  1883,  the 
defender  would  enter  into  any  such  contract.  The  pursuer  had 
no  capital,  and  it  is  not  suggested  by  him  that  he  was  in  a  position 
to  bear  any  losses ;  but  he  contends  the  contract  was  to  the  some- 
what peculiar  effect  that  he  should  share  the  profits  only,  the 
defender  undertaking  to  bear  the  losses  in  respect  of  the  20  per 
cent,  discount  he  was  to  be  allowed  on  his  price  list.  In  accounting 
with  the  pursuer  the  only  plausible  reason  suggested  why  the 
defender  should  enter  into  such  a  contract  was  that  by  so  doing 
the  pursuer  would  have  an  interest  to  work  hard  and  well,  and 
hus  increase  the  profits  which  he  was  to  share.     But  I  may  point 
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out  that  this  result  would  be  equally  well  attained  by  the  defender  pb»«»him. 
undertaking,  in  the  event  of  that  branch  of  his  business  paying  ^^JJJSS^'J*'' 
well,  to  give  to  the  pursuer  gratuities  over  and  above  his  regular  ^ugiutl,  law. 
wage,  and  this  is  what  the  defender  says  he  did.  The  alleged  gh«riflr  jam»8o«. 
contract  of  copartnery  is  said  to  have  been  entered  into  verbally, 
and  the  evidence  on  this  matter  is  confined  to  the  pursuer  on  the 
one  side,  and  the  defender  and  his  brother,  James  Malloch,  on 
the  other.  The  pursuer  supports  the  case  he  makes  on  record, 
but  he  is  directly  contradicted  by  the  defender  and  his  brother, 
who  both  state  that  the  arrangement  was  that  the  pursuer  was 
to  get  30b.  a  week  and  something  else  to  himself  if  the  branch  of 
the  business  over  which  he  was  foreman  succeeded  well.  So  far, 
therefore^  as  direct  evidence  of  the  contract  is  concerned,  it  is  clear 
that  the  pursuer  has  not  proved  his  case,  assuming  that  the  wit- 
nesses referred  to  are  all  entitled  to  equal  credit.  But  the  pursuer 
relies  upon  the  actings  of  the  parties,  and  on  certain  entries  in  the 
defender's  books,  as  showing  that  a  partnership  existed  between 
them ;  or  to  put  it,  perhaps,  more  correctly,  the  pursuer  points  to 
certain  entries  and  transactions  which  he  says  cannot  be  explained 
on  any  other  theory  than  that  there  existed  a  partnership  during 
the  years  in  question.  The  first  class  of  transactions  relied  on  by 
the  pursuer  are  those  in  which  he  alleges  that  he  himself  entered 
into  contracts  and  paid  accounts  in  his  own  name  in  connection  with 
the  defender's  business.  It  turns  out  that  he  is  wrong  as  regards 
several  of  these  accounts;  for  of  five  more  important  accounts 
which  he  says  he  paid  himself,  three  are  conclusively  proved  to 
have  been  paid  by  the  defender,  and  the  evidence  is  contradictory 
as  to  the  others.  Then  as  to  the  turning-lathe,  it  is  proved  by 
Noe.  167  and  168  of  process  that  it  was  paid  for  by  the  defender. 
There  is  certainly  some  confusion  regarding  the  policy  of  insurance, 
dated  6th  September,  1883,  and  the  rent  of  the  cellar,  which, 
however,  the  defender  says  he  paid,  although  the  cellar  was  allowed 
to  remain  in  the  pursuer's  name.  But  the  remark  which  occurs 
about  all  these  accounts  and  payments  is  that  they  do  not  go  any 
length  towards  proving  a  contract  of  copartnery  or  joint  adventure, 
because  the  facts  are  quite  as  consistent  with  the  pursuer's  being 
the  defender's  foreman  as  with  his  being  a  partner.  But  the  pur- 
suer founds  very  strongly  upon  a  second  class  of  transactions,  and 
these  consist  of  entries  in  the  pursuer's  books  debiting  the  pursuer's 
account  with  certain  sums.  The  explanation  given  of  this  by  the 
defender  and  his  brother  (the  latter  of  whom  kept  the  books)  is 
that  after  the  dissolution  of  the  firm  of  Somerville  k  Wright 
they  carried  on  the  pursuer's  name  in  their  books,  and,  indeed, 
would  have  started  an  account  in  his  name  as  foreman  of  and 
representing  a  particular  branch  of  the  defender's  business,  in 
order  that  the  defender  might  ascertain  whether  that  branch 
of  the  business  was  paying  or  not,  with  the  view  to  determine 
whether  it  was  che  vper  to  manufacture  brazen  and  other  goods 
on  his  own  premises  with  the  pursuer  as  foreman  or  to  or 
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PnvBiBiBB.  them  from  outside  tradesmen.  I  must  say  that  I  think  this  is  a 
Bojjwjw*"  quite  satisfactory  explanation  of  the  greater  part  of  the  entries  on 
Auffaitli308  ^^ic^  ^^®  pursuer  founds,  and  that  accordingly  these  entries, 
Sheriff  jTmisoii.  ^^^^  along  with  the  oral  evidence,  do  not  advance  the  pursuer's 
case  the  least.  On  the  other  hand,  there  are  serious  difficulties  in 
the  way  of  the  pursuer's  case.  In  the  first  place,  it  is  almost 
incredible  that,  if  there  was  a  contract  of  the  kind  alleged  by 
him,  no  proper  partnership  books  were  started  and  kept,  no  profit 
and  loss  sheets  made  up,  and  no  balance  of  profit  struck  during 
the  seven  years  over  which  it  is  said  the  partnership  business 
extended.  The  pursuer  says  he  asked  for  profit  and  loss  state- 
ments, but  was  content  to  be  put  off  by  the  defender's  pleas  of 
poverty.  I  cannot  view  this  as  other  than  a  most  improbable 
story.  As  confirming  the  defender's  statement  of  the  case  that 
the  pursuer  was  merely  a  foreman,  there  is  the  important  fact  that 
he  received  a  regular  weekly  wage,  which  occasionally  was  entered  by 
himself  in  the  wages  book.  Then,  if  the  witness  Scotland  is  to  be 
believed,  the  pursuer  stated  to  him  that  he  (the  pursuer)  was  Mr. 
Malloch's  manager  at  a  wage  of  30s.  a  week,  while,  so  far  as  the 
outside  public  were  concerned,  there  never  was  a  suggestion  of  any 
relationship  such  as  that  of  partnership  or  joint  adventure  between 
the  pursuer  and  defender  till  after  the  pursuer's  dismissal,  which 
was  owing  to  his  doing  work  on  his  own  account  with  the 
defender's  time  and  materials.  On  the  whole  evidence,  oral  ajid 
written,  I  am  clearly  of  opinion  that  the  pursuer  has  utterly  failed 
to  prove  his  case.  A.  J. 

For  pursuer— Mr.  John  A.  Stbwart,  Perth. 

For  defender — Mr.  John  B.  M'Gash,  Perth. 


SHERIFF  COURT  OF   BANFFSHIRE. 
No.  10.  In  A.  Duncan's  Cessio. 

BAHffBHiBi.  Cesno—Sequeitratwn—Trwt'deed  for   behoof  of  crediton— 

Diuic»n;^CeMio.  Discretion    of    Sheriff— Wilful  failure    to  appear.— k 

creditor  of  a  bankrupt  gave  notice  to  him  that  he  was 
about  to  present  a  petition  for  cessio.  Four  days  after 
the  notice  was  given  the  bankrupt  granted  a  trust- 
deed  for  behoof  of  creditors.  Five  days  afterwards  the 
petition  for  cessio  was  presented,  and,  with  deliverance, 
was  served  on  the  bankrupt  the  same  day.  Eight  days 
afterwards,  and  four  days  before  the  first  meeting  in  the 
cessio,  the  bankrupt  presented  a  petition  for  sequestra- 
tion, with  concurrence  of  a  creditor.  Parties  were  heard 
upon  a  caveat  lodged  by  the  petitioning  creditor  in  the 
cessio,  and  warrant  was  refused  in  the  .sequestrati(»L 
The  bankrupt  failed  to  appear  at  the  diet  of  examina- 
tion, but  an  agent  appeared  for  creditors  and  the 
trustee  under  the  trust-deed,  and  argued  that  the  trust- 
deed  made  cessio  unnecessary.  Decree  granted  in  respect 
of  wilful  failure  to  appear. 

John   Smith   &    Co.,  merchants,    Aberdeen,    on    14ith 
September,  1892,  presented  a  petition  (after  notice  on  5th 
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September)  for  decree  of  cessio  against  Andrew  Duncan,  ba»?whiei. 
iranmonger,  Buckie.  A  deliverance  was  obtained,  and  a  i>u"«n^ce«»o- 
copy  of  the  petition  and  deliverance  wa^  served  upon  the 
bankrupt  personally  the  same  day.  On  22nd  September, 
the  bankrupt,  with  concurrence  of  a  creditor,  presented  a 
petition  for  sequestration.  Parties  were  heard  upon  a 
caveat  put  up  by  the  petitioning  creditor  in  the  cessio,  and 
the  Sheriff-Substitute  (Grant)  refused  to  grant  warrant  in 
the  sequestration  process,  upholding  a  plea  of  lis  alibi 
pendeTis  taken  by  the  petitioning  ci'editor  in  the  cessio. 
The  following  was  the  Sheriff-Substitute's  judgment : — 

Banff,  23rd  September,  1892.— Having  heard  parties'  pro-  Bept^isw. 
curators^  for  the  reasons  stated  in  the  annexed  note,  refuses  the  sheriff  geawt. 
prayer  of  the  foregoing  petition,  and  decerns.  J.  P.  Grant. 

JVbe«. — This  petition  for  sequestration  was  presented  on  the 
22nd  September  by  a  bankrupt  with  the  requisite  concurrence. 

Upon  the  14th  September,  Messrs.  John  Smith  &  Co.,  creditors 
of  his,  had  obtained  the  first  deliverance  in  proceedings  under  the 
Cessio  Acts  against  him.  Six  days'  notice  of  their  application  had 
heen  previously  given  to  him  in  terms  of  the  Act  of  Sederunt. 
The  bankrupt's  examination  under  the  cessio  is  appointed  to  take 
place  upon  Monday,  September  26th,  and  notice  to  that  effect 
has  duly  appeared  in  the  Gazette.  No  argument  that  this  process 
was  more  favourable  to  the  just  distribution  of  the  estate  was 
submitted  to  me ;  it  was  only  said  that  the  sequestration  statutes 
were  peremptory,  and  if  the  proceedings  were  in  order,  allowed 
the  Court  no  option  but  to  award.  This  may  be  a  good  argument 
where  there  is  only  one  process ;  but  if  there  is  already  a  valid 
bankruptcy  process  pending,  I  cannot  see  why  the  common  law 
plea  of  lis  pendens  should  not  be  available  to  stop  the  needless 
multiplication  of  a^^ions,  and  give  me  ground  for  holding  that  the 
sequestration  proceedings  here  are  essentially  null.  £ven  if  it 
could  be  shown  that  sequestration  was  in  this  case  the  preferable 
course,  the  petitioner  would  have  to  show  me  further  that 
sequestration  on  Friday  instead  of  Monday  was  essential  to  the 
justice  of  the  case ;  because  on  Monday,  26th  September,  when 
the  bankrupt  is  examined,  the  cessio  may,  on  cause  shown,  be 
converted  into  a  sequestration  under  section  1 1  of  the  Bankruptcy 
and  Cessio  (Scotland)  Act,  1881.  J.  P.  G. 

At  the  first  meeting  of  creditors  on  26th  September, 
the  bankrupt  failed  to  appear.  He  had  also  failed  to 
lodge  a  state  of  affairs,  and  his  books.  The  agent  for  the 
petitioning  creditor  thereupon  moved  for  decree  in  respect 
of  wilful  failure  to  appear.  Other  two  agents  for  creditors 
represented  at  the  meeting  supported  this  motion.  Another 
agent  appeared  for  creditors  and  for  the  trustee  under  a 
trust-deed  granted  by  the  bankrupt  on  9th  September  in 
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BARmBimi.    favour  of   Mr.   William    Leonard,  aooountant,  Aberdeen, 
Danou^oenio.  |^j^^  moved  the  Sheriff  to  refuse  decree  of  cessio  on  the 
ground  that  the  trust-deed  made  cessio  unnecessary.    The 
Sheriff- Substitute    ordained    the    bankrupt    to    execute 
a    disposition    omnivmi    bonorv/m    in    the    usual    form, 
and  appointed  a  trustee  on  the  bankrupt  estate,  for  the 
reasons    given    in    his    judgment    of    23rd    September. 
The  trustee  in  the  cessio  extracted   his  decree  on  27th 
September,  and  took  possession  of  the  bankrupt's  stock- 
in-traxle  and  furniture  on  the  same  day.     Thereafter,  the 
bankrupt  and  Messrs.  Duthie,  Aberdeen,  creditors,  appealed 
a^inst  the  deliverance   awarding   cessio.     Pendiog   this 
appeal,  and  upon  the  application  of  the  trustee  in  the 
cessio,  the  Sheriff-Substitute  appointed  a  judicial  factor  to 
take  passession  of  the  furniture  in  bankrupt's  house,  which 
the  bankrupt  was    about    to    remove,    alleging    that    it 
belonged  to  his  wife.     At  the  hearing  on  appeal  it  was 
stated  for  the  appellants  that  they  represented  four-fifths 
of  the  creditors  in  number  and   value,  who   wished  the 
estate  wound  up  either  under  the  existing  trust-deed  or 
under  a  trust-deed   in    favour    of    the  nominee    of    the 
creditors.     It  was  further  argued  (1)  that  decree  in  the 
cessio  did   not  cut  down    the   trust-deed ;    (2)  that  the 
trustee  under  the  trust-deed  was  actually  in  possession; 
(3)  that  cessio  was  inexpedient  because  it  did  not  cover 
acqwiremda;  and  (4)  that  in  any  event,  the  liafbilities 
being  over  £500,  it  was  expedient  that  the  cessio  should 
be    converted    into    a    sequestration   in   order    that    the 
creditors    might    appoint    their    own    trustee.     For    the 
respondents    it    was  stated  (1)  that  the  trust-deed  was 
only  granted  after  notice  of  cessio;  (2)  that  the  trust- 
deed    was    cut    down    by    notour    bankruptcy   on    12th 
September;  (3)  that  the  trust-deed  was  a  mere  device  to 
enable  the  bankrupt  to  escape  public  examination;  (4) 
that  the  respondents  were  aware  that  the  bankrupt  had 
made  a  failure  a  year  before  at  St.  Fergus,  and  had  also 
been  informed  that  he  had  maxie  previous  failures  both  at 
New   Pitsligo  and  Ellon,  all  in  Aberdeenshire;  (5)  that 
bankrupt  had  only  been  a  year  in  business  in   Buckie, 
during  which   he   haxi   managed   to  create,   on   his    own 
showing,  a  deficiency  of  £292 ;  (6)  that  the  trustee  in  the 
cessio  was  in  a  much   better  position  than  the  trustee 
under  the  trust-deed  to  fight  the  question  of  the  owner- 
ship of  the  furniture  claimed  by  the  bankrupt's  wife ;  (7) 
that  they  aximitted  that  the  majority  of  the  creditors  had 
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given  mandates  to  the  appellants,  but  they  pointed  out  (1)  bahwmim. 
that  these  mandates  had  been  obtained  before  the  respon-  ^^^^^^^^^o. 
dents  had  had  any  opportunity  of  communicating  with 
creditors — the  trustee  under  the  trust-deed  having  posses- 
sion of  the  whole  papers ;  and  (2)  that  the  respondents 
represented  at  least  six  other  creditors.  The  Sheriff 
(Guthrie  Smith)  adhered  to  the  judgment  of  the  Sheriff- 
Substitute,  and  remitted  to  him  to  proceed. 

For    petitioning    creditor    in    cesaio — Mr.   J.   L.  M'Nauohton, 
Buckie. 

For  bankrupt  and  trustee  under  trust-deed — Mr.  A.  J.  Bramder, 
Aberdeen. 


SHERIFF  COURT  OF   PERTHSHIRE.  No.  11. 

James  Gardiner,  Pt^duer;  Lord  Abercromby,  De/etwier.   piwmhiu. 

AgriadiurijU  Holdings  Acts,  1883  and  \^^^— Appointment  o/ ^ AtoSSomb^r* 
referee  by  Sheriff — Agreements  under  section  b  of  Act  of 
1883 — Appeal  to  Sheriff- Principal, — Held  (1)  that  agree- 
ments to  take  effect  under  section  5  of  the  Agricultural 
Holdings  Act  of  1883  must  be  stamped  with  agreement 
stamps;  and  (2)  that  receipts  granted  by  the  tenant 
for  abatements  of  rent,  and  bearing  to  contain  a  discharge 
of  all  his  claims  under  the  Act,  are  not  agreements 
securing  to  the  tenant  such  compensation  as  is  allowed 
by  the  Act  to  be  substituted  for  the  statutory  compensa- 
tion, and  the  production  of  such  receipts  by  the 
landlord  will  not  prevent  the  tenant  from  obtaining  the 
appointment  of  a  referee.  Competency  of  appeal  from 
Sheriff-Substitute  to  Sheriff-Principal  in  petition  for 
appointment  of  referee  doubted. 

On  8th  July,  1891,  James  Gardiner,  the  outgoing  tenant 
of  the  farm  of  Wester  Crieffvechter,  in  the  parish  of  CriefF 
and  county  of  Perth,  gave  notice  to  Baron  Abercromby,  of 
Aboukir  and  Tullibody,  the  proprietor  of  said  farm,  of  his 
intention  to  claim  £206  5s.,  detailed  in  the  statement  of 
claim,  as  compensation  for  manures  applied  to  and  feeding 
stuffs  consumed  on  the  farm  for  three  years  preceding  the 
termination    of    the    tenancy    at    Martinmas,    1891.      In 
December,  1891,  the  tenant  applied  to  the  Sheriff,  under 
section  2,  sub-section  3,  of  the  Agricultural  Holdings  Act 
of  1889,  for  the  appointment  of  a  competent  and  impartial 
person  to  be  referee,  in  respect  that  the  tenancy  had  de- 
termined without  the   landlord   and  tenant   having   each 
appointed  a  referee  or,  jointly,  a  single  referee.     The  land- 
lord opposed  the  application  on  the  ground  that  he  had 
given  the  tenant  abatements  of  his  rent  on  various  dates 
between  18th  December,  1888,  and  9th  June,  1891,  amount- 
ing in  all  to  £23  5s.  6d.,  in  consideration  of  which  the  latter 
3 


Digitized  by  LjOOQ IC 


34  SHERIFF  COURT   REPORTS.  [Vol.  n. 

PBBTBsmM.  had  renounced,  discharged,  and  given  up  any  claims  he  had 
°AbSSomb?r*  under  the  Act.  The  landlord  produced  six  receipts  for  the 
abatements,  signed  by  the  tenant  through  a  penny  adhesive 
stamp,  each  of  which  acknowledged  the  payment,  and  bore 
that  in  consideration  of  the  abatement  the  tenant  gave  up 
any  claim  he  had  against  the  landlord  under  the  Act  The 
landlord  pleaded  (1)  that  the  pursuer,  having  accepted  the 
abatements  as  in  full  payment  of  all  his  claims  under  the 
Act,  was  not  entitled  to  insist  in  the  action ;  and  (2)  that 
an  agreement  in  writing  having  been  entered  into  securing 
to  the  pursuer  fair  and  reasonable  compensation  for  or  in 
respect  of  any  improvements  executed  by  him  during  his 
tenancy,  and  the  compensation  payable  for  or  in  respect  of 
such  improvements  in  pursuance  of  said  agreement  having 
been  paid  by  the  defender  to  the  pursuer,  the  action  was 
incompetent,  and  should  be  dismissed.  The  Sheriff-Sub- 
stitute (Grahame)  sustained  both  of  these  pleas,  and  held 
that  the  pursuer's  claim,  so  far  as  regarded  improvements 
executed  prior  to  9th  June,  1891,  was  not  a  competent 
subject  for  reference  under  the  Act.  He  appointed  a 
referee,  however,  for  that  part  of  the  claim  emerging  sub- 
sequent to  said  date.  The  pursuer  appealed,  and  the 
Sheriff  (Jameson)  recalled  the  interlocutor  so  far  as  it 
limited  the  scope  of  the  reference.  The  following  is  the 
text  of  the  interlocutors  and  notes : — 
Peb.w^i8w.  Perth,  I9th  February,  1892. — Having  heard  parties*  procu- 

sheriffORAHAio.  raters  and  advised  the  case,  finds  the  pursuer  entitled  to  obtain 
the  appointment  of  referee  in  the  reference  now  pending  between 
him  and  the  defender,  but  finds  that  the  pursuer^s  claim,  in  so  far 
as  it  is  a  claim  for  compensation  for  improveinents  executed  prior 
to  9th  June,  1891,  does  not  form  a  competent  subject  for  reference 
under  the  Agricultural  Holdings  Act,  and  therefore  restricts  the 
subject  of  the  reference  to  be  dealt  with  by  the  referee  to  the 
pursuer's  claim  for  compensation  for  improvements  arising  between 
9th  June,  1891,  and  following  Martinmas,  the  date  of  the  termina- 
tion of  the  pursuer's  lease  of  his  farm,  and  appoints  Andrew 
Hutchison  to  act  as  referee  in  said  reference  to  said  claims ;  finds 
the  defender  liable  to  the  pursuer  in  one-half  of  the  expenses  of 
this  application  up  to  the  date  of  his  entering  appearance,  and  in 
the  whole  of  the  expenses  incurred  by  the  pursuer  thereafter,  and 
decerns.  John  Grahame. 

NoU, — The  question  here  raised  is  .as  to  the  competency 
of  a  petition  for  the  appointment  of  a  referee  by  the  Sheriff, 
in  terms  of  the  provisions  of  the  2nd  section,  sub-section  3,  of  the 
Agricultural  Holdings  Act,  1889,  in  the  case  of  a  reference  under 
the  Agricultural  Holdings  Act,  1883,  the  parties  being  the  present 
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pursuer,  who  at  the  termination  of  his  lease  of  the  defender's  farm  pibthbhiml 
of  Wester  CriefFvechter  is  claiming  compensation  for  unexhausted  ^Sberaromb**"* 
improvements  executed  by  him  as  tenant  of  said  farm,  and  who  Feb.  uTisos. 
has  given  the  necessary  statutory  notice  thereof,  and  the  present  sheriff  oIlHiiMB. 
defender,  who  objects  to  the  competency  of  the  petition  on  the 
gn)und  that  the  pursuer  having  already  accepted  payment  of  and 
legally  discharged  all  his  claims  for  compensation  imder  said  Act, 
he  is  not  now  entitled  to  insist  in  his  petition  for  the  appointment 
of  a  referee.  I  have  already,  in  the  previous  case  of  JSasson  v 
Morison,  6  Sh.C.  Rep.  46,  expressed  the  opinion  that  the  function 
of  the  Sheriff  in  regard  to  the  appointment  of  a  referee  in  the  case 
of  a  claim  imder  the  Agricultural  Holdings  Act  is  of  a  ministerial 
character,  and  that  if  the  statutory  requisites  are  fulfilled,  and 
there  is  a  competent  pending  reference,  the  SheriflF  cannot  refuse 
to  make  the  appointment.  To  that  opinion  I  still  adhere ;  and 
the  only  question  which  I  have  now  to  deal  with  appears  to  be 
whether  or  not  the  reference  founded  on  by  the  pursuer  is  in  the 
circumstances  of  the  case  a  competent  procedure, — the  pursuer,  on 
the  one  hand,  maintaining  that  he  is  entitled  to  have  his  claims 
for  compensation  determined  under  the  mode  of  reference  provided 
by  the  2nd  section  of  the  Agricultural  Holdings  Act,  1889 ;  the 
defender,  on  the  other  hand,  pleading  that  the  pursuer's  claims 
having  been  already  dealt  with,  and,  in  respect  of  the  payment  of 
certain  sums  of  money  to  him  by  the  defender,  renounced  and 
discharged,  nothing  remains  to  constitute  a  valid  reference,  and 
that  the  pursuer  is  thus  precluded  from  insisting  in  his  petition 
for  the  appointment  of  a  referee.  The  special  ground  on  which 
the  defender  founds  his  objection  to  the  competency  of  the 
petition  is  that  the  pursuer  has  granted  certain  receipts  for 
abatements  of  rent,  in  which  he  states  ^^  that  in  consideration 
"  thereof  I  renounce  and  give  up  any  claim  which  I  may  be 
"entitled  to  make  under  the  Agricultural  Holdings  Act,  1883." 
In  respect  of  the  terms  of  these  receipts,  he  maintains  that  the 
pursuer's  acceptance  of  the  sums  contained  therein  must  be  held 
either  to  have  thereby  directly  discharged  all  his  claims  for 
compensation  under  said  Act,  or  that  he  having,  in  terms  of  the 
5th  section  of  the  Act,  entered  into  an  agreement  in  writing  for 
securing  to  him  fair  and  reasonable  compensation  for  his  claims, 
and  such  compensation  having  been  actually  paid  him  by  the 
defender,  he  is  not  entitled  to  insist  in  his  petition  for  the 
appointment  of  referee.  The  receipts  in  question  are  six  in 
number,  and  are  for  abatements  of  rents  payable  by  him  during 
his  tenancy  of  the  defender's  farm  from  Martinmas,  1888,  to 
Whitsunday,  1891,  each  of  these  receipts  containing  not  only  a 
discharge  for  the  payment  of  the  abatement  of  the  rent  due  at 
the  term  preceding  the  date  of  the  receipt,  but  also  a  renuncia- 
tion of  any  claim  which  the  pursuer  may  be  entitled  to  make 
under  the   Agricultural   Holdings   Act,    1883.      Assuming   that 
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PiftTRBRiu.    these  receipts  are  to  be  held  as  applicable  to  the  inrhole  of  the 

OMjdiinor  r^Lord  pursiier's  present  claims  for  compensation,  the  question  to  be 

FeblTisw.    considered  will  be  whether  or  not  eflPect  is  to  be  given  to  these 

Sheriff  qbahajii.  receipts,  either  as  themselves  constituting  such  a  discharge  of  the 

pursuer's  claim  as  to  exclude  him  from  now  claiming  oompensar 

tion  under  the  Agricultural  Holdings  Act,  or  as  constituting,  under 

the  provisions  of  the  5th  section  of  the  Agricultural  Holdings  Act, 

1883,  such  an  agreement  in  writing  as  to  secure  to  him  fair  and 

reasonable  compensation  for  his  improvements,  and  thus  to  bring 

the  pursuer's  renunciation  of  his  claim  contained  in  these  receipts 

within  the  exception  of  the  provision  of  the  36th  section  of  said  Act, 

which  provides  for  the  avoidance  "  of  any  contract  or  agreement 

"  made  by  a  tenant,  by  virtue  of  which  he  is  deprived  of  his  right 

"  to  claim  compensation." 

Before,  however,  determining  the  question  of  the  effect  of  the 
terms  of  the  receipt  as  affording  a  ground  of  defence  against  the 
pursuer's  claims,  the  question  arises  and  has  to  be  considered 
whether  or  not,  seeing  that  the  dat€  of  the  latest  receipt  is  9th 
June,  1891,  while  the  pursuer's  lease  did  not  terminate  till  the 
succeeding  Martinmas,  his  claim  for  compensation  due  for  improve- 
ments executed  between  9th  June  and  the  following  Martinmas  can 
be  held  to  have  been  discharged  by  the  receipts  in  question,  even 
on  the  assumption  that  they  are  valid  discharges  of  the  pursuer's 
claims  up  to  9th  June,  1891.  The  view  to  take  in  regard  to  this 
is  that  the  receipts  grants  previous  to  9th  June,  1891,  cannot  be 
held  to  apply  to  the  pursuer's  claims  for  compensation  for  improve- 
ments executed  between  that  date  and  the  termination  of  his  lease; 
that  whatever  may  be  the  effect  to  be  given  to  the  receipts  as 
valid  discharges  of  the  pursuer's  previous  claim,  they  cannot  be 
held  to  have  discharged  any  claims  arising  from  improvements 
executed  after  9th  June,  1891 ;  and  that  he  is  therefore  in  any 
case  entitled  to  obtain  the  appointment  of  a  referee  in  regard  to 
any  claims  for  compensation  arising  from  such  improvements. 
It  may  be  that  any  claims  thus  arising  will  be  found  to  be 
comparatively  small,  or  may  even  be  set  aside  altogether  by  the 
referee,  but  I  cannot  in  the  present  stage  of  the  procedure  set 
them  aside  as  not  forming  a  subject  for  a  valid  reference.  Thus, 
even  assuming  that  the  receipts  constitute  a  valid  dischaige 
of  all  the  pursuer's  claims  for  compensation  up  to  9th 
June,  1891,  any  claims  arising  after  that  date  remain  undis- 
charged, and  he  is  entitled  to  have  the  question  of  their  validity 
determined  under  the  procedure  of  the  reference  provided  by  the 
Act,  and  according  to  which  the  Sheriff  is  required  to  appoint 
a  referee.  To  this  extent,  therefore,  it  seems  to  me  that  the 
pursuer  is  entitled  to  succeed  in  his  application. 

Holding,  then,  that  a  referee  must  be  appointed  in  reference  to 
the  claims  for  compensation  for  improvements  executed  between  9th 
June,  1891,  and  the  Martinmas  following,  the  important  question 
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remains  whether  or  not  the  receipts  are  to  be  held  as  barring  the    pbbthshibb. 

pursuer's  claims  for  compensation  for  improvements  previous  to  9th  ^^jJScromby'** 

June,  1891.     It  was  urged  on  behalf  of  the  pursuer  that  this  was    yeb-lSTiaw. 

a  question  which  did  not  fall  to  be  dealt  with  by  the  SheriflF  under  sheriff  gbahajib. 

the  present  petition;   that  if  the  pursuer   is   found  entitled  to 

obtain  the  appointment  of  a  referee,  the  claims  already  lodged 

in  the  reference  must  meanwhile  be  held  to  form  the  subject 

thereof ;  and  that  the  question  of  the  competency  of  these  claims 

ought,  in  the  first  place,  to  be  left  to  the  decision  of  the  referee, 

the  defender  afterwards  having  an  opportunity  to  appeal  to  the 

Sheriff  from  the  referee's  decision.     But  this  is  a  view  which  I 

am  unable  to  take.     It  is,  no  doubt,  beyond  the  province  of  the 

Sheriff  in  appointing  a  referee  to  limit  his  power  to  deal  as  he 

thinks    right   with    the   claims    competently   submitted    for  his 

determination;    but  when  there  is   a  question  raised  as  to  the 

competency  of  these  claims  themselves  to  form  a  valid  subject 

of  reference,  it  is  the  duty  of  the  Sheriff,  in  the  first  place,  to 

dispose   of  that  question   in   order  to  determine   the   terms   of 

the  referee's  appointment  as  regards  the  subject  matter  of  the 

reference. 

If  the  Sheriff  were  to  be  held  to  be  excluded  from  dealing 
with  the  competency  of  the  claims  in  regard  to  which  the 
appointment  of  a  referee  is  asked,  the  result  would  be  that  a 
referee  might  be  appointed  to  decide  questions  which  had  been 
incompetently  referred,  and  when  there  was  in  reality  no  subject 
for  a  valid  reference.  Thus,  in  the  present  instance,  the  question 
as  to  whether  or  not  the  receipts  in  question  are  to  be  held  as 
being  valid  dischai^es  of  any  of  the  pursuer's  claims  is  one  which 
ought  now  to  be  determined.  There  are,  as  already  stated,  two 
grounds  on  which  the  defender  pleads  that  by  these  receipts  the 
pursuer  has  discharged  his  claims  for  compensation — first,  that  the 
pursuer's  acceptance  of  certain  sums  of  money  as  an  equivalent  for 
and  in  respect  of  which  he  renounces  these  claims  constitutes  a 
valid  discharge  thereof;  and,  secondly,  that  his  granting  of  the 
receipts  in  question  being  an  agreement  in  writing  under  the  5th 
section  of  the  Agricultural  Holdings  Act,  1883,  which  secured  to 
him  for  his  improvements  fair  and  reasonable  compensation,  having 
regard  to  the  circumstances  existing  at  the  time  of  making  such 
agreement,  he  is  excluded  from  making  any  further  claim  therefor. 
There  has,  so  far  as  I  am  aware,  been  no  case  in  which  documents 
exactly  similar  to  these  here  founded  on  by  the  defender  have 
been  held  to  operate  as  discharging  claims  for  compensation  under 
the  Agricultural  Holdings  Act;  but  the  principle  -  that  a  valid 
discharge  can  be  granted  for  compensation  due  under  the  Act  in 
respect  of  executed  improvements  has  been  recognised,  and  the 
opinions  of  the  judges  of  the  Second  Division  of  the  Court  of 
Session,  as  expressed  in  the  case  Strang  v  Stewart^  1889,  14  R. 
637,  to  the  effect  that,  while  a  tenant's  renunciation  of  a  lease  did 
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PiHTMHiM.    not  of  itself  bar  his  claims  for  compensation  under  the  Agricultural 
^Aberat>mbr*  ^^^^^°^  ^^^>  ^^  express  discharge  in  the  renunciation  had  that 

Feb-uTifiw.  <^ff6ct,  show  that  a  discharge  by  the  tenant  of  his  claims  for  com- 
sheriff  QaAHAMB.  peusatioii  is  not  necessarily  excluded,  as  the  pursuer  maintains  it 
is,  by  the  36th  section  of  the  Act.  That  section,  according  to  the 
view  taken  by  Mr.  Johnston  in  his  notes  upon  the  Agricultural 
Holdings  Act,  does  not  apply  to  a  discharge  granted  by  a  tenant 
in  respect  of  claims  for  past  improvements.  There  are  strong 
grounds  for  holding  this  view;  but  whether  it  is  accepted  as 
absolutely  sound  or  not,  the  principle  given  effect  to  in  the  case 
above  quoted  established  that,  when  a  discharge  for  such  claims 
as  are  made  in  the  present  instance  is  granted  in  respect  of  a  sum 
of  money  paid  as  an  abatement  of  rent  by  a  landlord  to  his  tenant, 
and  accepted  by  him  as  an  equivalent  for  improvements  already 
executed,  and  the  extent  and  value  of  which  are  at  the  time 
necessarily  in  the  immediate  knowledge  of  the  party  granting  the 
discharge,  it  would  be  wrong  to  hold  that  the  tenant's  claim  for 
compensation  for  these  improvements  had  not  been  extinguished. 
Such  an  equivalent  as  was  paid  by  the  defender  to  the  pursuer 
having  been  accepted  by  him,  he  must,  I  think,  be  held  to  have 
discharged  his  claims  for  compensation  for  improvements  executed 
up  to  that  date. 

Assuming  the  intention  of  the  Agricultural  Holdings  Act 
to  have  been  the  encouragement  of  agriculture  by  the  secur- 
ing of  equitable  compensation  to  tenants  for  the  execution  of 
improvements,  I  think  that  the  avoidance  of  any  discharge  or 
renunciation  of  claims  under  the  36th  section  or  the  Act  by  the 
tenant  must  in  the  general  case  be  held  to  have  reference  to  future 
improvements  and  not  to  those  already  executed.  In  the  case  of 
improvements  already  executed  the  tenant  not  only  knows  what 
the  extent  and  value  of  the  improvements  for  which  compensation 
is  claimed  are,  for  they  have  been  executed  by  himself;  but  in 
the  case  of  a  discharge  in  regard  to  claims  for  future  improve- 
ments, there  is  on  the  part  of  the  tenant  not  only  necessarily 
some  uncertainty  as  to  what  the  extent  of  his  claims  may  be,  but 
he  is  not  in  as  favourable  a  position  for  dealing  independently 
with  his  landlord  as  the  tenant  whose  claims  are  founded  on 
executed  improvements;  and  thus,  taking  the  intention  of  the 
Act  to  be  the  protection  and  encouragement  of  the  tenant  in  the 
execution  of  improvements,  there  is,  I  think,  as  regards  claims  for 
future  unexecuted  improvements,  a  much  stronger  reason  for  not 
allowing  the  tenant  to  renounce  his  right  to  claim  compensation 
for  future  improvements  than  in  the  case  where  the  improvements 
have  been  already  executed.  On  these  grounds  I  have  come  to 
be  of  opinion  that,  in  respect  of  the  receipts  granted  by  the 
pursuer,  these  must  be  held  to  constitute  a  valid  discharge  of  his 
claims  for  compensation  under  the  Acts  up  to  9th  June,  1891. 
Holding  thus  the  view  that  the  receipts  in  question  constitute  a 


Digitized  by  LjOOQIC 


1883.]  SHERIFF  COURT  REPORTS.  39 

direct  valid  discharge  to  the  extent  above  stated  of  the  pursuer's    PiamHiM. 
claims,  as  stated  in  the  defender's  first  plea,  the  decision  of  the  ^^^^byf^ 
question  which  his  second  plea  raises  in  reference  to  the  alleged    Feb."i9riws. 
effect  of  the  receipts  as  constituting  a  contract,  which  is  not  struck  sheriff  oeahamb. 
at  by  the  nullity  or  avoidance  of  agreement  provided  under  the 
36th  section  of  the  Act,  in  respect  that  the  contract  or  agreement 
constituted   by  the  receipts   falls  under  the  exception  which  is 
therein  allowed,  is  not  necessary  to  the  determination  of  the  case ; 
but  I  think  it  right  to  observe  that  this  plea  of  the  defender  also 
seems  to  me  to  afford  a  sufficient  defence  against  the  pursuer's 
claims  up  to  9th  Jime,  1891.     The  agreement  constituted  by  the    • 
receipts  containing  the  pursuer's  acceptance  of  the  abatements 
of  his  rent  in  respect  of  his  renunciation  of  his  claims  seems  to 
me  to  lie  within  the  exception  to  the  voidance  enacted  in  the 
36th  section,  described  in  the  5th  section  of  the  Act  as  being 
an  agreement  securing  fair  and  reasonable  compensation  to  the 
pursuer  for  his  improvements. 

With  reference  to  this  it  is  to  be  observed  that  the  pursuer 
at  the  time  of  granting  the  receipts  was  the  person  who  had  the 
best  means  of  knowing  the  extent  of  his  claim;  and  unless  it  were 
aUeged,  which  it  is  not,  that  he  had  been  imposed  upon  by  the 
defender  in  the  transaction,  it  is  to  be  presumed  that  what  he 
accepted  was  in  his  opinion  fair  and  reasonable  compensation  for 
his  claims,  and  that  the  conditions  of  the  statute  had  been 
satisfied.  In  these  circumstances  there  is,  I  think,  no  need  for 
requiring  any  proof  as  to  the  fair  and  reasonable  character  of  the 
agreement  entered  into,  and  I  therefore  hold  that,  whether  the 
receipts  are  to  be  taken  as  constituting  a  direct  valid  discharge, 
or  as  forming  an  agreement  securing  fair  and  reasonable  compen- 
sation to  the  pursuer  for  his  improvements,  having  regard  to  the 
circumstances  existing  at  the  time  of  making  such  agreement, 
they  are  to  be  held  as  barring  the  pursuer  from  obtaining  the 
appointment  of  a  referee,  except  as  regards  his  claims  for  compen- 
sation after  9th  June,  1891.  The  appointment  now  made  is 
therefore  limited  to  that  extent. 

I  have  found  the  pursuer  entitled  to  expenses  because, 
although  he  has  not  succeeded  in  obtaining  the  appointment  in 
terms  of  his  petition,  the  appointment  of  a  referee  was  opposed 
in  toto  by  the  defender,  and  no  additional  expense  has  been  caused 
by  the  pursuer  not  obtaining  the  appointment  of  the  referee,  with 
power  to  deal  with  his  whole  claims.  J.  G. 

Pkrth,  21«<  May,  1892.— The  Sheriff  having  heard  parties'    Mfty2i^i8w. 
procurators  and   considered   the  cause,  adheres   to  the   Sheriff-  sheriff  jamemb. 
Substitute's  interlocutor  of  19th  February,  1892,  in  so  far  as  it 
finds  the  pursuer  entitled  to  obtain  the  appointment  of  a  referee 
in  the  reference  now  pending  between  him  and  the  defender, 
and  so  far  as  it  appoints  Andrew  Hutchison,  10  Dudhope  Place, 
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PsmTUHimi.    Dundee,  farmer,  to  act  as  referee  in  said  reference ;  quoad  ultra 
G«giin«r^» Lord  recalls  tbc  said  interlocutor;   finds  the  pursuer  entitled  to  the 

MfcylTwtt    ^^P^'^s^  o^  process,  Ac,  and  decerns.  Andrew  Jambson. 

BheriffjiiiMOH.  ^^^' — ^he  defence  which  the  Sheriff-Substitute  has  to  a 
certain  extent  sustained  is  that  an  agreement  in  writing  had  been 
entered  into  between  the  parties,  which  falls  to  be  given  e£fect  to 
under  section  5  of  the  Agricultural  Holdings  Act  of  1883.  Certain 
receipts  stamped  with  a  penny  adhesive  stamp  are  produced,  but 
it  is  clear  that  these  cannot  be  looked  at  by  a  Court  of  law  as 
agreements,  for  the  simple  reason  that  they  have  no  agreement 
stamp.  I  cannot  compel  the  parties  to  stamp  them,  because  they 
are  sufficiently  stamped  as  receipts,  which  is  their  true  character ; 
and  further,  the  defender's  agent,  on  being  asked  by  me  whether 
he  desired  to  have  the  process  sisted  in  order  that  he  might 
stamp  these  documents  with  penalty  stamps,  said  he  did  not. 
There  being  no  agreement  under  section  5,  there  is  no  reason  for 
limiting  the  reference.  The  landlord  will  not,  however,  suffer  any 
iiyustice,  because  under  section  17  (a)  of  the  Act  the  arbiter  is 
bound  to  give  effect  to  the  payments  to  account  of  compensation 
evidenced  by  the  said  receipts. 

Apart  from  the  question  of  stamping  and  on  the  merits 
of  the  case,  I  am  of  opinion  that  the  words  of  the  Act 
(sections  36  and  5)  were  intended  to  exclude  any  haphazard 
informal  settlements  prior  to  the  termination  of  the  lease,  such 
as  are  represented  by  the  receipts  in  question.  The  tenant's 
claim  for  compensation  under  the  Act  only  arises  at  the  end 
of  the  tenancy,  and  he  is  not  to  be  deprived  of  the  claim  under 
the  Act,  except  on  the  footing  of  there  being  an  agreement 
'*  securing  to  the  tenant  fair  and  reasonable  compensation,  having 
"  regard  to  the  circumstances  existing  at  the  time  of  making  such 
*^  agreement,"  in  which  case  the  agreement  is  to  fix  the  compensa- 
tion in  place  of  the  Act.  It  seems  to  me  that  the  alleged  settle- 
ment in  the  receipt  is  not  an  agreement  in  terms  of  this  Act  at 
all,  and  is  not  the  kind  of  agreement  referred  to  in  section  5. 
These  alleged  settlements  were  made  while  the  tenant  was  still  in 
the  power  of  the  landlord,  and  they  were  meant  to  deprive  the 
tenant  of  all  right  to  claim  compensation  at  the  end  of  the  lease, 
and  not  to  fix  the  mode  of  arriving  at  the  compensation,  which 
seems  to  be  the  scope  of  the  agreements  referred  to  in  section  5  of 
the  Act.  I  think  these  settlements  were  against  the  spirit  of  the 
Act  (section  36),  and  if  within  its  letter  (section  5)  as  being 
written  agreements,  they  are  void  for  want  of  a  stamp.  Besides, 
under  section  5,  I  would  require,  in  order  to  be  entitled  to  exclude 
the  claim,  to  be  satisfied  that  the  agreements  were  "fair  and 
"  reasonable."  Now,  if  they  were  fair  and  reasonable  the  referee 
will  so  find,  and  give  no  further  compensation  for  the  years  which 
the  receipts  in  process  cover,  and  the  justice  of  the  case  will,  as 
already  said,  be  worked  out  in  the  reference. 

But  for  the  case  of  Strang  v  Sftwart,  14  R.  637,  and  the  fact 
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of  the  parties  being  agreed  on  the  point,  I  should  have  had  grave    TnrmBiMM. 
doubts  of  the  competency  of  this  appeal.     How  the  reference  was  ^^JJJSS^JjbT* 
worked  out  in  Strang  v  Stewart  I  do  not  know  ;  but  having  regard    May  siTigw. 
to  the  periods  prescribed  in  the  Act  for  the  appointment  of  a  sheriff  jImmob 
referee  (fourteen  days)  and  for  his  giving  his  award,  I  have  some 
difficulty  in  seeing  how,  in  many  cases,  an  appeal  to  the  Sheriff 
and  the  Court  of  Session  can  be  taken  consistently  with  the  period 
appointed  by  the  Acts  for  the  referee  giving  his  award  (see  Act  of 
1889,  52  &  53  Vict  c.  20,  sec.  3.) 

My  attention  was  not  drawn  to  the  periods  prescribed  in  the 
Acts  by  either  of  the  parties  in  the  appeal,  otherwise  I  would  have 
ordered  written  pleadings  immediately  on  the  appeal  being  noted. 
The  delay  in  disposing  of  this  appeal  by  oral  hearing  unfortunately 
has  been  considerable,  owing  to  my  having  been  unavoidably 
compelled  to  put  off  the  sittings  I  had  fixed  for  the  end  of  March 
till  aHer  the  spring  vacation.  I  think  it  well  worth  the  considera- 
tion of  the  parties  what  course  they  will  follow  in  the  circumstances 
which  have  arisen.  In  a  case  decided  in  the  Court  of  Session  this 
week,  a  new  petition  was  presented  in  order  to  get  quit  of  a  similar 
objection.  A.  J. 

An  appeal  was  taken  by  the  defender  to  the  Second 
Division  of  the  Court  of  Session,  but  it  was  afterwards 
abandoned,  a  compromise  having  been  effected. 

For  pursuer— Mr. 'Robert  Hislop  (Messrs.  Young  &  Hislop), 

Auchterarder. 
For  defender — Mr.    Malcolm  Finlatsox  (Messrs.   G&aham   & 
FiNLAYSON),  Crieff. 


Robert  Andrews,  Pursuer ;  John  M'Laren,  Defender.        No.  12. 
Prescription — Proof  by  tvrit  or  oath, — Circumstances  in  which    ^"™°'"- 
prescribed  debt  held  proved  by  defender's  writ.  ^•lUren.' 

In  an  action  in  the  Ordinary  Court  for  an  account  of 
£23  Os.  3Jd,  incurred  in  Ceylon  from  October,  1875,  to 
December,  1882,  the  defender  pleaded  that  it  was  prescribed, 
and  could  only  be  proved  by  his  writ  or  oath.  The  plea 
was  sustained,  and  the  pursuer  produced  as  the  defender's 
writ  certain  letters  written  by  him  in  reply  to  applications 
for  payment  of  the  account.  In  a  letter  to  the  pursuer  the 
defender  wrote  regarding  the  debt — "  It  would  be  base  on 
"  my  part  to  dispute  it,  but  I  must  tell  you  plainly  that  if 
"  you  force  me  at  present  I  must  and  will.  I  am  in  em- 
"barrassment  at  present,  and  am  now  on  an 

"  allowance,  which  leaves  little  over  after  paying  necessaries; 
"  but  I  think  we  will  be  able  to  come  to  terms  if  you  are 
"reasonable  and  willing  to  take  small  instalments."  In 
replying  to  a  letter  from  the  pursuer's  agents  intimating 
an  action  failing  payment  of  the  debt  the  defender  wrote — 
"  Mr.  Andrews*  account  may  be  due,  but  as  he  has  not  ren- 
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piBTHBBiu.  "  dered  it  for  seven  years  I  will  plead  prescription  if  action 
^•lSSi!'  "is  taken  about  it."  The  SheriflF-Substitute  (Grahame) 
held  that  the  writings  produced  established  constitution  and 
resting-owing  of  the  debt,  and  gave  decree  for  the  sum 
sued  for,  with  costs.  The  defender  appealed,  and  the  Sheriff 
(Jameson)  adhered.  The  following  were  the  interlocutors 
and  notes : — 
Feb.»^i89B.  Perth,  26eA  Fthruary,  1892. — Having  heard  paities'  procur- 

Sheriffo&AHAXB.  ^^j^  j^j^  advlsed  the  case,  finds  that  in  respect  of  the  admiflsion 
of  the  defender  contained  in  the  writs  produced,  it  is  proved  that 
the  account  sued  for  was  incurred  and  is  resting-owing  by  the 
defender  to  the  pxu^uer ;  finds,  therefore,  that  the  pursuer  is 
entitled  to  decree  therefor  in  terms  of  the  conclusions  of  his 
petition,  and  decerns  in  his  favour  accordingly :  Finds  the  pursuer 
entitled  to  expenses,  <&c.  John  Grahaiol 

Note, — The  defender's  letter  in  the  correspondence  between 
him  and  the  pursuer  and  his  agents  must  be  held  to  establish  the 
defender's  admission  that  the  account  sued  for  was  incurred  by 
him  and  is  due  to  the  pursuer.     In  none  of  the  defender's  letters 
does  he  take  exception  to  the  debt,  and  in  his  letter  to  the  pursuer 
of  date  25th  March,  1891,  he  expressly  states  with  reference  to 
the  pursuer's  present  claim  that  "  it  would  be  base  on  my  part  to 
"  dispute  it,  but  I  must  tell  you  plainly  that  if  you  force  me  at 
^^  present  I  must  and  will.     I  am  in  embarrassment  at  present" 
His  only  plea  here  is  for  delay  in  respect  of  inability  to  meet  the 
pursuer's  claim  \  and  interpreting  generally  the  defender's  state- 
ments in  his  letters  from  the  pursuer  and  his  agents,  to  which 
they  were  replies,  they  must,  I  think,  be  held  to  amount  to  such 
an  admission  of  the  debt  sued  for  as  to  entitle  the  pursuer  to 
decree  therefor.     It  was  urged  on  behalf  of  the  defender  that  the 
plea  of  prescription  which,  in  his  letter  of  12th  Jime,   1891,  in 
reply  to  Messrs.  Young  &  Hislop's  letter  of  the  9th  June,  1891, 
he  stated  that  he  would  take  was  inconsistent  with  the  admission 
of  the  debt ;  but  it  is  clear  that  the  defender,  in  stating  he  would 
take  the  plea  of  prescription,  did  not  mean  to  deny  the  original 
constitution  of  the  debt  or  to  affirm  that  it  was  paid,  but  that 
he  only  meant  to  state  what  he  thought  was  a  bar  to  its  payment 
being  demanded   in  respect  of  that  payment  not   having  been 
asked  within  the  prescriptive  period.  J.  G. 


Jui/»,i8«.  Pbrth,  29tA  J«/y,   1892. — The  Sheriff  having  heard  parties' 

BhsriffjIiiBsov.  procurators  and  considered  the   cause,   adheres   to   the    Sheriff' 

Substitute's  interlocutor  of  26th  February,  1892,  and  dismisses  the 

appeal ;  finds  the  pursuer  entitled  to  additional  expenses  since  the 

date  of  said  interlocutor,  <fec.,  and  decerns.         Andrew  Jamsson. 

NoiU. — 1  have  no  doubt  that  the  constitution  and  subsistence 
of  the  debt  sued  for  is,  taking  the  debt  as  a  whole,  sufficiently 
proved  by  the  defender's  writ.     1  have  felt  difficulty  on  the  point 
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whether  the  defender  is  entitled  to  a  proof  of  the  objections  to    pbbthmibi. 
the  amount  of  the  account  on  the  grounds  specified  by  him  in  his      -M-ISren" 
defences.     On  the  whole,  I  have  come  to  the  opinion  that  the    juiyaTisw. 
defenders'  admission  must  be  held  to  apply  to  the  sums  specified  gheriffjlMi8o». 
in  the  pursuer's  letter  to  him  of  date  29th  January,  1891,  and  to 
nothing  else.     Besides  this,  I  am  convinced  that  the  defence  is 
not  a  straightforward  one,  and  that  the  alleged  objections  to  the 
account  are  stated,  not  because  the  defender  expects  to  prove  any 
of  them,  but  merely  to  gain  time.  A.  J. 

For  pursuer— Mr.  Robert  Hislop  ( Messrs.   Young  &  Hislop, 

Auchterarder. 
For  defender— Mr.  Jamrs  C.  Dow,  Perth. 


SHERIFF  COURT  OF  BANFFSHIRE.       No.  13. 

RosiNA  Malcolm,  PvArmier;  John  M'Gregor,  Defender,  b^"^»m- 
Parent  and  Child — Aliment  for  bastard — Amount  payable  M'Oregor. 
where  father  lives  in  different  county  from  mother  and 
child. — Held  that  aliment  payable  for  an  illegitimate 
child  was  according  to  the  rate  in  force  in  the  county 
where  the  mother  and  child  lived,  and  not  according 
to  the  rate  in  the  county  in  which  the  child  was  born 
and  the  father  was  domiciled. 

An  action  was  raised  in  the  Banff  Small  Debt  Court  by 
Rosina  Malcolm,  Heronhill  Terrace,  Hawick,  against  John 
M'Gr^or,  Braco  Street,  Fife  Keith,  for  £1  128.  6d.,  being 
quarter's  aliment  at  the  rate  of  £6  lOs.  a  year  due  by  the 
defender  to  the  pursuer  on  account  of  their  illegitimate 
child.  The  defender  admitted  the  paternity,  and  offered  to 
pay  aliment  at  the  raite  of  £5  sterling,  being  the  rate 
of  aliment  paid  in  Elginshire,  where  the  child  was  born, 
as  also  the  rate  payable  in  Banffshire,  in  which  county 
the  child  was  begotten — that  being  the  county  also  of  the 
defender's  domicile.  The  pursuer  declined  to  accept  the 
defender's  offer,  and  maintained  that  she  was  entitled  to 
aliment  at  the  rate  of  £6  10s.  per  annum,  being  the  rate 
admittedly  paid  in  Hawick,  where  she  and  the  child  were 
living.  After  hearing  parties'  procurators,  the  Sheriff- 
Substitute  (Grant)  gave  effect  to  the  pursuer's  contention, 
and  held  that  the  Hawick  rate  and  not  the  Banffshire  or 
Elginshire  rate  was  what  was  due  to  the  pursuer.  The 
grounds  of  the  judgment  are  given  in  the  following  note: — 

The  pursuer  in  this  case  sues  the  defender  for  aliment  for  their    Dec  ss,  isss. 
illegitimate  child.     Paternity  was  admitted  at  the  bar ;  and  the  BheriffoiiAiiT. 
parents  concurred  in  stating  that  the  child  was  begotten  in  Keith, 
bom  in  Elgin,  and  is  now  living  with  the  mother,  who  is  working 
in  Hawick. 

The  only  question  is  whether  aliment  should  be  allowed  at  the 
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BAsffBHiiB     admitted  Hawick  rate  of  JB6  lOs.  per  annum,  or  at  the  Banffshire 
g?g5oiim«     annual  rate  of  £5.     The  defender  is  domiciled  in  Banffshire  and 

Dea"5ri89        ^^^^  "^  *^^^  Court. 

SheriioEAHT.  The  first  principle  applicable  to  this  class  of  case  is  that  the 
parties  are  jointly  liable  for  the  aliment  of  their  illegitimate  child: 
the  mother,  having  the  custody,  being  entitled  to  sue  the  father 
for  half  the  amount.  Strictly  following  this  principle,  the  actual 
amount  necessary  for  aliment  of  illegitimate  children  varies  in 
different  sheriffdoms  according  to  the  cost  of  living,  and  every 
Sheriff  Court  has  now  a  fixed  rate  founded  on  the  experience  of 
those  best  in  a  position  to  know.  Hence  the  difference  of  the 
father's  contribution  in  Banffshire  and  in  Hawick. 

For  the  father  it  was  contended  that  he  is  not  liable  for  more 
than  the  local  rate  of  his  own  domicile,  especially  when  the  child 
was  begotten  and  bom  in  it ;  and  I  concede  the  fact,  for  the 
purpose  of  argument,  that  this  child  was  bom  in  the  jurisdiction 
because  the  rates  in  the  neighbouring  county  of  Elgin,  where  it 
was  actually  bom,  are  identical  with  ours. 

I  think  this  contention  unsound,  because  the  needs  of  the 
child  are  the  first  object  to  be  considered  before  the  conflicting 
interests  of  the  parents ;  and  this  is  best  illustrated  by  the  fact 
that  the  father,  if  the  mother  were  dead  or  unable  to  contribute, 
would  have  to  take  the  w^hole  burden  of  aliment  on  himself. 

The  needs  of  the  child  must  be  considered  in  the  light  of  its 
present  residence.  It  is  in  the  custody  of  the  mother,  and  she  is 
at  Hawick.  She  is  entitled  to  live  where  she  likes,  or,  as  in  her 
case  is  most  probable,  where  she  can  best  earn  her  living. 

I  do  not  think  that  the  fear  expressed  that  women  will 
emigrate  to  expensive  localities  to  secure  larger  rates  of  aliment 
for  illegitimate  children  is  one  that  can  be  seriously  entertained. 
Half  the  extra  expense  falls  on  the  woman  herself,  and  that,  as 
far  as  I  can  see,  is  a  practical  safeguard.  The  local  Court  is  the 
proper  judge  of  the  local  rate ;  therefore  I  allow  the  rate  current 
in  Hawick  to  the  pursuer  in  the  case. 

For  pursuer— Mr.  Alex.  Watt,  Banff. 
For  defender— Mr.  Jas.  Fobbes,  Banff. 


SHERIFF  COURT  OF  LANARKSHIRE. 

Mrs.  Agnes  Paton  or  Smith,  Pursuer;  Robert  Chisholm, 

Defender, 

Retention — Hotel-keeper* s  lien. — Circumstances  in  which  held 

that  a  person   who  assisted  a  guest  in  removing  her 
(£iiihoiin.  property  from  an  hotel  was  not  liable  for  the  account 

due  by  the  guest  for  board  and  lodging. 
Debts  Recovery  Act — Opinion  that  a  hotel  bill  claimed  against 

a  party  who  removed  the  guest's  goods  could  not  be  sued 

for  under  the  Debts  Recovery  Act. 

The  pursuer,  who  was  proprietrix  of  an  hotel,  raised  an 


No.  U. 
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action  in  the  Debts  Recovery  Court  at  Glasjjow  against  the  lahaemhim. 
defender  for  payment  of  an  account  due  by  Miss  Vere  (^ghoim. 
M*Kie,  who  had  been  a  guest  in  the  hotel,  alleging  "  for 
"  which  amount  the  defender  is  liable  in  respect  that  on 
"9th  and  11th  March,  1892,  defender  unwarrantably  and 
"illegally  removed  from  said  hotel  the  goods  and  effects 
"  belonging  to  the  said  Miss  Vere  M*Kie,  and  so  defeated 
"  pursuer's  lien  for  payment  of  said  account."  The  Sheriff- 
Substitute  (Birnie),  after  proof,  gave  decree  for  a  small 
sum,  but  this  judgment  was  reversed  by  the  Sheriff  (Berry) 
on  appeal.  The  following  were  the  interlocutors  in  the 
case: — 

Glasgow,  25th  May^  1892. — Having  heard  parties' procurators  BCayo^isw. 
and  made  avizandum,  finds  that  a  Miss  M*Kie  resided  in  the  pur-  sheriff  biemii. 
suer's  hotel  for  about  twenty  weeks  preceding  11th  March  last^ 
and  that  a  sum  exceeding  J£6  10s.  remains  due  to  the  pursuer 
therefor ;  finds  that  on  9th  and  1 1th  March  the  defender  obtained 
from  Miss  M'Kie  possession  of  a  savings  bank  book  and  order  for 
payment  and  a  receipt  for  luggage,  and  certain  other  small  articles, 
and  removed  the  same  or  caused  the  same  to  be  removed  from  the 
pursuer's  hotel;  finds  that  the  same  were  subject  to  the  pursuer's 
lien,  and  that  the  defender  removed  them  or  caused  them  to  be 
removed  against  the  pursuer's  remonstrances:  Finds  that  he  is 
liable  in  damages;  assesses  the  same  at  J&6  10s. ;  finds  him  liable 
in  said  sum,  with  £2  2s.  of  costs,  and  decerns.     J.  B.  L.  Birnie. 

Note. — I  think  it  proved  that  Miss  M*Kie  was  in  debt  to  the 
pursuer  in  a  sum  exceeding  that  found  due,  and  keeping  in  view 
that  the  pursuer  was  a  lady  living  alone  with  one  female  servant 
and  a  girl,  I  think  her  remonstrances  were  sufficient  to  render  the 
defender  liable ;  and  further  keeping  in  view  that  Miss  M*Kie  was 
of  weak  intellect,  that  he  is  liable  both  for  the  articles  he  per- 
sonally carried  out  of  the  house  and  for  those  carried  by  Miss 
M*Kie  when  he  took  her  away. 

I  think  also  that  this  breach  of  the  pursuer's  lien  renders  him 
personally  liable,  whether  he  has  a  claim  against  Mr.  Crossby, 
Miss  M*Kie's  uncle,  or  not. 

The  articles  carried  away  consisted  of  a  savings  bank  deposit 
book,  on  which  £6  had  been  received  by  the  defender  or  Mrs. 
Crossby;  a  railway  receipt  for  luggage,  the  value  of  which  is 
unproved ;  and  one  or  two  other  articles  of  small  value. 

The  real  difficulty  is  as  to  whether  the  savings  bank  book  and 
the  railway  receipt  were  within  the  pursuer's  lien,  and  I  have 
come  to  think  they  were.  A  hotel-keeper's  lien  is  very  wide. 
(See  Roscoe  on  Evidence,  7th  ed.  977;  Story  on  Bailments,  9th  ed. 
476a;  Innkeepers'  Act,  1878,  41  Vict.  c.  38.)  Roscoe  says  it  seems 
that  the  innkeeper  has  a  lien  on  whatever  goods  he  would  be  liable 
to  answer  for  in  case  of  loss,  and  Story,  that  the  innkeeper  son)^- 
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lahausbiu.  times  haa  a  lien  even  upon  the  person  of  his  guest  and  the  clothes 
ohShoim.      on  his  person. 

MaylTiaw.  Another  point  is  that  what  the  innkeeper  has  the  lien  over  is 

shoriffBiami.  the  goods  OF  merchandise  brought  to  the  hotel  (see  Act  of  1878), 

and,  as  it  appears  to  me,  he  is  not  bound  and  may  not  be  entitled 

to  imagine  what  these  consist  of.     What  he  has  to  do  is  to  retain 

them  until  he  can  sell  under  the  Act. 

It  is  difl&cult  to  put  a  value  on  the  articles  other  than 
the  savings  bank  book.  Had  the  pursuer  been  permitted  to 
detain  it,  there  is  little  doubt  she  would  have  got  the  £6, 
but,  judging  from  the  articles  belonging  to  Miss  M'Kie  which 
she  brought  with  her,  I  cannot  allow  more  than  lOs.  for  the  rail- 
way receipt  and  the  one  or  two  articles  of  body  clothing.  The 
pursuer  was  paid  J&I  on  the  day  Miss  M*Kie  left,  but,  in  my  view, 
<£6  10s.  remained  due  to  her. 

The  amount  found  due  is  below  the  Small  Debt  amount,  but 
the  case  was  contested  on  entire  non-liability,  and  I  think  modified 
costs  are  due.  J.  B.  L.  B. 


oct.80j^i8».  Glasgow,   20th   October^    1892.— Having  heard  parties'  pro- 

SheriffBBBBT.  curators  and  considered  the  case,  under  reference  to  the  annexed 
note,  recalls  the  judgment  appealed  against;  assoilzies  the  de- 
fender; finds  pursuer  liable  to  the  defender  in  the  sum  of  £2 
17s.  9d.  sterling  of  expenses,  and  decerns.  Robert  Berrt. 

Note. — The  claim  in  this  action  in  the  Debts  Recovery  CJourt 
is  for  a  sum  of  j£17  4s.  7d.  said  to  be  the  amount  of  an  account 
incurred  by  a  Miss  Vere  M*Kie,  lately  residing  at  the  pursuer's 
hotel,  the  ground  on  which  the  defender  is  sought  to  be  made 
liable  being  that  on  11th  March,  1892,  the  date  when  Miss  M'Kie 
left  the  hotel,  "  the  defender  unwarrantably  and  illegally  removed 
**  from  said  hotel  the  goods  and  effects  belonging  to  the  said  Miss 
"  Vere  M*Kie,  and  so  defeated  pursuer's  lien  for  payment  of  said 
"  account."  The  Sheriff-Substitute  has  found  that  the  defender 
obtained  from  Miss  M'Kie  possession  of  a  savings  bank  book  and 
an  order  for  payment  of  the  contents  thereof,  amounting  to  £6, 
and  also  a  railway  receipt  for  luggage,  <feo.,  of  the  value  of  lOs. ; 
that  these  articles  were  subject  to  the  pursuer's  lien,  and  that  the 
defender  removed  them,  or  caused  them  to  be  removed  against  the 
purauer's  remonstrances.  On  these  grounds  he  finds  that  the 
defender  is  liable  in  damages,  which  he  assesses  at  £6  10s.,  the 
value  of  the  articles  said  to  have  been  removed. 

I  am  not  asked  in  this  appeal  to  consider  whether  the  action 
is  one  which  is  competent  in  the  Debts  Recovery  Court,  or,  again, 
whether  under  a  claim  for  payment  of  the  amount  of  an  accoimt 
an  award  of  damages  can  properly  be  sustained ;  but  I  am  asked 
to  deal  with  the  case  on  its  merits  and  to  consider  whether  any 
ground  of  liability  whatever  has  been  established  against  the 
defender.     The  claim  is  of  an  unusiial  character.     $o  far  a9  I 
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know,  there  is  no  reported  caae  iu  which  it  has  been  held  that  one  hkwkmtmLa. 
who  removes  or  who  assists  a  guest  in  removing  from  a  hotel,      cliSifoim 
property  which  the  guest  has  had  with  him  while  staying  there,     octl57i8w. 
renders  himself  thereby  liable  to  the  hotel-keeper  for  the  charge  gheriffiwiiT. 
against  the  guest  for  board  and  lodging.     If  such  a  claim  is  at  all 
tenable,  I  think  that  it  can  only  be  as  a  claim  of  damages ;  and  to 
sustain  a  claim  of  that  kind  it  w^ould  be  necessary  for  the  hotel- 
keeper  to  show  that  in  consequence  of  the  acts  complained  of  he 
or  she  had  in  fact  been  damnified.     Here  it  is  not  shown  that  the 
acts  attributed  to  the  defender  have  caused  to  the  pursuer  a  loss 
of  her  account  against  Miss  M*Kie,  or  of  any  portion  of  it.     It  is 
not  proved  nor  can  it  be  assumed  that,  in  consequence  of  those 
acts,  the  pursuer  has  sustained  loss  to  the  extent  of  the  J&6  10s. 
said  to  have  been  the  value  of  the  articles  which  were  removed,  or 
indeed  to  any  extent  at  all.     As  far  as  appears  from  the  proof,  no 
attempt  has  been  made  on  the  part  of  the  pursuer  to  obtain  pay- 
ment of  the  account  from  Miss  M*Kie  or  from  those  who  may  have 
chaige  of  her  affairs ;  and  without  sufl&cient  evidence  to  show  that 
the  pursuer  has  sustained  damage  by  what  the  defender  did,  I  do 
not  think  that  ground  has  been  laid  for  saddling  him  with  liability 
in  damages.     My  conclusion  is  that  he  must  be  assoilzied. 

R.  B. 
For  pursuer — Mr.  R.  A.  Rennie,  Glasgow. 
For  defender — Mr.  Borland  (Messrs.  Borland,  Kino,  ft  Shaw), 
Glasgow. 


SHERIFF  COURT  OF  ABERDEENSHIRE.  ^^^  15, 

Smiths,  Appellants;  Thomson  &  Co.'s  Trustee,         ABWDiwrsHima. 
Respondent  ThoSSSlco.'. 

Bankruptcy — Sequestration — Claim  for  wages — Omission  to  — ^" 
claim  preferable  ranking — Am^endm^nt  of  claim, — Where 
a  claim  was  made  in  a  trader's  sequestration  for  a 
shopman's  wages,  without  mention  of  the  period  for 
which  they  were  due  and  without  any  claim  to  a 
preferable  ranking,  and  the  trustee  admitted  the  claim 
"to  an  ordinary  ranking,"  the  Sheriff,  on  an  appeal 
against  the  trustee's  deliverance,  allowed  the  claim  to 
be  amended  so  as  to  show  the  period  for  which  the 
wages  were  due,  and  thereafter  recalled  the  trustee's 
deliverance  and  remitted  to  him  to  rank  the  claim  as 
preferable  to  the  extent  of  the  wages  earned  during  four 
months  prior  to  the  sequestration;  and  found  neither 
party  entitled  to  expenses. 

A  claim  was  lodged  in  a  sequestration  by  the  represen- 
tatives of  a  deceased  person,  who  had  been  in  the  employ- 
ment of  the  bankrupt  as  a  shopman.  The  affidavit  bore 
that  the  bankrupt  was  due  deceased  "  £25  sterling,  being 
"  wages  as  manager  of  the  shop  in  the  Trinity  Buildings, 
"  Aberdeen,"  and  "  that  no  security  is  held  for  the  same." 
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ABBEPMOTHimi.  No  express  claim  wcis  made  for  a  preferable  ranking.    The 

ThoSSJ?l<)o.'8  trustee  pronounced  the  following  deliverance  on  the  claim:— 

Trustee.      "The  trustee  admits   this  claim  to  an  ordinary  ranking" 

The    claimants     appealed    to    the    Sheriff    against    this 

deliverance,  craving  him  to  recall  the  same  and  to  rank 

them  as  preferable  creditora     The  trustee  contended  that 

the  appeal  was  incompetent,  as  he  had  admitted  all  that 

was  claimed.     The  Sheriff-Substitute  (Brown)  pronounced 

the  following  interlocutor : — 

Jane  3. 1891  Abbrdbbn,   3rd  June^    1892. — Having  considered   the  cause, 

sheriffiiowv.  allows  the  appellants  to  amend  their  affidavit  and  claim  to  the 

effect  of  stating  the  period  for  which  the  wages  in  question  are 

claimed ;  and  in  respect  it  is  stated  on  behalf  of  the  appellants 

that  the  Justice  of  the  Peace  before  whom  the  appellant's  oath 

was  emitted  has  since  the  date  thereof  died,  allows  the  appellants 

of  new  to  make  oath,  and  appoints  the  same  to  be  lodged  within 

three  days,  and  continues  the  cause.  W.  A.  Bbown. 

I^ote, — The  appellants  seek  redress  against  a  deliverance  of 
the  trustee  admitting  to  an  ordinary  ranking  a  claim  which  they 
maintain  ought  to  be  preferably  ranked.  The  position,  on  the 
other  hand,  which  the  trustee  takes  up  is  that  they  have  lodged 
a  claim  as  ordinary  creditors  only,  that  he  has  given  effect  to  that, 
and  that  the  appeal  is  incompetent.  Three  questions  thence 
arise — (1)  What  is  the  meaning  and  effect  of  the  appellants' 
claim  ?  (2)  Is  it  necessary  to  secure  a  preferable  ranking  that  the 
claim  should  be  thus  stated ;  and  (3)  If  the  appellants'  claim  is 
not  preferably  stated,  can  it  now  be  amended  1 

1.  The  appellants'  contention  under  this  head  is  that  they 
have  claimed  preferably,  and  that  the  trustee  has  erred  in  rejecting 
their  preference.  They  say  that  the  statute  which  the  trustee 
was  administering  of  itself  gives  privilege  to  a  claim  of  wages, 
and  that  that  having  been  eo  nomine,  it  was  the  duty  of  the  trustee 
to  rank  in  terms  of  law.  I  am  unable  to  concur  in  this  view. 
The  claim  is  certainly  not  per  expressionem  stated  as  a  preferable 
one,  nor,  in  my  opinion,  does  it  admit  of  being  so  construed  by 
necessary  implication.  The  period  of  the  service  is  the  determining 
element  in  a  preferable  claim  of  wages,  and  as  there  is  no  indication 
of  that  here,  I  think  the  trustee  had  before  him  neither  in  terms 
nor  by  construction  a  claim  of  the  nature  which  is  represented. 

2.  I  do  not  see  that  the  statute  gives  any  direction  as  to  the 
terms  in  which  a  claim  shall  be  stated,  but  Mr.  Bell,  in  his  Com- 
mentaries, II.  337  (5th  ed.),  says,  "The  debt  must  be  clearly 
"described  in  the  oath  and  the  extent  of  the  claim  distinctly 
"  specified,"  and  the  practice  is  in  accordance  with  this  view,  and 
indeed  may  be  said  to  be  inveterate.  Cases  have  occurred  in 
which  a  claim  being  made  preferably,  an  ordinary  ranking  baa 
been  admitted,  but  e  converse  it  does  not  follow  that  an  ordinary 
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claim  may  be  interpreted  to  include  a  larger  demand.     If  it  were  amrdtobhiw, 
necessary  for  the  case  to  express  an  opinion  on  this  point,  I  should  ThoJ^^  oo.'8 
have  much  difficulty  in  opposing  myself  to  the  view  taken  by  the       Tra;|^ 
trustee  without  expressing  any  opinion  as  to  whether,  apart  from     J'^^^^**- 
statutory  provision,  the  claim  might  be  amended.     No  case  was  8beriirBaow». 
quoted  to  traverse  the  doctrine  laid  down  in  the  Commentaries. 

3.  It  appears  to  me,  however,  that  although  the  claim  was  not 

preferably  stated,  there  was  such  an  indication  of  its  nature  as  to 

require  the  trustee,  and,  on  his  failure,  the  Sheriff,  to  give  effect 

to  the  provisions  of  the  51st  section  of  the  statute.     To  this  it  is 

objected  that  the  claim  cannot  be  said  to  be  "not  framed  in 

"the  manner  required  by  this  Act,"  that  it  reads  as  an  ordinary 

claim  subject  to  no  omission  or  defect,  and  therefore  there  is 

nothing  to  be  amended.      Other  clauses  of  the  statute  attach  ' 

conditions  to  an  oath,  and  it  is  said  that  it  is  a  fsdlure  in  some  of 

these  that  alone  falls  within  the  remedial  powers  of  section  51, 

such  as  where  there  are  other  obligants  than  the  bankrupt,  or 

securities  are  held.     But  if  the  argument  raised  under  the  second 

question  is  sound,  that  the  claim  is  bad  as  a  preferable  one 

because  it  violates  a  fimdamental  principle  of  the  statute  in  not 

being  so  expressed,  there  is  a  failure  to  comply  with  the  Act,  not 

indeed  specifically,  but  in  its  general  scope.     As  a  demand  for 

wages,  the  claim,  potentially,  was  a  preferable  one,  and  that  it  was 

80  interpreted  by  the  trustee  is  clear  from  the  manner  in  which 

he  disposes  of  it.     I  have  looked  into  the  scheme  of  ranking  and 

find  that  it  is  the  only  claim  of  the  category  in  which  he  places  it, 

which  he  qualifies  by  the  term  "  ordinary,"  necessarily  implying, 

as  it  seems  to  me,  that  he  had  the  question  of  preference  fully  in 

view.     He  finally  rejects  the  preference  because  it  is  not  claimed, 

but  the  terms  of  his  deliverance  infer  that  he  regarded  the  claim 

as  made,  and  set  it  aside  as  not  put  forward  in  conformity  with  the 

statute.      I  think  he  was  right  in  so  construing  it,  because  the 

claim  had  in  gremio  the  elements  of  a  preferable  character,  and  I 

think  in  these  circumstances  it  was  the  duty  of  the  trustee  to  call 

for  more  information  before  rejecting  the  preference. 

The  trustee  having  admitted  the  claim  to  an  ordinary  ranking, 
he  must  be  presumed  to  be  cognizant  with  the  facts  on  which  it  is 
haaed,  at  least  to  the  extent  to  which  he  has  given  it  effect.  I 
therefore  suggested  at  the  hearing,  with  the  view  of  saving  any 
unnecessary  procedure  and  expense,  that  if  the  claim  for  the  period 
to  which  it  must  be  restricted  is  in  point  of  fact  preferable,  the 
trustee  should  make  such  an  admission  as  would  enable  me  to 
remit  to  him  to  rank  preferably,  when  he  might  take  his  appeal  on 
the  question  of  competency  he  desires  to  have  tried.  The  trustee 
declined  to  adopt  that  course,  and  it  is  therefore  necessary  for  me 
to  put  the  case  in  shape  so  to  have  the  facts  ascertained.  It  has 
been  held  {Gibim,  16  D.  233;  Dow,  2  R.  259)  that  any  amend- 
ment of  the  claim  must  be  on  oath,  and  as  the  Justice  before 
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•AMiDMHSHiM.  whom  the  original  oath  was  emitted  has  since  died,,  it  seexns 

thonUSn'l  Co '» ^^^^^sarj  that  a  new  oath  should  be  made.  W.  A.  B. 

''''l^f^  The    appellants    lodged    an    amended    claim    wherein 

they  claimed  "£25,  being  wages    .    .    .    for  five  months 

"  ending  29th  November,  1891^"  and  claimed  "  to  be  ranked 

"  preferably  on  said  sequestrated  estates  to  the  extent  of 

"  £17  10s.  sterling,  being  the  proportion  of  said  sum  of  £25 

"  earned  during  four  months  immediately  preceding  the 

"sequestration"  (the  date  of  which  was  14th .December, 

1891).    Thereafter,  having  heard  parties'  procurators,  the 

Sheriff-Substitute  pronounced  the  following  interlocutor: — 

July  80. 1802.  Aberdbbn,   30th  Jidy,   1892. — Having  considered   the  cause, 

Sheriff  browb.  recalls  the  deliverance  of  the  trustee  appealed  from ;  remits  to  the 

trustee  to  rank  the  appellants  in  terms  of  their  amended  claim ; 

finds  no  expenses  due  to  or  by  either  party,  and  decerns. 

W.  A.  Brown. 
Note, — I  understood  at  the  renewed  discussion  that  no  objec- 
tion would  be  made  by  the  trustee  to  the  remit  now  made  to  him, 
and  that  the  only  remaining  question  between  the  parties  is  one 
of  expenses.  I  feel  that  to  be  a  matter  not  free  from  difficulty, 
but  I  have  in  the  end  come  to  be  of  opinion  that  neither  side 
should  have  any  advantage. 

The  appellants  erred  alike  in  form  and  substance  in  presenting 
their  original  claim,  but,  for  the  reasons  assigned  in  my  previous 
interlocutor,  the  trustee  should  not  have  made  it  necessary  for 
them  to  obtain  redress  by  an  appeal.  They  have  succeeded  in 
that,  the  trustee,  in  particular,  failing  in  the  question  of  compe- 
tency of  the  appeal,  which,  indeed,  I  felt  to  be  the  only  one 
attended  with  difficulty.  1  have,  if  anything,  rather  an  incli- 
nation to  the  view  that  the  trustee  should  have  to  pay  something 
as  costs,  but  I  think  the  case  is  fairly  enough  disposed  of  on  the 
practice  governing  divided  success.  W.  A.  B. 

For  appellants — Mr.  Alexander  Blacklaw,  Aberdeen. 
For  the  tnistee— Mr.  J.  C.  Bennett,  Aberdeen. 


No.  16.  Elizabeth    Robertson    and    Husband,    Pursuers; 


ABXEDnifSHIBI. 


Robertson's  Trustees,  Defenders. 

^^R^teoJ?"  Husband  and   Wife— Married   Women's   Property  Act,   1881 

'^^^^'  (44  &  45  Vict  cap.  2\)— Wife's  furniture.— Frior  to  the 

marriage  of  the  pursuers,  which  took  place  subsequent 
to  the  passing  of  the  Act  of  1881,  the  female  pursuer 
was  possessed  of  various  articles  of  furniture  suitable  for 
domestic  use  by  both  spouses.  The  articles  were  re- 
moved to  the  husband's  house  on  marriage.  Held,  in 
a  question  with  the  trustees  under  a  trust-deed  for 
creditors  granted  by  the  husband,  that  the  articles  of 
furniture    were    the    personal    property  of    the    wife. 
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(Andargon  v  Anderson^s  Trustees^  19  R.  684,  29  S.L.R.  abbbdmhshikb. 
598,  dutingtiished.)  Bobertson.  aie.  v 

This  was  an  action  of  interdict  at  the  instance  of  TrosteM. 
Elizabeth  Hobertson,  with  consent  of  her  husband,  Robert 
Robertson,  ship  chandler,  Aberdeen,  against  the  trustees 
under  a  trust-deed  for  creditors  granted  by  the  husband, 
craving  that  the  defenders  be  interdicted  from  selling 
sundry  articles  of  furniture  enumerated  in  the  prayer  of 
the  petition,  alleged  to  be  the  property  of  the  female 
pursuer.  The  facts  are  fully  set  forth  in  the  interlocutors 
and  note  of  the  Sheriff-Substitute  (Brown)  and  the 
Sheriff  (Guthrie  Smith),  which  were  as  follows : — 

Aberdbbn,  29^A  June^  1892. — Having  considered  the  cause,  J^p^^*^^^ 
finds  in  fact  (1)  that  the  pursuer  was  married  to  her  husband 
subsequent  to  the  passing  of  the  Married  Women's  Property 
(Scotland)  Act,  1881 ;  (2)  that  it  is  alleged  by  the  pursuers,  but 
not  admitted  by  the  defenders,  that  the  articles  in  question  were 
her  property  prior  to  marriage;  (3)  that  it  is  admitted  by  the 
pursuers  that  upon  her  marriage  the  said  articles  were  removed 
to  the  house  then  occcupied  by  her  husband,  and  since  then  have 
been  twice  removed  to  houses  occupied  by  himj  (4)  that  the 
pursuer^s  husband  having  fallen  into  difficulties,  he,  on  3rd  May, 
1892,  granted  a  trust-deed  for  behoof  of  his  creditors  in  favour  of 
the  defenders,  and  that  the  articles  in  question  then  formed  part  of 
the  furniture  of  the  pursuer's  husband's  house;  finds  in  law,  on 
the  assumption  that  said  articles  were  the  separate  property  of 
the  piu-suer,  that  she,  having  lent  or  entrusted  them  to  her  husband 
within  the  meaning  of  sub-section  4  of  section  1  of  said  statute, 
they  form  assets  of  the  husband's  estate  in  bankruptcy ;  therefore 
sustains  the  defences,  recalls  the  interim  interdict,  assoilzies  the 
defenders  from  the  conclusions  of  the  action ;  finds  them  entitled 
to  expenses,  <kc.  W.  A.  Brown. 

Note, — I  feel  myself  unable  to  distinguish  the  present  case 
from  the  judgment  of  the  Second  Division  of  the  Coiuii  in  Anderson 
V  Leiik,  March  14,  1892,  29  S.L.R.  598,  and  had  that  case  been 
before  me  when  I  had  occasion  to  consider  the  crave  for  interim 
interdict,  I  could  scarcely  have  granted  it  without  hearing  the 
parties.  The  pursuers  strongly  relied  on  the  fact  that  the  articles 
in  question  formed  the  wife's  separate  estate  prior  to  marriage, 
whereas  in  the  case  referred  to  it  was  acquired  after  the  marriage, 
but  it  does  not  seem  to  me  that  that  difference  has  any  other 
effect  than  to  determine  the  period  when  the  custody  of  the 
husband  arises,  and  if  anything  it  is  a  stronger  case  that  that  has 
existed  since  the  marriage.  It  was  further  contended  that  a 
distinction  falls  to  be  drawn  between  money  and  the  other  estate 
of  the  wife,  such  as  the  articles  in  question,  but  that  point  was 
fully  before  the  Ck)urt  in  LeitKs  case,  which  indeed  is  a  judgment 
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AuEDUMBHiu  per  expressum  to  the  effect  that  furniture  belonging  to  the  wife,  if 
^rSSSSoS"  *  entrusted  to  her  husband,  forms  an  asset  of  his  estate  in  bankruptcy. 
'^'^^^-      Finally,  it  wals  urged  that  the  judgment  above  quoted  should  not 
june»^iM«.    ^jg  followed  bccause  there  was  here  no   public  adjudication  of 
Sheriff  beowh.  bankruptcy,  but  there  is  no  restriction  in  the  application  of  the 
Act  to  any  particular  form  of  bankruptcy,  and  the  purauer  herself 
alleges  that  her  husband  has  convened  his  creditors.     The  only 
doubt  I  have  felt  is  whether,  the  parties  not  being  in  full  agree- 
ment as  to  the  facts,  a  proof  should  not  be  allowed,  lest  it  should 
prove  that  there  were   special   circumstances   which   took  the 
particular  case  out  of  the  statute,  but  the  judgment  in  the  case 
of  Leith  is  so  absolute  in  its  scope  that  in  the  end  I  have  come  to 
think  no  result  would  follow  from  this  course  but  the  incurring  of 
much  needless  expense,  the  pursuer  not  condescending  on  anything 
of  an  exceptional  nature.  W.  A.  B. 

juiyjuftM.  Aberdeen,  9th  July,  1892. — The  Sheriff  having  heard  parties' 

oothwbBmith.  procurators  on  the  pursuer's  appeal  against  the  interlocutor  of 
29th  June  last  and  considered  the  record  and  whole  process,  recalls 
the  interlocutor  appealed  against,  allows  both  parties  a  proof  of 
their  averments  on  the  closed  record  and  the  pursuer  a  conjunct 
probation,  and  remits  the  case  to  the  Sheriff-Substitute  to  take 
the  proof.  ^  J.  Guthrib  Smith. 

Thereafter  the  defenders  put  in  the  following  minnte : — 
"  The  defenders  hereby  judicially  admit  that  the  articles 
"  enumerated  in  the  prayer  of  the  petition  were  the  pro- 
*'  perty  of  the  female  pursuer  prior  to  her  marriage  with  the 
"  said  Robert  Robertson,"  whereupon  the  parties  renounced 
probation,  and  the  following  interlocutor  was  pronounced : — 
jniyr^isw.  Aberdeen,    21th  Jvly,    1892. — The   Sheriff  having   resumed 

GoToiiirsjiiTH  consideration  of  the  cause  with  the  minute  lodged  for  the  defenders, 
discharges  the  order  for  proof ;  finds  that  the  furniture  being  the 
property  of  the  female  defender  prior  to  her  marriage  is  not  attach- 
able by  her  husbaad's  creditors  or  for  his  debts ;  therefore  repels 
the  defences;  declares  the  interdict  already  granted  perpetual; 
finds  the  defenders  liable  in  expenses,  <&c.        J.  Guthrie  Smith. 

An  appeal  was  intimated  to  the  Second  Division  of  the 
Court  of  Session,  but  was  abandoned. 

For  pursuers— Mr.  R.  M.  Williamson,  Aberdeen. 
For  defenders — Mr.  George  Milne,  Aberdeen. 


No.  17.       SHERIFF  COURT  OF  ARGYLLSHIRE. 

ABOTUflHiM.       Donald  Mackay,  Pv/rauer;   Alexander  Crawford, 

Mi  Defender, 

Master  and  Servant — Disobedience — Dismissal. — Circum- 
stances in  which  held  that  a  master  was  not  justified  in 
dismissing  a  servant  for  an  act  of  disobedience  without 
inquiring    into  the  circumstances,   where  the  servant 
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advanced  as  a  reason  for  his  disobedience  personal  risk 
outside  the  limits  of  his  contract,  the  existence  of 
personal  risk  being  found  proved. 
Observed  (jp,  Sheri£f)  That  a  master  is  not  entitled  to  dismiss 
a  servant  for  a  first  act  of  disobedience  without  having 
an  explanation  with  him, 

This  was  a  case  in  the  Debts  Recovery  Court  at 
Campbeltown.  The  facts  appear  sufficiently  from  the 
judgments  of  the  Sheriff-Substitute  (Bell)  and  SheriflF 
(M'Kechnib): — 

Campbeltown,  2Sth  September,  1892.— The  SherifF-Substitute 
having  considered  the  cause,  finds  in  fact  (1)  that  on  the  10th  of 
August  of  this  year  the  pursuer  was  in  the  defender's  service  as  a 
farm  servant,  on  a  six  months'  engagement  from  Whitsunday  to 
Martinmas,  at  j£15  10s.  sterling  of  wages  for  the  half-year  j  (2) 
that  on  the  said  10th  of  August  the  pursuer  was  ordered  by  the 
defender  to  go  with  a  scythe,  along  with  a  fellow-servant,  to  clean 
out  the  channel  of  the  Machrihanish  Water  at  a  point  described  as 
*'  below  the  pit,"  not  on  the  farm  of  the  defender ;  (3)  that  the 
cleaning  of  said  channel  was  a  usual  part  of  the  work  of  the 
servants  on  the  farm ;  (4)  that  the  pursuer  refused  to  obey  that 
order,  alleging  that  the  water  was  then  too  deep  for 

him  to  work  in  it  without  personal  danger ;  (5)  that  the  pursuer 
was  thereupon  dismissed  by  the  defender  with  the  tender  of  his 
wages  up  to  date,  which  he  refused ;  .  .  .  (7)  that  the  water 
was  on  the  day  in  question  too  deep  for  men  to  work  in  it  without 
personal  danger :  Finds  in  law  (1)  that  the  pursuer  was  not  bound 
to  obey  the  said  order,  and  was  therefore  wrongously  dismissed  by 
the  defender ;  (2)  that  the  pursuer  is  entitled  to  payment  of  his 
wages  for  the  whole  term  of  his  engagement,  along  with  board 
wages  at  the  rate  of  six  shillings  a  week  from  the  date  of  his 
dismissal  till  the  term  of  Martinmas  following  :  Therefore  ordains 
the  defender  to  pay  to  the  pursuer  the  sum  of  £18  16s.  sterling  in 
name  of  wages  and  board  wages,  as  stated  in  the  account  annexed 
to  the  summons  herein :  Finds  the  defender  liable  in  expenses,  <&c. 

Russell  Bell. 

Note, — The  pursuer  here  sues  for  a  half-year's  wages  and  board 
wages  as  farm  servant  to  the  defender,  whose  service  he  entered  at 
Whitsunday  of  this  year,  and  from  which  he  was  dismissed  on  the 
10th  of  August  following  for  disobedience.  The  pursuer  alleges 
that  his  dismissal  was  illegal  on  two  grounds ;  .  .  .  secondly, 
that  to  have  obeyed  the  order  would,  in  the  circumstances,  have 
been  personally  dangerous  to  him.  The  defender's  farm  is 
traversed  by  a  stream  called  the  Machrihanish  Water,  the  channel 
of  which  is  liable  to  get  choked  up  with  weeds  and  grass,  necessi- 
tating its  being  cleaned  out  every  autumn  to  prevent  the  fields 
being  flooded  after  much  rain,  and  it  appears  from  the  evidence 
for  both  parties  that  it  was  the  custom  on  the  farm  for  the  men- 
servants  to  do  the  cleaning,  going  into  the  water  to  do  so,  as  part 
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of  their  ordinary  work,  and  that  it  had  been  done  by  the  pursuer 
himself  under  a  previous  engagement.  It  also  appears  that  when 
the  annual  time  came  for  cleaning  out  the  bum,  the  point  for 
beginning  work  was  at  a  part  of  the  water  not  on  the  defender's 
farm,  but  some  distance  lower  down  on  a  neighbouring  farm.  On 
the  morning  of  the  10th  of  August  (a  Wednesday)  after  breakfast, 
the  pursuer  was  ordered,  along  with  his  fellowHBervant,  Joseph 
Colquhoun,  to  go  down  and  clean  the  bum  with  a  scythe  at  this 
point.  Both  men  refused  to  go  down  and  were  at  once  dismissed 
by  the  defender.     ... 

It  only  remains  to  consider  the  other  ground  on  which  the 
pursuer  bases  the  justification  of  his  disobedience,  namely,  that  to 
have  obeyed  it  would  have  been  to  endanger  his  life.  He  and 
Colquhoun  had  observed  the  state  of  the  water  at  the  bridge 
near  the  farm-house^  early  in  the  morning.  There  had  been  rain 
on  the  Sunday  and  Monday  previous  and  the  bum  was  big,  and 
from  its  condition  there  they  judged  what  it  would  be  at  the  place 
further  down  where  they  were  ordered  to  work.  They  did  not  go 
down  to  that  place  to  look  at  it  before  refusing  to  work,  nor  did 
the  defender  before  dismissing  them.  Now,  the  pursuer  and 
Colquhoun,  along  with  the  witness  Kennedy,  the  same  evening 
measured  the  depth  of  the  water  at  the  part  where  they  would 
have  had  to  work  with  an  iron  rod  and  a  yard  measure,  and  all  three 
speak  to  having  found  depths  of  from  3  to  5  feet  over,  (Kennedy 
says),  a  distance  of  about  100  yards.  There  is  nothing  to  discredit 
this  evidence — the  defender  took  no  soimdings — and  I  think  it 
must  be  accepted.  The  stature  of  the  pursuer  or  Colquhoun  is  not  in 
evidence,  but  from  my  own  observation  in  the  witness  box,  neither 
of  them  were  tall  men.  Now,  it  can  hardly  be  disputed  that  a 
man  of  medium  height  going,  in  his  clothes,  into  a  stream  of  even 
moderate  velocity,  and  swinging  a  scythe  to  cut  grass  under  water 
on  an  uneven  bottom,  varying  from  3  to  5  feet  in  depth,  is  in  a 
position  of  considerable  personal  risk,  where  a  false  step  might 
well  prove  serious.  As  the  bum  was  in  spate  the  water  would 
have  been  muddy,  and  it  would  be  impossible,  or  at  least  difficulty 
to  see  where  the  deeper  parts  were.  A  man  under  6  feet  stumbling 
into  a  hole  5  feet  deep  would  hardly  have  his  head  above  water, 
even  when  standing  erect,  and  would  have  had  at  the  same  time 
to  withstand  the  current  encumbered  by  a  scythe.  In  such 
circumstances  there  is,  I  think,  at  least  a  possibility  that  one  or 
both  of  the  men  might  have  been  drowned.  In  refusing  to  listen 
to  the  men's  remonstrances,  and  neglecting  to  examine  the  water 
for  himself  at  the  place  where  they  were  to  work,  but  at  once  turn- 
ing them  off,  the  defender  acted,  I  think,  in  a  hasty  and  arbitraiy 
manner.  No  doubt  he  did  not  think  the  water  was  as  high  as  the 
men  afterwards  foimd  it  to  be,  and  I  have  no  doubt  either  that  he 
would  not  have  given  the  order  had  he  known  the  actual  depth  of 
the  water,  but  he  took  on  himself  the  risk  of  dismissing  them 
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without  finding  out,  and  this,  it  seems  to  me,  is  just  the  crucial   ABanuHiEs. 

point  of  the  case,  and  where  the  defender's  fault  comes  in.     As 

far  as  the  plea  of  personal  danger  goes,  the  pursuer's  action  must 

be  regarded,  not  as  a  refusal  to  do  the  work  absolutely  or  at  any 

time,  but  merely  as  a  refusal  in  the  circumstances,  that  is,  when 

the  water  was  dangerously  deep.     The  farm  was  not  then  under 

water  or  in  immediate  danger  of  becoming  so,  for  the  water  was 

then  going  down;  it  was  not  a  case  of  emergency.     I  do  not  think 

it  can  be  ai^ued  for  the  defender  that  the  men  were  bound  to  have 

gone  into  the  water  and  made  practical  proof  of  the  depth,  for 

they  would  then  have  run  the  risk  of  not  getting  out,  or  to  have 

made  their  measurements,  before  refusing  to  go  in.     They  judged 

its  condition  roughly  from  the  look  of   it  higher  up,  and  the 

subsequent    measurements    made    by    them    proved    that    their 

diagnosis  was  correct. 

If  the  view  of  the  circumstances  as  disclosed  by  the  evidence, 
which  I  have  endeavoured  to  set  forth,  is  correct,  the  element  of 
personal  danger  to  the  servant  was  involved  in  obedience  to  the 
orders  of  the  master,  and  it  is  well  settled  law  that  a  servant  is 
not  bound  to  obey  an  order  the  execution  of  which  involves  him 
in  any  risk  which  is  not  within  the  scope  of  the  contract.  I  think 
the  risk  of  being  drowned  in  a  stream  in  spate  in  the  act  of  doing 
work,  though  otherwise  within  the  limits  of  his  service,  is  clearly 
not  a  risk  within  the  contemplation  of  a  farm  servant's  contract. 
{Fr(uer,  M.  &  S.,  79.)  R.  B. 

The  Sheriff,  in  adheribog  to  the  judgment  of  the  Sheriff- 
Substitute,  appended  the  following  note  to  his  inter- 
locutor:— 

I  allowed  the  appellant  to  lodge  in  writing  an  argument  Dec.  u^^iwi 
against  the  judgment  of  the  Sheriff-Substitute,  and  an  able  argu- 
ment has  been  submitted  in  support  of  the  appellant's  contentions. 
The  first  contention  is  that  the  appellant  did  not  give  the  piu^uer 
an  order  to  enter  the  water  of  the  bum  at  any  particular  point. 
I  think  the  evidence  is  to  the  effect  that  no  particular  point  was 
mentioned  in  the  order.  It  is,  however,  proved  that  there  was  a 
point  at  which  it  was  usual  to  enter  in  order  to  clean  the  bum, 
and  I  think  it  is  also  proved  that  it  would  have  been  unsafe  to 
commence  operations  at  any  other  place.  There  is  evidence  to  the 
effect  that  a  particular  point  was  mentioned,  although  I  do  not 
regard  it  as  sufiBcient.  The  condition  of  the  burn  on  the  day  in 
question  was  well  known  to  the  appellant,  and  his  attention  was 
called  to  it  by  the  respondent  and  his  fellow-servant.  He  declined 
to  specialise  his  order,  and  he  dismissed  the  respondent  on  the  spot. 
This  dismissal  I  regard  as  quite  unjustifiable.  The  law  appears  to 
be  this :  if  a  sen^ant  has  reasonable  or  probable  groimds  for  fearing 
that  obedience  to  an  order  by  bis  master  will  expose  him  to  risks 
not  fairly  within  the  meaning  of  the  contract  of  service,  he  may 
disobey  the  order.     I  think  the  appellant  contends  for  too  much 
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AaoTLMHiM.   when  he  says  that  it  is  law  that  a  master  may  dismiss  a  servant 
Mjjctafcyv      for  the  first  act  of  disobedience.     I  think  the  law  is  that  both 
DeclTiaM.    P*rti6S  must  behaye  reasonably,  and  that  where  the  servant  is 
shoiff       apprehensive  of  danger  the  master  ought  to  explain.     I  do  not 
m'Kbchrii.    Qjy^j.  further  into  the  facts  of  the  case,  because  they  are  sufficiently 
dealt  with    by  the    Sheriff-Substitute.      I    therefore  repel   the 
appellant's  contentions  in  fact  and  in  law.  D.  M. 

For  pnrsuer^Mr.  Dickson,  S.S.C.,  Campbeltown. 
For  defender— Messrs.  C.  &  D.  Mactaooabt,  Campbeltown. 


No.  18.    Argyllshire  County  Council  (Cowal  District),  PttrMters; 
AEGnuHiu.  David  J.  Urquhart,  Defender. 

Coan^conndio         Eoad — Property — Fence  on  public  road. — Held  that  a  pro- 

urquhart.  prietor  was  not  bound  to  keep  back  an  iron  wire  fence 

25  feet  from  the  centre  of  a  public  road. 
The  facts  of  the  case  were  shortly  as  follows: — The 
defender  put  up  an  ordinary  iron  and  wire  fence  upon  his 
estate  of  Coylet  on  Loch  Eck  in  order  to  fence  his  ground. 
The  pursuers  (the  Cowal  District  Committee)  then  raised 
an  action  in  the  Sheriff  Court  at  Inveraray  asking  the 
Court  to  ordain  the  defender  to  remove  certain  parts  of  the 
fence  he  had  erected  to  a  distance  of  25  feet  from  the 
centre  of  the  road  at  Coylet.  They  founded  their  case 
on  the  latter  part  of  the  following  clause  in  section  91, 
1  and  2  Will.  IV.  c.  43,  "  And  be  it  enacted  that  no  houses, 
"  walls,  or  other  buildings  above  seven  feet  high  shall  be 
"erected  without  the  consent  of  the  trustees  previoqsly 
*'  obtained  in  writing,  and  no  new  enclosures  or  plantations 
"  shall  be  made,  within  the  distance  of  25  feet  from  the  centre 
"  of  any  turnpike  road."  The  pursuers  contended  that  the 
fence  in  question  was  an  "enclosure,"  and  therefore  must  be 
kept  25  feet  back  from  the  centre  of  the  road.  The 
defender  pleaded,  inter  alia,  that  such  a  construction 
would  be  inconsistent  with  the  previous  part  of  the  section 
above  quoted,  and  that  the  words  "  enclosures  fitnd  planta- 
tions "  as  used  in  that  Act  meant  one  and  the  same  thing, 
and  only  applied  where  trees  were  planted  which  would 
overshadow  the  road  and  so  injure  it.  They  referred  to 
several  old  Scotch  Acts,  some  of  which  were  repealed  by 
1  &  2  Will.  IV.  c.  43,  where  these  words  or  similar  ones 
were  used  in  that  sense.  The  defender's  contention  was 
sustained  by  the  Sheriff-Substitute  (Shairp),  and  the  Sheriff 
(M*Kechnie),  in  the  following  interlocutors : — 

jaijjuawL  Invbraray,    ith  July,  1892. — The   Sheriff-Substitute  having 

Sheriff  shaiw.  considered  the  petition  and  condescendence  for  the  pursuers,  finds 

that  they  have  failed  therein  to  state  a  relevant  case  :   Therefore 
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assoilzies  the  defender  from  the  conclusions  of  the  action ;  finds   aaotluhiu. 
the  pursuers  liable  in  expenses,  &c.  J.  C.  Shairp.     cba^oSSSSi  v 

NoU, — The  pursuers'  whole  case  rests  upon  the  provisions  ^'^i;^ 
contained  in  1  <fe  2  Will.  IV.  c.  43,  sec.  91.  I  am  of  opinion 
that  the  actings  of  the  defender,  as  set  forth  by  the  pursuers,  do 
not  amount  to  a  contravention  of  that  section,  and  that  its 
provisions  are  not  directed  against  the  erection  of  an  ordinary  iron 
fence  such  as  that  averred  to  have  been  erected  by  the  defender. 
In  section  91  the  word  "fence"  never  once  occurs,  though  the 
word  "  fence "  is  used  in  the  same  Act  in  sections  94  and  95, 
where  the  Legislature  had  fences  in  view.  It  may  be  more 
difficult  to  say  what  "  enclosure  "  is,  bUt  I  am  of  opinion  that  in 
section  91  it  is  very  much  an  equivalent  for  "  plantation,"  and 
that  the  main  intention  of  the  section  is  to  prevent  a  road  being 
shut  in  by  high  walls,  plantations,  or  anything  that  would  keep 
it  damp,  which  certainly  cannot  be  done  by  an  ordinary  iron  fence. 
I  think  this  opinion  is  in  harmony  with  the  case  of  Fartick  Police 
Commisnoners  v  Great  Western  Steam  Laundry  Co.,  27  Jan.  1886, 
13  R  600.  J.  C.  S. 


Edinburgh,  6th  October,  1892.— The  Sheriff  having  considered     0cta.i8e2 
the  cause,  with  the  reclaiming  petition  and  answers,  adheres  to    u.£|^5ii. 
the  interlocutor  appealed  against,  finds  the  pursuers  liable  in 
additional  expenses,  <kc.  D.  M'Kbchnib. 

H^ote. — The  pursuers  petition  the  Court  to  ordain  the  defender 
to  remove  to  a  distance  of  25  feet  from  the  centre  of  certain  roads 
a  fence  erected  by  him.  The  demand  is  said  to  be  supported  by 
section  91  of  1  &  2  William  IV.  cap.  43,  which  is  reserved  as  in 
full  foTXse  by  the  Roads  and  Bridges  (Scotland)  Act,  section  123. 
I  have  read  section  91,  and  I  am  unable  to  find  the  word  ''fence " 
mentioned  in  it^  and  I  am  unable  to  read  into  Acts  of  Parliament 
words  of  confiscation  of  private  property.  The  defender  has 
erected  a  fence — ^an  iron  fence — on  his  own  property,  and  I  do  not 
see  that  I  have  any  power  to  prevent  him  from  doing  so.  Even  if 
the  matter  depended  upon  the  construction  of  the  statute  I  should 
have  arrived  at  the  same  conclusion.  But  the  case  of  the  Partick 
Commissioners  referred  to  in  the  Sheriff-Substitute's  note  is  con- 
clusive in  itself  against  the  pursuers.  D.  M'E. 

The  pursuers  appealed  to  the  First  Division  of  the  Court 
of  Session,  but  afterwards  abandoned  their  appeal. 
For  pursuers — Messrs.  Disselduff  &  Guthrie,  Dunoon. 
For  defender — Mr.  Robert  Grierson  (Messrs.  Ksydens,  Strang, 
&  GiRVAN),  Glasgow. 
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No.  19.  SHERIFF  COURT  OF  MIDLOTHIAN. 

MiDLOTBiAji.   The  Caledonian  Insurance  Company,  Pv/rmers;  William 

Bryson  Robertson  and  Others,  Defenders. 

Process — Interlocutor  not  appealable  where  question  of  expenses 
reserved, — In  an  action  of  maills  and  duties,  hdd  by 
the  Sheriff  that  an  appeal  from  the  Sheriff-Substitute 
was  incompetent  where  the  Sheriff-Substitute  had 
disposed  of  the  matters  in  controversy,  but  reserved  the 
question  of  expenses. 

The  following  interlocutor  by  the  SheriflF  (Blair) 
explains  the  point  in  dispute: — 

Edinburgh,  21«<  Decernher^  1892. — The  Sheriff  having  heard 
counsel  for  the  pursuers  and  the  agent  for  the  defenders,  in 
respect  the  interlocutor  appealed  against  does  not  dispose  of  the 
question  of  expenses,  dismisses  the  appeal  as  incompetent;  finds 
the  pursuers  liable  in  the  expenses  of  the  appeal,  modifies  the 
same  to  the  sum  of  one  guinea ;  remits  the  cause  to  the  Sheriff- 
Substitute,  and  decerns.  Albxr.  Blair. 

Note, — The  interlocutor  of  the  Sheriff-Substitute,  dated  9th 
December,  1892,  appealed  against,  taken  with  the  preceding 
interlocutors,  disposes  of  the  matters  in  controversy  between  the 
parties,  "  reserving  all  questions  of  expenses."  The  respondent 
objected  that  this  was  not  a  final  judgment  in  the  sense  of  section 
27  of  the  Sheriff  Courts  (Scotland)  Act,  1876,  and  therefore  not 
appealable.  The  term  '* final  judgment"  is  defined  in  section  3 
of  the  Act,  and  the  expression  there  used  *'  whole  subject  matter 
**  of  the  cause  "  has  been  authoritatively  determined  to  apply  to 
and  include  expenses.  (See  Baird  v  Burton^  9  R.  970;  see  also 
Greenock  Parochial  Board  v.  Miller^  4  R.  737,  and  Eussell  v  AUan^ 
5  R.  22.)  The  Sheriff,  therefore,  has  sustained  the  objection  to 
the  competency  of  the  appeal.  A.  B. 

[Additional  authority— JTetV  v  Tudhope,  14th  June,  1892,  19 
K  858.] 

For  pursuers— Mr.  A.  J.  Young,  advocate ;  Messrs.  Cuthbebt  k 

Mabchbank,  S.S.C,  Edinburgh. 
For  defenders— Mr.  D.  W.  Wallace,  S.S.C,  Edinburgh. 


No.  20. 

MlDLOTHIAH. 

Wilson  V  MftiT. 


James  Wilson  (with  consent  of  Procurator-FiscaJ),  Com- 
plainer;  John  ^ARRy  Jun,,  Respondent. 

Process  —  Diligence  —  Breach  of  Poinding  —  Svbsiitvticni  of 
infervyr  articles, — In  an  action  for  breach  of  poinding,  in 
which  it  was  stated  that  the  defender  had  removed  the 
poinded  articles  and  substituted  others  of  less  value,  proof 
was  allowed,  and  the  defender  thereafter  ordered  to 
appear  at  the  bar  for  judgment. 

On  an  appeal  against  an  interlocutor  of  the  SherifF- 
Substitute  (Rutherfurd)  repelling  certain  pleas  in  law  for 
the  defender  and  allowing  a  proof,  the  Sheriff  (Blair)  ad- 
hered, and  gave  two  guineas  of  expenses.    In  a  note  he  said — 
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MiDLonuAlr. 
WIlBon  V  Marr. 


Sheriff 
BunuBruBo. 


The  petitioner  avers  tliat  the  respondent  fraudulently  carried 
off  certain  poinded  effects,  substituting  others  of  a  similar  kind, 
but  of  much  inferior  value,  in  their  place.  The  respondent  denies 
these  statements.  The  Sheriff  agrees  with  the  Sheriff- Substitute  . 
in  holding  that  the  petitioner's  averments  are  relevant,  and  that 
he  should  be  allowed  a  proof. 

A  proof  having  been  led,  the  Sheriff-Substitute  issued 
the  following  interlocutors,  which  explain  the  nature  of 
the  ease: — 

Edinburgh,  2lst  December,  1892. — The  Sheriff-Substitute  DecM^ww. 
having  heard  parties'  procurators,  and  having  considered  the 
proof  with  the  record  and  the  productions,  finds  that  on  the  8th 
of  September,  1892,  a  light-brown  horse  with  white  spots  on  the 
back  and  at  end  of  mane,  of  the  appraised  value  of  £10,  a  set  of 
harness  of  the  appraised  value  of  10s.,  and  an  Irish  jaunting  car 
of  the  appraised  value  of  £2,  within  the  respondent's  premises  at 
Dumbiedjkes  Road,  Edinburgh,  were  poinded  by  John  Mackenzie, 
sheriff-officer,  in  virtue  of  a  warrant  granted  by  Hubert  Hamilton, 
Sheriff-Substitute  of  the  Lothians  and  Peebles,  on  the  15th  of 
January,  1892,  in  an  action  at  the  instance  of  the  present 
complainer  against  the  respondent;  finds  that  on  the  15th  of 
September,  1892,  warrant  was  granted  by  John  David  Sym, 
acting  pro  tempore  as  Sheriff-Substitute  of  the  Lothians,  for  the 
sale  of  the  aforesaid  poinded  effects,  and  the  sale  was  appointed  to 
proceed  upon  the  27th  of  the  same  month ;  finds  that  between  the 
date  of  the  poinding  of  the  said  horse,  harness,  and  jaunting  car 
(8th  September,  1892)  and  the  day  appointed  for  the  sale  thereof 
(27th  September,  1892)  the  said  pointed  effects  were  unlawfully 
removed  by  the  respondent  from  his  said  premises  in  Dumbiedykes 
Road  aforesaid,  and  another  horse,  harness,  and  jaunting  car  were 
substituted  therefor;  finds  that  by  the  statute  1  <fe  2  Vict.  c.  114, 
entituled  *'An  Act  to  amend  the  law  of  Scotland  in  matters 
"  relating  to  personal  diligence,  arrestments,  and  poindings,"  it  is 
enacted,  section  30,  "  that  if  any  person  shall  unlawfully  intromit 
"  with  or  carry  off  the  poinded  effects,  he  shall  be  liable,  on  summary 
'^  complaint  to  the  Sheriff  of  the  coimty  where  the  effects  were 
'^  poinded  or  where  he  is  domiciled,  to  be  imprisoned  until  he 
"restore  the  effects  or  pay  double  the  appraised  value."  With 
these  findings  appoints  the  respondent  John  Marr,  jun.,  to  appear 
at  the  bar  on  Saturday  next,  the  24th  inst.,  at  eleven  o'clock 
forenoon,  when  judgment  will  be  pronounced,  with  certification 
that  in  the  event  of  his  failure  to  appear  a  warrant  for  his  appre- 
hension will  be  granted ;  further  appoints  the  order  to  be  intimated 
to  the  respondent  by  an  officer  of  Court.         And.  Ruthebfurd. 


Edinbxjbgh,    2ith    Decemher,    1892. — The    Sheriff-Substitute,    Deci4.i8W. 
the  respondent  John  Marr,  jun.,  having  appeared  at  the  bar  in 
obedience  to  the  order  of  Court  of  21st  December  current,  and 
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MlfiLOTBUV. 

WQaonvUvnr. 

I)«CS4,  UPl 

Sheriff 
RuffJUBruai). 


having  stated  through  his  agent  that  he  deeply  regretted  having 
oommitted  the  breach  of  poinding  complained  of ;  that  the  horse 
poinded  had  been  sold  by  him  prior  to  the  27th  of  September  last 
for  £8  58.,  but  that  he  undertakes  to  make  payment  to  the 
oomplainer  of  the  sum  of  £12  15s.  8d.  to  indemnify  him  for  the 
loss  which  he  has  sustained,  one-half  to  be  paid  now  and  the  other 
half  within  fourteen  days  from  this  date — continues  the  cause  until 
Monday,  the  9th  of  January  proximo,  at  twelve  o'clock  noon,  and 
ordains  the  parties  then  to  attend.  And.  Rutherfurd. 


Jan.  9. 18». 


Sheriff 

RUTHIBWBO. 


Edinburgh,  9th  January,  1893. — The  Sheriff-Substitute,  in 
respect  that  the  sum  of  £12  15s.  8d.  has  now  been  paid  by  the 
respondent  to  the  complainer,  dismisses  the  petition,  and  decerns ; 
finds  the  respondent  liable  to  the  complainer  in  the  expenses  of 
process,  and  remits  the  account  thereof  when  lodged  to  the  auditor 
to  tax  according  to  the  higher  scale  in  the  table  of  fees,  and  to 
report.  And.  Rutherfurd. 

[Authority  founded  on — Jaffrey  v  Dwican,  14  D.  1854.] 

For  petitioner  and  complainer — ^Mr.  John  M*Labxn,  Edinbuxgh. 

For  respondent—  Mr.  D.  A.  St.  Clair  Swanson,  Glaaigow. 


No.  21.     BoRTHWicK  &  Ingram,  Pursuers;  The  North  British 
MiDLoraiAii.  Railway  Company,  Defenders. 

NortilBiitoih*  Furthcoming — Competition  of  landlord's  hypothec  udtA  arrest- 

RaUw^oo.  m^ent. — A  creditor  arrested  certain  goods  belonging  to 

his  debtor  in  the  hands  of  a  railway  company.  The 
goods  were  subsequently  carried  back  under  a  process 
of  sequestration  and  sale  to  the  debtor's  shop  as  being 
subject  to  the  landlord's  hypothec.  Held,  in  an  action 
of  furthcoming  against  the  railway  company,  that  the 
landlord,  by  virtue  of  his  right  of  hypothec,  had  a 
preference  over  any  ordinary  arresting  creditor,  and 
that  the  defenders  were  not  bound  to  make  the  goods 
furthcoming  to  the  pursuers. 

This  was  an  action  raised  by  a  firm  of  manufacturers  in 
Hawick  against  the  North  British  Railway  to  make  certain 
goods  belonging  to  their  debtor,  John  Willis,  furthcoming 
to  them,  or  alternatively  for  damages.  It  appeared  that  the 
pursuers  had  left  a  schedule  of  arrestment  of  the  goods  in 
question,  dated  10th  November,  1891,  in  the  hands  of  the 
defenders'  station  agent  at  South  Leith.  The  station  agent 
consequently  detained  the  goods,  which  were  booked  for 
Newcastle.  On  17th  November,  1891,  a  sheriff-officer 
presented  to  the  station  agent  a  warrant  granted  by  one  of 
the  Sheriffs-Substitute  of  Midlothian,  at  the  instance  of  the 
landlord  of  the  said  John  Willis,  authorising  sheriff-officers 
to  search  for  and  carry  back  certain  goods,  which  included 
the  goods  in  question,  to  the  premises  the  debtor  occupied 
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as  a  shop,  as  subject  to  the  landlord's  right  of  hypothec,  midwthiam. 
The  sheriff-officer  thereupon  took  possession  of  the  goods  ®SSrth*Bri*&* 
and  carried  them  baxsk  to  the  debtor's  premises.  It  was  ^^^^ 
argued  by  the  pursuers  that  the  defenders  should  not  have 
given  up  the  goods,  but  should  have  raised  an  action  of 
multiplepoinding,  as  there  was  double  distress.  It  was 
argued  by  the  defenders,  in  the  first  place,  that  the  arrest- 
ment not  having  been  executed  at  a  principal  office  of  the 
Compcuiy  in  eu^cordance  with  the  provisions  of  the 
Companies  Clauses  (Scotland)  Act  (8  Vict.  c.  17,  sec.  137) 
and  the  Railways  Clauses  (Scotland)  Act  (8  &  9  Vict.  c.  33, 
sec.  130)  was  invalid;  and,  in  the  second  place,  that  the 
landlord's  right  of  hypothec  was  preferable  to  that  of  an 
ordinary  arresting  creditor,  and  that  the  defenders  were 
bound  to  obey  the  Sheriff-Substitute's  warrant.  The 
Sheriff-Substitute  (Rutherfurd),  after  a  proof  before 
answer  had  been  led,  issued  the  following  interlocutor : — 

Edinburgh,  I9th  October,  1892. — The  Sheriff-Substitute  having  Oct  w^jisw. 
heard  counsel  for  the  parties  and  having  considered  the  proof,  aoralSruRi) 
with  the  record,  productions,  and  whole  process,  finds  as  matter 
of  fact  (1)  that  the  trustees  of  the  late  James  Chalmers,  of  Leith, 
are  proprietors  of  premises  No.  56  Tolbooth  Wynd  there,  which 
they  let  for  the  year  from  Whitsimday,  1891-92,  to  a  person 
named  John  Willis,  a  clothier  and  outfitter,  at  a  rent  of  ^70, 
payable  by  equal  instalments  at  Martinmas,  1891,  and  Whit- 
sunday, 1892;  (2)  that  on  the  10th  of  November,  1891,  the  said 
John  Willis  caused  several  bales  of  goods  and  two  sewing  machines 
to  be  removed  from  the  said  premises  in  Tolbooth  Wynd  to  the 
defenders'  railway  station  at  South  Leith,  where  they  were  con- 
signed in  the  name  of  John  Stein  to  J.  Lowe,  Elswick  Court, 
Newcastleon-Tyne ;  (3)  that  on  the  same  day  (10th  November, 
1891)  the  pursuers,  with  the  view  of  attaching  the  goods  aforesaid 
in  respect  of  a  debt  of  £22  10s.  5d.  due  to  them  by  a  person 
named  John  Joseph,  caused  the  schedule  of  arrestment  No.  43  of 
process  to  be  left  by  a  messenger-at-arms  for  the  defenders  at 
their  said  railway  station  in  South  Leith ;  (4)  that  it  is  not  matter 
of  dispute  between  the  parties  that  the  pursuers'  debtor,  John 
Joseph,  is  the  same  person  as  the  said  John  Willis ;  (5)  that  the 
said  John  Willis  absconded  from  Leith  without  having  paid  the 
half-year's  rent  of  the  premises  in  Tolbooth  Wynd  aforesaid,  due 
at  Martinmas,  1891 ;  (6)  that  on  the  14th  of  November,  1891, 
certain  effects  left  by  Willis  in  the  said  premises  were  sold  for 
payment  of  the  rent  in  pursuance  of  an  arrangement  between  his 
wife  and  Chalmers'  trustees,  but  the  proceeds,  after  deducting 
expenses  and  the  tenant's  proportion  of  taxes,  amounted  to  only 
£28  186.  3d.,  leaving  unpaid  a  balance  of  £6  Is.  9d.  of  the  half- 
year's  rent  due  at  Martinmas ;  (7)  that  on  the  17th  of  November, 


Digitized  by  LjOOQ IC 


62 


SHERIFF  COURT  REPORTS. 


[Vol.  u. 


Bailway  Co. 

Oct.  19, 18Mti 

Sheriff 

ROTHIRFURD. 


MiPLOTHiAg.  1891,  a  petition  of  sequestration  for  rent  at  the  instance  of 
^SSTsktwi*  Chalmers'  trustees  against  the  said  John  Willis  was  presented 
at  the  Sheriff  Court  at  Leith,  whereupon  the  Sheriff-Substitute 
(Mr.  Hamilton)  pronounced  an  interlocutor  of  the  same  date 
(17th  November)  granting  warrant,  inter  alia,  to  officers  of 
Court  to  search  for,  take  possession  of,  and  carry  back  to  the  said 
premises,  No.  56  Tolbooth  Wynd,  and  there  to  inventory  and 
secure,  as  craved,  the  effects  which  had  been  removed  by  Willis, 
as  aforesaid,  to  the  railway  station  at  South  Leith ;  (8)  that  on 
the  same  day  (17th  November)  Alexander  Kellas,  sheriff-officer,  in 
virtue  of  the  said  warrant,  obtained  delivery  of  the  effects  afore- 
said from  the  defenders'  station  agent  at  South  Leith,  conform 
to  receipt  No.  49  of  process,  and  took  them  back  to  the  premises 
in  Tolbooth  Wynd;  (9)  that  on  the  18th  of  November,  1891,  Mr. 
Robert  Grieve,  one  of  Chalmers'  trustees,  received  from  the  witness, 
Philip  Dresner,  the  cheque  for  £41  Is.  8d.  in  payment  of  J66  Is. 
8d.,  the  balance  (less  one  penny)  of  the  half-year's  rent  of  the  said 
premises  in  Tolbooth  Wynd,  due  at  Martinmas,  1891,  together 
with  £35,  the  half-year's  rent  falling  due  at  Whitsunday,  1892; 
(10)  that  the  said  Robert  Grieve  gave  Dresner  the  receipts  for 
repit,  and.  on  behalf  of  Chalmers'  trustees  assigned  to  him  their 
right  of  hypothec ;  (11)  that  after  the  term  of  Whitsunday,  1892, 
the  goods  carried  back  from  South  Leith  railway  station  to  the 
premises  in  Tolbooth  Wynd,  aa  aforesaid,  were  sold  by  judicial 
warrant  obtained  by  Dresner,  as  the  assignee  of  Chalmers'  trustees, 
the  nett  proceeds  amounting  to  £31  Is.,  conform  to  roup  roll  and 
report  of  sale;  finds  in  point  of  law,  that  the  effects  allied  to 
have  been  arrested  by  the  pursuers  in  the  hands  of  the  defenders 
were  subject  to  the  landlord's  right  of  hypothec,  in  virtue  of 
which  Chalmers'  trustees  had  a  preference  over  any  ordinary 
arresting  creditor  of  the  said  John  Willis,  and  that  the  defenders 
are  not  bound  to  make  the  effects  aforesaid  forthcoming  to  the 
pursuers,  or  to  pay  damages  in  terms  of  the  alternative  prayer  of 
the  petition  to  that  effect ;  therefore  assoilzies  the  defenders  from 
the  conclusions  of  the  libel,  and  decerns ;  finds  the  pursuers  liable 
to  the  defenders  in  the  expenses  of  process,  <fec. 

And.  Ruthbrfitrd. 
Note, — In  this  case  a  question  of  difficulty  has  been  raised  by 
the  defenders,  who  maintain  that  the  arrestment  in  their  hands 
laid  on  by  the  pursuers  at  the  South  Leith  railway  station  was 
ineffectual,  not  having  been  executed  at  the  principal  office  of 
the  Company  in  accordance  with  the  provisions  of  the  Com- 
panies Clauses  (Scotland)  Act,  8  Vict.  c.  17,  sec.  137,  and  the 
Railways  Clauses  (Scotland)  Act,  8  &  9  Vict.  c.  33,  sec.  130. 
Looking  to  the  dicta  of  the  judges  in  some  of  the  Scottish  cases 
decided  in  the  Supreme  Court,  the  Sheriff-Substitute  would  hesitate 
to  affirm  the  invalidity  of  the  arrestment  in  question  for  the 
roason  stated.     But  he  deaires  to  reserve  his  opinion  upon  that 
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matter,  as  it  seems  to  him  that  the  case  admits  of  being  disposed    midlothiait. 
of  upon  less  coutroversial  grounds.     For  it  is  settled  by  authority  ^S^^JS*^^" 
that  Qveu  previously  to  any  judicial  steps  at  the  instance  of  a     ^uwiiyCo. 
landlord,  he  has,  by  virtue  of  his  right  of  hypothec,  as  Professor    ^>^}^^^ 
Bell  observes,   "a  decided  preference"  over  any  of  the  tenant's   RuxH^lSiuRD. 
ordinary  poinding  or  arresting  creditors  (BelFs  Com.,   7th  ed., 
ii.  333 ;  Hunter,  Landlord  and  Tenant,  4th  ed.,  390  et  seq.;  Prof. 
Rankine  on  Leases,  345  ;  M^D&wal  v  Jamteson,  1781,  Diet.  6215 ; 
M'Ghie  V  Mather,   1824,   3  S.   337.)      Accordingly  the  Sheriff- 
Substitute  is  of  opinion  that  even  at  the  date  of  the  arrestment 
(10th  November,  1891)  Chalmers'  trustees  had  a  claim  over  the 
subject  of  their  hypothec  preferable  to  that  of  the  pursuers,  and 
that  the  defenders  were  in  safety  to  deliver  up  the  articles  in 
question  to  the  sheriff-officer,  Kellas,  on  the  17th  of  November, 
acting,  as  they  no  doubt  did,  with  the  most  perfect  good  faith,  and 
under  the  compulsitor  of  a  judicial  warrant.  A.  R. 

For  pursaen— Mr.   J.  C.  Watt,  advocate;    Mr.   J.  Struthebs 

SOUTAB,  lidth. 
For  defenders— Mr.  A.  Oee  Deas,  advocate ;    Messrs.  W.  &  W. 

Saunders,  S.S.C.,  Edinburgh. 


SHERIFF  COURT  OF  LANARKSHIRE. 


No.  22. 


Mrs.  Jane  Russell  or  Cameron,  Pwrsuer;  The  Maryhill  ^^»^=i»* 
Industrlu.  Co-operative  Society,  Limited,  Defenders,       ^SSm 

,  Co-rjperaUye 

Sale — Heritable  property — Liability  for  repairs  between  date  of  society. . 
sale  and  date  of  entry. — Held  that  where  work  was 
done  on  a  property  compulsorily  under  the  orders  of 
the  sanitary  authorities  between  the  date  of  sale  and 
the  date  of  entry,  following  on  a  notice  by  them  given 
prior  to  the  sale,  the  cost  thereof  fell  on  the  seller. 

The  pursuer  sold  to  the  defenders  a  property  in  Maryhill 
by  missive  dated  18th  February,  1892,  in  the  asual  terms, 
with  entry  at  the  following  term  of  Whitsunday.  On  20th 
November,  1891,  the  sanitary  authorities  gave  the  defenders 
notice  that  a  nnisance  within  the  meaning  of  the  Public 
Health  Act,  1867,  existed  in  the  property,  in  respect  of 
one  of  the  houses  being  damp.  They  repeated  the  notice  on 
4th  December,  1891,  and  10th  March  and  9th  April,  1892, 
and,  finally,  under  the  last  notice  they  compelled  the  seller 
to  do  certain  repairs  upon  the  property  which  cost  £5  12s. 
The  sale  was  completed  after  the  date  of  entry,  and  the 
seller  thereafter  sued  the  purchasers  in  the  Small  Debt 
Court  for  repayment  of  the  sum  expended  under  the  order 
of  the  sanitary  authorities,  pleading  that  the  work  was 
done  under  compulsion  and  the  purchasers  obtained  the 
benefit  of  it ;  and  were  it  otherwise,  the  seller  might  have 
to  put  in  w.c.'s  under  the  orders  of  the  sanitary  authorj- 
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LAM4EMHIM.  tlcs  to  thc  valuc  of  £100  just  before  the  date  of  entry,  and 
^S^hSi"    from  which  she  derived  no  benefit  and  yet  have  to  pay  for 

Co-OpenitlTe     at 

societj.      them. 

The  defenders  referred  to  the  cases  Cv/rrie  v.  MOregor, 
44  Jurist,  68 ;  Straiton  Estate  Co.  v.  Stephens,  8  R.  299 ; 
to  the  Public  Health  Act,  sections  3  and  16  to  22;  also 
to  the  clause  of  relief  from  public  burdens,  &c.,  in  the  dis- 
position. They  pleewied  (1)  that  the  work  done  was  a  mere 
repair  and  not  in  any  sense  a  structural  alteration,  and 
therefore  the  cost  should  fall  on  the  seller  who  drew  the 
rents  at  the  term  of  Whitsunday,  1892 ;  (2)  that  the  defen- 
ders took  the  property  as  it  stood  at  the  term  of  entry,  and 
that  in  any  case  the  notice  to  do  the  repairs  had  first  been 
given  before  they  purchased  the  property.  The  pursuer 
pleaded  that  if  such  a  repair  was  payable  by  the  seller,  then 
he  might  be  asked  in  the  same  circumstances  to  bectr  the 
expense  of  putting  in,  say,  water  closets,  under  the  order  of 
the  sanitary  authorities,  at  a  large  cost,  of  which  the  buyer 
would  get  the  benefit. 

The  Sheriff-Substitute  (Mair)  granted  decree  of  absol- 
vitor both  on  the  ground  that  the  burden  of  repairs  done 
under  the  orders  of  the  sanitary  authorities  between  the 
dates  of  purchase  and  of  entry  fell  on  the  seller,  and  that  in 
this  case  notice  had  been  given  by  the  sanitary  authorities 
before  the  sale.  He  distinguished  the  present  case  from 
that  of  Robert  Black's  Trustees  v.  Clyde  Trustees,  decided 
by  SheriflF  Lees,  on  18th  Feb.,  1885,  where  the  question 
related  to  the  cost  of  sewers  put  in  by  the  city  of  Glasgow, 
and  in  the  special  circumstances  of  which  Sheriff  Lees 
held  that  the  burden  of  paying  a  share  of  the  cost  of 
putting  in  the  sewers  fell  on  the  purchaser. 

For  pursuer— Mr.  R.  M.  Duklop  (Messrs.  D.  &  J.  Hill),  Glasgow. 
For  defenders— Mr.  Bobsbt  Gkikbson  (Messrs.  Kbydens,  Stbako, 
&  Girvan),  Glasgow. 


No.  23.     Henry  Briggs,  Son,  &  Co.,  Pursuers;    Henry  Martini, 
i^^«"-  Defender. 

Til  Ijf  ji*  flnn  A  {\% 

vAarUni.  Process — Decree — Extract. — Held   that   when  a   notice  of 

appearance  has  been  entered  but  no  defence  lodged,  a 
decree  pronounced  at  the  first  calling  is  a  decree  inforo, 
and  not  a  decree  in  absence,  and  that  the  Sheriff  may 
allow  extract  after  such  time  as  he  may  deem  proper. 

This  was  an  action  at  the  instance  of  Henry  Briggs, 
Son,  &  Co.,  merchants,  Hull,  against  Henry  Martini,  134  St. 
Vincent  Street,  Glasgow,  concluding  for  £158  7s.  for  goods 
supplied  to  and  work  done  for  the  defender  on  or  about 
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20th  May,  1892.  A  notice  of  appearance  was  lodged  for  the  lajiabmhim. 
defender.  When  the  case  was  called  in  Court  no  defence  ^''^fi^li  ^• 
was  lodged,  and  the  pursuers'  agent  moved  for  decree  and 
asked  the  Court  to  allow  immediate  extract.  He  explained 
at  the  bar  that  extract  of  the  decree  was  required  for  pro- 
duction in  a  foreign  Court,  and  that  unless  extract  was  got 
almost  immediately  the  object  would  be  defeated.  The 
defender's  agent  merely  stated  that,  although  he  did  not 
lodge  defences,  he  would  not  consent  to  the  motion.  The 
Sheriff-Substitute  (Erskine  Murray)  issued  the  following 
interlocutor  and  note,  allowing  extract  after  two  days: — 

Glasgow,  2Mh  October^  1892. — On  pursuers'  craving,  and  in     oct^iaw. 
respect  the  defender  has  failed  to  lodge  defences,  holds  him  as  ®**^u£S"" 
confefised,  and  decerns  as  craved;  finds  defender  liable  to  pursuers 
in  expenses,  SiO.,  and  allows  extract  hereof  after  two  days. 

A.  Erskinb  Murray. 

I^ote,— The  Act  of  1876  (Sheriff  Coiuts)  seems  to  show  that, 
after  a  notice  of  appearance  to  defend  has  been  given  in,  the  action 
is  no  longer  one  in  which  a  decree  in  absence  can  be  given,  and  the 
decree,  if  given,  is  one  in  faro.  The  fact  that  an  opposite  view 
has  been  taken  in  the  case  of  Small  Debt  Court  decrees  given  in 
non-appearance  of  a  party  at  a  continued  diet  is  justifiable,  because 
to  treat  such  cases  as  in  foro,  there  being  no  appeal,  would  often 
lead  to  gross  injustice.  The  present  point  was  decided  by  the  late 
Sheriff  Clark,  who  held  on  two  occasions,  as  quoted  in  Mr.  Sellar's 
hook,  that  such  a  decree  was  one  in  foro.  The  Sheriff-Substitute 
was  at  first  unwilling  to  grant  an  earlier  extract  than  seven  days, 
assuming  that  that  was  the  regular  practice  in  this  Court,  apart 
from  the  technical  point ;  but  he  has  ascertained  that  several  of  his 
colleagues  have  also  dealt  with  such  decrees  as  in  foro,  occasionally, 
though  not  often,  granting  extract  in  less  than  seven  days,  and 
the  present  case  appears  to  be  one  in  which  that  course  should  be 
followed. 

The  case  of  Marjorihanks  in  the  Court  of  Session  no  doubt 
treats  a  decree  in  a  similar  position  as  one  in  absence;  but  this 
was  before  the  Act  of  1876,  and  it  is  evident  from  the  report  that 
the  circumstances  were  exceptional,  leading  the  majority  of  the 
Court  to  grant  the  decree  asked,  though  with  difficulty. 

A.  E.  M. 

[Act  of  Sederunt  of  lSd9,  sec.  13;  Court  of  Session  Act,  1S68,  sec.  68; 
Sheriff  Court  Act,  1876,  sees.  32,  14;  WylU  A  Lochhead  v.  Henry,  1  Sh.C. 
Rep.  100.     Contra:  Marjoribanks  y.  Borthunck,  19  D,  474.] 

For  pursuers — Mr.  James  Maclat  (Messrs.  Maclay,  Mubbat,  & 

Spens),  Glasgow. 
For  def ender^Mr.  Cook  (Messrs.  M'Clubb,  Naismith,  Bbodib, 
&Co.),  Glasgow. 
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No.  24.     BL^THERiNE  Annett,  Pwrsuer ;   Glenbubn  Hydbopathic 
LAH4UBBIU.  Co^  Defenders. 

oienborn  Master  and  Servant — EngagemefU  to  serve  at  particular  hmue 

J    patiiic    .  — Destruction  of  house. — A  servant  was  engaged  by  the 

year  to  serve  as  head  cook  in  a  particular  hydropathic. 
This  establishment  was  accidentally  destroyed  by  fii^ 
Held  that  her  contract  came  to  an  end  in  consequence  of 
the  fire. 

This  wBiS  an  action  by  Eatherine  Annett,  cook,  Rose- 
hall  Street,  Glasgow,  against  the  Glenbum  Hydropathic 
Co.  concluding  for  board  and  board  wages  for  the  period 
from  13th  September,  1891,  to  Whitsunday,  1892,  under 
the  averment  that  she  was  "to  serve  defenders  as  head 
"cook  at  their  Rothesay  establishment."  The  hydro- 
pathic was  burned  down  on  10th  July,  1891,  with  the 
exception  of  the  servants'  quarters,  and  the  defenders  gave 
the  pursuer  two  weeks'  wages  in  lieu  of  notice.  The  de- 
fenders pleaded  that  the  action  was  irrelevant  as  laid,  in 
respect  that  the  contract  occupation  had  come  to  an  end. 
The  Sheriff-Substitute  (Erskine  Murray)  gave  effect  to 
this  contention  by  the  following  interlocutor : — 
March  6.1m.  GLASGOW,  6th  March,  1892. — Having  heard  parties'  procura- 

shniffBBsnRs  tors  and  advised  the  case,  finds  (1)  that  pursuer  Ratherine 
Annott  avers  that  the  defenders  the  Glenbum  Hydropathic  Co. 
are  proprietors  of  the  Glenbum  hydropathic  establishment  at 
Rothesay ;  that  the  defenders  engaged  her  at  a  salary  of  £50  a 
year,  from  February,  1891,  "to  serve  them  as  head  cook  at  their 
"Rothesay  establishment  foresaid";  that  she  continued  in  the 
said  employment  under  an  agreement  or  by  tacit  relocation  after 
Whitsunday;  that  on  10th  July,  1891,  a  fire  occurred  in  de- 
fenders' said  establishment,  and  a  large  part  of  it  was  destroyed, 
leaving,  however,  a  portion  in  which  the  servants  were  quarter^ ; 
that  on  13th  July  defenders  paid  her  up  to  date,  together  with 
two  weeks'  l3ring  time,  and  dispensed  with  her  further  services; 
that  she  took  the  money  as  part  payment  under  protest,  and 
has  raised  the  present  action  for  wages  and  board  wages  for  the 
imexpired  portion  of  her  contract ;  finds  (2)  that  defenders  plead 
that  the  action  is  irrelevant ;  sustains  the  plea  of  irrelevancy,  and 
dismisses  the  action;  finds  pursuer  liable  to  defenders  in  expenses, 
&c.,  and  decerns.  A.  Ebskine  Murrat. 

Jfote, — The  pursuer's  case  is  distinctly  that  she  was  engaged 
to  serve  as  head  cook  at  the  defenders'  Glenbum  hydropathic 
establishment  at  Rothesay.  The  case  is  not  that  she  was 
engaged  as  head  cook  generally,  and  that  defenders  could  have 
transferred  her  to  any  other  reasonable  place  they  chose  to  take 
her  to.  On  the  contract,  as  stated  in  the  petition,  the  defenders 
could  not  have  transferred  the  pursuer  to  be  head  cook  at  a 
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similar  establishment  in  Oban.     By  the  contract  she  was  to  be  labaeubibi. 
head  cook  at  one  particular  business  establishment.      But  she      oJJJJura 
tells  us  that  that  business  establishment  was  burned,  except  the  Hydropathic  oo. 
servants'  quarters.     It  seems  to  the  Sheriff-Substitute,  therefore,    March  s.  i8qi 
that  on  the  case  as  laid,  the  pursuer's  contract  occupation  coming  ^^^^M^Sfx/** 
to  an  end  by  the  fire,  the  contract  perished  with  it.     Of  course, 
by  a  small  amendment  of   the  record  the  case  could  be  made 
relevant,  but  the  Sheriff-Substitute  understands  that  parties  desire 
a  judgment  on  the  record  as  it  stands.  A.  E.  M. 

The  Sheriff  (Berry),  on  appeaJ,  adhered  by  the  follow- 
ing interlocutor : — 

Glasgow,  2Sth  November^  1892. — Having  heard  parties'  pro-    nov.88,i89i 
curators  and  considered  the  case,  adheres  to  the  interlocutor  sheriff  bibrt. 
appealed  against ;  finds  the  appellant  liable  in  the  expenses  of  the 
appeal,  and  decerns.  Robert  Berry. 

Note, — It  must  be  taken  on  the  pursuer's  averments  that  her 
contract  was  to  serve  the  defenders  as  head  cook  at  their  Glenbum 
hydropathic  establishment  at  Rothesay.  She  was  not  bound  to 
serve  them  elsewhere.  The  place,  as  her  averments  stand,  formed 
an  essential  element  in  the  contract.  In  these  circumstances,  the 
continued  existence  of  the  building  formed  a  condition  of  the  con- 
tract, aud  when  the  establishment  was  destroyed  by  fire,  without 
fault  on  the  part  of  the  defenders  leading  to  its  destruction  being 
suggested,  the  contract  between  the  parties  came  to  an  end.  I 
agree,  therefore,  that  the  action  must  be  dismissed.  R  B. 

For  pursuer— Mr.  John  BsowNiiEE  (Messrs.  Pat7L&  Maofablanx), 

Glasgow. 
For  defenders— Mr.  James  Maolat  (Messrs.  Maclat,  Mub&at,  & 
Spens),  Glasgow. 


National  Bank,  Appellants;  Forrester  &  Forrester's    no.  25. 
Trustee,  Respondent  laiaruhiu. 

Bankruptcy — Sequestration — Ranking — Dedvction  of  realised  ^"IrJSiSr?* 
security  from  claim, — Held  (1)  that  a  security  which  Trortae. 
was  realised  by  the  claiming  creditors  before  the  date 
of  the  sequestration  of  the  debtor  must  be  deducted 
by  them  from  their  claim;  and  (2)  that  a  security 
not  belonging  to  the  bankrupt  did  not  fall  to  be 
deducted. 

The  National  Bank  claimed  a  ranking  on  this  estate  for 
£552  18s.  6d.,  and  specified  the  foUov^ring  securities  as  held 
by  them : — (1)  A  promissory  note  for  £106  Os.  6d.  granted 
by  A.  D.  Brogan  and  the  bankrupts  Forrester  &  Forrester 
on  17th  September,  1890,  which  they  averred  was  held  by 
them  as  a  security  against  ultimate  loss  by  the  bankrupts 
Forrester  &  Forrester.  The  promissory  note  was  paid  by 
Brogan  on  18th  November,  1891.      The  bankrupts  were 
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LAXAEKiHiBa.  sequestrated  on  1st  December,  1891.     (2)  A  mortgage  of 

^'pSSliSS*'*  l-64th  share  of  the  ship  "  Formosa,"  held  by  the  appellants, 

^^'^i?*"      which  they  averred  belonged  to  Mrs.  Forrester,  who  was 

liable  in  relief  to  the  appellants.    The  trustee  granted  the 

appellants  an  ordinary  ranking  under  deduction  of  the 

above  two  securities.     The  bank  lodged  a  note  of  appefiJ, 

and  after  proof  was  led,  the  Sheriff-Substitute  (Erskine 

Murray)  decided  as  follows : — 

jm.  It,  1898.  Glasgow,  I2th  January,  1893. — Having  heard  parties'  procu- 

^**  mumSt/*"  '^^^^  ^^d  advised  the  case,  sustains  the  deliverance  complained 

of  in  so  far  as  it  relates  to  the  item  of  JB106  Os.  6d.  with  reference 

to  Brogan's  promissory  note,  but  recalls  the  same  in  so  far  as  it 

relates  to  the  item  of  £150  regarding  the  part  ownership  of  the 

vessel    "Formosa,"   and    appoints  the  respondent  to  rank  the 

appellants  to  that  extent ;  finds  neither  party  entitled  to  or  liable 

in  expenses,  and  decerns.  A.  Ebskinb  Murray. 

Note. — Brogan's  promissory  note  was,  no  doubt,  a  security  for 
advances  to  be  made.  But  the  appellants  asked  and  received 
payment  of  it  before  the  date  of  sequestration.  They  credited 
it  to  the  bankrupts,  though  in  a  separate  account.  It  seems, 
therefore,  that  having  been  paid  before  the  date  of  sequestratioD, 
the  pursuers'  debt  was,  before  the  date  of  sequestration,  lessened 
to  that  extent.  That  the  date  of  sequestration  is  the  test  was 
the  view  taken  by  the  Court  in  the  cases  of  EoberUon,  2  S.  450, 
and  HamilUm,  3  D.  494. 

As  regards  the  shares  in  the  "  Formosa,"  they  also  were  given 
as  a  security,  but  were  unrealised  at  the  date  of  the  sequestration. 
If  they  are  to  be  held  as  belonging  to  J.  M.  Forrester,  in  whose 
name  they  stood,  they  were  not,  properly  speaking,  the  property 
of  the  bankrupt  firm,  nor  were  they  vested  in  him  for  behoof  of 
the  firm.  If,  on  the  other  hand,  it  be  held  that  they  really 
belonged  to  Mrs.  Forrester,  and  that  J.  M.  Forrester  was  only  a 
trustee,  it  seems  that  Mrs.  Forrester,  by  not  taking  any  document 
from  her  son  to  protect  herself,  must  be  held  to  have  acquiesced 
in  his  having  power  to  use  these  shares  as  he  did.  In  either  case 
the  shares,  as  forming  at  the  date  of  sequestration  a  security  over 
property  not  belonging  to  the  estate,  would  not  require  to  be 
deducted.  A.  K  M. 

For  appellants— Mr.  Donald  (Messrs.  M'Obioob,  Donald,  &  Co.), 

Glasgow. 
For  respondent^Mr.  Lucas,  Glasgow. 


No.  26.     Debenham  &  Freebody,  Purouers ;    Elizabeth  Cowie, 
LARAmKSBi&B.  DefeTider, 

^VrS^oSv  Sale  —  Article  not  according   to  contract  —  Lament  defect  — 

^^**-  Ttmeous  rejection. — A  sealskin  jacket,  which  was  to  have 

been  of  finest  picked  skins,  showed  signs  of  decay  after 
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three    and   a   half    months'   wear,   and   the   purchaser  lahawwhim. 

returned  it.  Ileldy  on  the  evidence,  that  the  jacket  Debcnhamfc 
should  not  have  so  given  way,  and  that  the  rejection  was  oowief  * 
timeous. 

This  was  an  action  in  the  Debts  Recovery  Court 
at  Glasgow  by  Debenham  &  Freebody,  warehousemen, 
London,  against  Elizabeth  Cowie,  63  Great  Western  Road, 
Glasgow,  for  £28,  being  the  price  of  a  sealskin  jacket  which 
they  sold  to  her  and  delivered  on  2nd  October,  1891.  The 
defender  denied  the  debt,  and  averred  that  the  jacket 
was  not  in  ax^ordance  with  the  quality  the  pursuers  agreed 
to  supply ;  that  it  was  to  be  of  the  finest  picked  sealskin ; 
that  the  jacket,  which  was  supplied  on  or  about  2nd  October, 
was  used  occasionally,  and  subjected  only  to  ordinary  wear 
till  26th  January,  when  it  showed  signs  of  decay,  the  fur 
falling  off  at  one  of  the  sides,  the  armpits,  and  the  foot  of 
the  sleeves;  that  it  should  have  worn  at  least  ten  years 
before  showing  such  signs  of  decay,  and  that  she  accord- 
ingly returned  it.  She  further  stated  her  belief  that  the 
fur  giving  way  arose  from  some  defect  in  the  skin  or 
fur  which  it  was  impossible  for  her  to  discover  until  it 
manifested  itself  in  the  way  it  did,  and  that  the  pursuers 
were  barred  from  suing  in  consequence  of  their  having 
repaired  and  altered  the  jacket  without  her  authority  and 
against  her  express  instructions.  The  Sheriff-Substitute 
(Birnie),  after  hearing  evidence,  pronounced  the  following 
interlocutor : — 

Glasgow,  20th  October,  1892. — Having  heard  parties'  procura-    oct.  ao.  isoi 
tors  and  made  avizandiun,  finds  that  the  jacket  referred  to  was  not  sheriff  bi*»ii. 
according  to  contract,  and  that  the  same  was  timeously  returned ; 
assoilzies  the  defender  from  the  conclusions  of  the  action,  with 
£12  15s.  9d.  of  costs,  and  decerns.  J.  B.  L.  Birnie. 

Ifote. — In  my  view  it  is  not  of  consequence  whether  the  jacket 
was  sold  as  of  first  quality  or  of  picked  skins,  as  it  seems  to  me  it 
was  neither  the  one  nor  the  other.  It  is  entirely  proved,  and 
indeed  admitted  by  the  pursuers,  that  it  ought  not  to  have  given 
way  as  it  did  in  three  or  four  months.  They  think  it  must  have 
had  extra  wear,  friction,  or  damp ;  but  far  from  this  being  shown 
to  have  been  so,  it  is  disproved. 

I  think,  again,  the  jacket  was  timeously  rejected.  It  is  not 
disputed  that  the  faults  could  only  be  discovered  by  time,  and  that 
no  examination  which  even  a  skilled  purchaser  could  have  made 
would  have  disclosed  them,  and  it  was  returned  immediately  on 
their  being  certainly  discovered.  The  contract  was  made  in 
England,  and  it  may  be,  as  suggested  by  pursuers,  that  the 
defender's  remedy  was  a  diminution  of  price  and  not  return ;  but 
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Laiabuhiii.  this  was  not  pressed,  and,  probably,  wisely.     It  is  pretty  obvious 
^Bjjjhjm*    that  the  jacket  is  of  more  value  to  the  pursuers  than  any  Sheriff 
^^*^        or  Court  would  award  for  it.     As  the  jacket  has  been  returned, 
Oct  so^iaw.    ^Ijq  defender  falls  to  be  assoilzied.  J.  R  L.  B. 

Sheriff  BiMu.  For  pursuers— Mr.  Wm.  Geo.  Bijlck,  Glasgow. 

For  defender— Mr.  R.  M.  Dunix)p,  Glasgow. 


No.  27.         Robert  Thomas  Moore,  Pv/rsuer;  The  Banknock 
^"^^!?"'"-  Coal  Co.,  Defenders. 

Moore  v  Bank-  . 

nock  omI  Co.  Process — ExpcnsM —  When  subject  of  action  fee  for  profeswmaL 

services, — Held  that  where  a  professional  man  makes  an 
excessive  charge,  which  on  a  remit  to  a  competent  person 
is  cut  down,  though  not  to  the  sum  tendered  by  the 
defenders,  the  defenders  are  not  liable  in  expenses. 

The  pursuer,  a  civil  and  mining  engineer  in  Glasgow, 
sued  for  £32  for  professional  services  rendered  to  the 
defenders.  A  day  or  two  before  the  action  was  raised  the 
defenders  offered  £17,  which  was  refused.  The  Sheriff- 
Substitute  (Erskine  Murray),  of  consent,  remitted  the  case 
to  Mr.  Rankin,  C.E.,  Glasgow,  to  hear  parties,  and  to  report 
as  to  the  reasonableness  of  the  fee  charged,  and  he  reported 
that  £21  was  a  fair  sum  to  be  allowed.  After  parties  had 
been  heard  on  Mr.  Rankin's  report  and  on  the  question  of 
expenses,  the  Sheriff-Substitute  gave  decree  for  £21,  with 
two-thirds  expenses. 

The  defenders  appealed  to  the  Sheriff  (Berry),  who 
recalled  the  judgment  so  far  as  regarded  the  question 
of  expenses,  and  found  no  expenses  due  to  or  by  either  party. 
The  following  note  was  appended  to  the  Sheriffs 
judgment : — 
Dec  S8, 1888.  An  action  by  a  professional  man  for  remuneration  for  services 

BhertffnuaT.  given  is  not  in  the  same  position  as  a  claim  of  damages, 
success  in  which,  as  a  rule,  carries  full  expenses  although  the 
damages  awarded  may  fall  short  of  the  amount  claimed.  A 
professional  man  ought  to  have  a  pretty  fair  idea  of  what  the 
amount  of  his  claim  should  be,  and  if  he  makes  what  may  be 
regarded  as  an  extravagant  claim,  he  may  be  held  to  forfeit  the 
right  to  expenses  which  otherwise  he  would  have  had.  In  the 
present  case  the  claim  made  by  the  pursuer  was  upwards  of  £32, 
and  the  sum  awarded  has  been  only  £21.  The  defenders  certainly 
made  no  tender,  but  I  understand  it  to  have  been  admitted  at  the 
bar  that  they  offered  a  day  or  two  before  the  action  was  brought  a 
sum  of  fully  £17  to  the  pursuer.  That  was  not  sufficient,  as  the 
finding  of  the  reporter  shows,  but  it  was  much  nearer  the  sum  he 
awarded  than  the  claim  made  by  the  pursuer.  I  have  come  to 
think  that  the  modification  of  the  Sheriff-Substitute  under  which 
the  pursuer  is  awarded  two-thirds  of  his  expenses  hardly  meets  the 
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justice  of  the  case,  and  although  I  am  unwilling  generally  to  LAHAusHimi. 
interfere  with  what  a  Sheriff-Substitute  has  done   in   regard    to  "«»«*^Mk- 

®  nock  Coal  Co. 

expenses,  my  concliision  is  that  expenses  ought  not  to  be  given  to 
either  party.  R  B. 

For  pursuer— Mr.  FouLis  (MesBrs.  Thomson  &  Foulis),  Glasgow. 

For  defenders— Mr.  Boyd  (Messrs.  Maokat  k  Botd),  Glasgow. 


Dec.S3,18M. 
Sheriff  BsKftT. 


SHERIFF  COURT  OF  BANFFSHIRE.       No.  28. 

Maggie  Smith,  Pursuer;  William  Wood,  Defender.       BAHiwHimi. 

Meditatione  fugse  warrant — Civil  Imprisonment  (Scotland)         — 
Acty  1882,  sec,  3. — Held  that  a  petition  for  apprehension 
of  a  debtor  (the  putative  father  of  an  illegitimate  child 
of  the  pursuer)  in  meditatione  ftigce  was  incompetent. 

In  the  Sheriff  Court  at  Banff,  on  10th  December,  1892, 
a  petition  at  the  instance  of  Mrs.  Maggie  Smith,  with  consent 
of  her  husband,  a  fisherman  at  51  Sandend,  Fordyce,  against 
William  Wood,  designed  as  lately  fish  buyer  at  Sandend, 
and  sometime  of  London,  and  presently  residing  at  52 
Sandend,  was  presented,  craving  warrant  to  arrest  the  de- 
fender as  in  meditatione  fugce,  and  detain  him  until  he 
found  caution  de  judido  sisti  for  the  inlying  expenses  and 
aliment  of  an  illegitimate  female  child  bom  in  March,  1887, 
of  which  the  pursuer  alleged  the  defender  was  the  father, 
averring  that  she  was  about  to  raise  an  action  against  him 
to  constitute  the  debt.  It  appeare.d  from  the  statements  for 
the  pursuer  that  the  defender  was  in  business  in  London, 
and  haxl  come  to  Sandend  for  a  short  time,  and  was  again 
about  to  leave  for  London.  The  Sheriff-Substitute  (Grant), 
having  considered  the  petition  and  heard  the  agent  for  the 
pursuer,  pronounced  the  following  interlocutor  and  note : — 

Banff,  lOth  December,  1892.— The  Sheriff  having  considered  i>ec  w^i8«. 
the  foregoing  petition  and  heard  the  agent  for  the  pursuer,  sheriffGiAw. 
dismisses  the  said  petition  as  incompetent,  and  decerns. 

J.  P.  Grant. 

ITote, — This  is  an  application  for  the  arrestment  as  in  medita- 
tione fugcB  of  the  putative  father  of  an  illegitimate  child.  It  is 
alleged  that  an  action  is  about  to  be  brought  against  him  by  the 
mother  to  constitute  her  claim.  Taking  the  recent  case  of  Hart  v 
Anderson's  Trustees,  18  R.  169,  it  seems  to  me  that  Mr.  Dove  Wilson 
in  the  last  edition  of  his  Sheriff  Court  Practice,  p.  457,  has  exactly 
summed  up  the  effect  of  the  opinions  of  the  Court  in  that  case 
irhen  he  says  that  "  the  view  taken  was  that  a  meditatione  f'agce 
*'  warrant  was  such  an  inseparable  incident  of  personal  diligence 
"  that  the  abolition  of  one  implied  the  abolition  of  the  other."  The 
Debtors'  (Scotland)  Act,  1880,  sec.  4,  with  one  exception,  only 
allows  imprisonment  thenceforth  in  civil  cases  for  "  sums  decerned 
"  for  aliment."     Here  there  is  not  yet  a  decree.     If  there  were,  the 
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barfmhikb.    creditor's  former  powers  of  imprisoning  his  debtor  in  respect  of 

Smith  c  Wood,  gixms  deoemed  for  aliment  are  taken  away  by  the  Civil  Imprison- 

Dec  w^iaw.    mg^t  (Scotland)  Act,  1882,  sec.  3,  which  gives  him  only  the  rights 

SheriffGEAHt.  expressly  conferred  by  that  statute.     There  is  no  saving  of  mecUr 

tatione  fugm  warrants  in  the  Act  of  1882.     But  the  connection 

between  such  a  warrant  and  the  subsequent  power  of  imprisoning 

a  debtor  under  a  decree  has  been  shown  by  Hart's  case  to  be  of 

the  closest  possible  nature.     The  power  of  imprisonment  for  civil 

debt  has  been  restricted  and  altered  materially,  among   other 

things,  by  being  made  no  longer  to  depend  on  the  debt  alone,  but 

primarily  on  the  debtor's  ability  to  pay.     This  change  is  so  great 

as  to  raise  a  doubt  in  my  mind  whether  the  saving  of  the  old  law 

of  medttatione  fugcB  warrants  in  the  Act  of  1880,  in  the  sense 

interpreted  by  the  Court  in  Hart's  case,  can  be  held  to  apply  to 

the  new  law  of  civil  imprisonment  under  the  Act  of  1882.     Being 

a  question  which  involves  personal  liberty,  I  consider  myself  bound 

to  take  the  stricter  view  against  the  competency  of  the  application, 

and  I  therefore  refuse  it  J.  P.  G. 

For  petitioner—Mr.  James  Grant,  Banff. 


j^^^  29.  SHERIFF  COURT  OF  STIRLINGSHIRE. 

SriwjHOflHiEM.  ROBERTON    &   JOHNSTON,    PurSV^rs ;   ThE    NoRTH    BRITISH 

^hStoSf  Railway  Company,  Arrestees,  and  Donald  M*Ewan, 

^EShrSTcfe.**  Common  Debtor,  Defenders. 

—  Arrestment — Execution  of  arrestment  against  railway  company, 

— Held  that  an  arrestment  was  validly  executed  against 
the  North  British  Railway  Company  by  being  used  in 
their  hands  at  Stirling  station  and  left  with  a  servant  in 
their  employment  there. 
Furthcoming — Liability  of  arrestees  token  arrested  subject  taken 
from  them  by  force. — Circumstances  in  which  held  that  a 
railway  company  were  not  bound  to  make  furthcoming  the 
value  of  live  stock  duly  arrested  in  their  hands,  which 
were  forcibly  taken  possession  of  by  their  owner,  the 
common  debtor,  against  the  protest  and  remonstrance 
of  the  railway  company's  servants. 

The  pursuers  raised  an  action  against  the  common 
debtor  for  a  debt  due  by  him,  and  obtained  warrant  to 
arrest  on  the  dependence  in  the  usual  way.  The  arrestees, 
as  common  carriers,  on  31st  December,  1891,  received  at 
Stirling  station  three  cattle  and  twelve  sheep  belonging  to 
the  common  debtor,  consigned  to  him  at  Balfron  station. 
After  the  cattle  and  sheep  were  received  by  the  railway 
company,  an  arrestment  on  the  dependence  was  used  in 
their  hands  at  the  instance  of  the  pursuers  against  the 
common  debtor.  The  arrestment  was  executed  by  being 
left  for  them  at  their  office  at  Stirling  in  the  hands  of  their 
agent  there.  A  schedule  of  arrestment  was  also  at  same 
time  posted,  addressed  to  the  secretary  of  the  arrestees  at 


Digitized  by  LjOOQ IC 


18ML]  SHERIFF  COURT  REPORTS.  73 

their  head  office  in  Edinburgh.  The  pursuers  in  due  course  srimLWMHiM. 
obtained  decree  in  absence  against  the  common  debtor  for  jJJSItoSt 
£161  odds,  being  the  amount  of  the  debt,  and  thereafter  sSa^a^'oo!!^ 
called  upon  the  arrestees  to  deliver  up  to  them,  in  virtue  of  — ^ 
the  scdd  arrestment,  the  said  cattle  and  sheep.  The 
defenders  were  unable  to  do  this,  owing,  as  they  alleged,  to 
the  same  having  been  forcibly  taken  possession  of  by  the 
common  debtor  on  their  arrival  at  Balfron  station,  notwith- 
standing the  arrestment,  of  which  intimation  had  been 
wired  to  the  station-master  at  Balfron.  When  the  common 
debtor  took  possession  of  the  stock,  he  was  accompanied 
only  by  his  son,  a  boy  of  twelve  years  of  age;  and 
the  station-master  and  a  porter  were  present  at  the 
time,  and  on  duty  at  the  station.  An  action  of  furth- 
coming was  then  brought  to  have  the  railway  company 
ordained  to  deliver  the  said  cattle  and  sheep,  and,  failing 
their  so  delivering  them,  for  decree  for  their  value.  The 
arrestees  pleaded,  in  answer  to  the  action,  (1)  that  the  said 
arrestment  was  inept  and  ineffectual  to  attach  the  said 
cattle  and  sheep,  and  (2)  that  the  said  cattle  and  sheep 
having  been  forcibly  removed  from  their  possession  and  they 
having  intimated  the  removal  to  the  pursuers,  they  were 
under  no  obligation  to  make  the  said  cattle  and  sheep  or 
their  value  furthcoming.  The  railway  company  raised  an 
action  against  the  common  debtor  a  few  days  after  he  had 
taken  away  the  cattle  and  sheep  to  have  him  interdicted 
from  killing  or  otherwise  disposing  of  them  and  for  decree 
for  delivery  of  them,  or  for  consignation  of  the  price ;  and 
they  further  pleaded  that,  having  done  all  in  their  power  to 
recover  the  cattle  and  sheep,  they  were  relieved  from  any 
further  liability.  Before  the  action  was  called  the  said  live 
stock  were  killed  and  disposed  of.  The  following  inter- 
locutors were  issued  by  the  Sheriff-Substitute  (Buntine) 
and  Sheriff  (Lees).: — 

Stirling,  20th  Api^l^  1892. — Having  heard  parties'  procurators  aphi  »,  isaa. 
in  the  closed  record  and  whole  process  and  made  avizandum,  sheriff  bumtwi. 
repels  the  first  plea  in  law  for  the  pursuers  '[a  plea  on  the 
relevancy],  and  allows  the  defenders,  the  said  North  British 
Railway  Company,  a  proof  of  the  averments  contained  in  articles 
4  and  5  of  their  defences,  No.  7  of  process,  and  to  the  pursuers  a 
conjunct  probation,  and  appoints  the  cause  to  be  enrolled  at  next 
Court  to  fix  a  diet  for  proof.  J.  R.  Buntink. 

Note, — The  pursuers  in  this  action  of  furthcoming,  on  31st 
December  last,  obtained  a  warrant  to  arrest  on  the  dependence 
of  an  action  raised  by  them  in  this  Court  against  the  defender 
Donald  M'Ewan.     Upon  the  same  day  this  warrant  was  executed 
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snuiiiGaRimB.  against  the  defenders,  the  North  British  Railway  Company,  by  the 

johnSon*     service  of  a  copy  in  the  hands  of  their  goods  agent  at  Stirling  and 

SSiwa^'cSl!*    posting  another  addressed  to  the  secretary  of  the  railway  company 

^         in  Edinburgh.     Under  the  warrant  there  was  arrested  the  sum  of 

/^'!I-?^^r**  ^^'^^^  "  ^^^^  ^^  ^®^  ^"®  ^^^  addebted  by  you  to  the  said  Donald 
"  M'Ewan,  defender,  together  also  with  all  goods  and  gear,  debts, 
"  and  sums  of  money,  or  any  other  effects  whatever  lying  in  your 
"  hands,  custody,  and  keeping,  pertaining  or  in  any  manner  of  way 
"  belonging  to  the  said  Donald  M*Ewan,  defender." 

It  is  admitted  that  at  the  time  this  warrant  was  executed  in 
Stirling  the  railway  company  held  in  trucks  certain  cattle  and 
sheep  belonging  to  M*Ewan,  which  he  had  shortly  before  delivered 
to  them  to  be  conveyed  to  Balfron  station,  consigned  to  himself. 
The  trucks  containing  the  cattle  were  already  on  their  way  to 
Balfron.  The  goods  agent  telegraphed  intimation  of  the  arrest- 
ment to  their  agent  at  Balfron,  with  instructions  that  the  cattle 
and  sheep  were  not  to  be  delivered  to  the  defender. 

The  railway  company  further  aver  that,  on  the  arrival  of  the 
cattle  and  sheep  at  Balfron  on  the  same  afternoon,  delivery  was 
demanded  by  the  defender  M'Ewan  and  refused  by  the  station 
agent,  and  that  thereafter,  about  ten  o'clock  at  night,  the  defender 
again  demanded  delivery  and  the  agent  again  declined  in  respect 
of  the  arrestment,  whereupon  the  defender  M'Ewan,  in  spite  of  the 
station  agent's  declinature  and  protest  and  remonstrance,  forcibly 
opened  the  waggons  containing  the  said  cattle  and  sheep  and 
forcibly  cooi  possession  of  and  removed  the  same.  The  railway 
company  immediately  intimated  these  proceedings  to  the  pursuers, 
and  on  6th  January  presented  a  petition  to  this  Court  for  recovery 
of  the  cattle. 

In  these  circumstances  the  railway  company  plead  (1)  that 
the  arrestment  was  inept  and  ineffectual  to  attach  the  goods  of 
M'Ewan  in  respect  that  it  was  not  duly  or  timeously  served  upon 
them  at  their  head  oflBce  or  principal  place  of  business ;  and  (2) 
"in  any  case,  the  said  cattle  and  sheep  having  been  forcibly 
"  removed  from  the  possession  of  the  said  railway  company,  and 
"the  said  railway  company  having  intimated  the  same  to  the 
"  pursuers  and  having  themselves  taken  the  steps  mentioned  in 
"  these  defences  and  statements  for  the  protection  of  the  parties 
"  interested,  they  are  under  no  obligation  to  make  the  said  cattle 
"  and  sheep  or  the  value  thereof  furthcoming." 

The  first  plea  in  law  for  the  defenders  undoubtedly  raises  a 
very  difficult  and  delicate  question,  which  the  Sheriff-Substitute 
is  not  sorry  that  he  is  relieved  from  attempting  to  solve  because 
he  has  come  to  be  of  opinion  that,  even  if  these  goods  were  validly 
arrested  in  the  hands  of  the  railway  company,  the  latter  in  the 
circumstances  above  narrated  are  not  bound  to  make  these  goods 
furthcoming. 

It  was  argued  for  the  pursuers  that,  as  the  goods  had  come 
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into  the  hands  of  the  railway  company  as  common  carriers,  the  fltiwaiwHiu. 
edict  natUas  caupcmes,  &c.,  applied,  and  they  were  bound  to  restore     JjJjJtoS  t 
either  the  goods  or  their  value  unless  they  had  perished  by  the    ^'niay'oSjf 
act  of  God  or  the  Queen's  enemies.     But  the  edict  is  only  appli-         ^ 
cable  when  the  demand  for  restitution  is  made  by  the  owner  or   ^^  ^^^^ 
consigner  of  the  goods  or  any  one  m  his  right. 

If  it  were  to  be  contended  in  this  case  that  the  pursuers  claim 
in  right  of  the  owner  and  consigner  M*Ewan,  then  they  are  subject 
to  all  the  objections  which  could  be  urged  by  the  carriers  against 
any  claim  made  by  him,  and  the  answer  that  he  had  already 
obtained  possession  of  his  goods  by  force  would  be  conclusive. 
But  the  pursuers  have  no  claim  on  these  goods  as  in  right  of  the 
consigner  but  only  as  arresters,  and  the  railway  company,  so  far  as 
pursuers  are  concerned,  held  the  goods  not  as  common  carriers  but 
as  arrestees — that  is,  as  gratuitous  depositaries,  bound  to  use 
nothing  more  than  the  diligence  of  persons  with  whom  goods  are 
deposited  without  payment  of  rent.  They  are  liable  only  de  lata 
culpa — for  gross  negligence.     (Ersk.  book  iii.  tit.  1,  sec.  26). 

It  is  plain  that  no  negligence  of  any  kind  can  be  laid  to  the 
chaise  of  the  railway  company  in  this  case.  Even  had  the  goods 
been  their  own,  they  could  have  done  nothing  more  to  retain  them 
in  their  possession. 

The  cattle  and  sheep  are  alleged  to  have  been  removed  against 
the  remonstrance  of  the  railway  company's  agent  and  by  force. 
No  depositary  is  bound  to  meet  force  by  violence.  In  the  opinion 
of  the  Sheriff-Substitute,  the  agent  of  the  railway  company  did 
eveiything  to  retain  possession  of  these  goods  which  he  would 
have  done  had  they  been  the  property  of  his  employers. 

Accordingly  the  Sheriff-Substitute  thinks  that,  if  the  averments 
made  by  the  railway  company  in  articles  4  and  5  of  their  con- 
descendence No.  7  are  proved,  they  constitute  a  good  defence  to 
this  action  of  furthcoming. 

To  these  averments,  however,  the  pursuers  answer  "  not  known 
"and  not  admitted,"  and  therefore  the  Sheriff-Substitute  has 
allowed  a  proof.  J.  R.  B. 

Stiruno,  ith  June,  1892. — The  Sheriff  having  considered  the  Jane4,i88i. 
cause,  recalls  the  interlocutor  complained  of,  repels  the  objections  shoriffLus. 
stated  for  the  defenders  to  the  validity  of  the  arrestment  in  ques- 
tion :  Quoad  ultra^  allows  to  the  parties,  before  answer,  a  proof  of 
their  averments :  Appoints  the  defenders  to  lead :  Finds  no 
expenses  due  in  respect  of  the  appeal,  and  remits  the  cause  to 
the  Sheriff-Substitute.  J.  M.  Lbbs. 

Note, — On  3l8t  December,  1891,  the  pursuers  raised  an  action 
against  M'Ewan  and  on  the  same  day  used  arrestment  on  the 
dependence  in  the  hands  of  the  North  British  Railway  Company. 
The  arrestment  was  notified  to  the  agent  in  Stirling  by  being  left 
in  the  hands  of  a  clerk,  a  servant  in  the  company's  office  at 
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StirUng;  and  on  the  same  day  the  officer  served  a  notice  on 
the  secretary  of  the  company  in  Edinburgh  by  registered  letter. 
At  that  time  M'Ewan  had  certain  sheep  in  truck  in  the  defenders' 
custody  at  Stirling  and  certain  cattle  in  transit  on  their  railway 
to  Balfron.  The  sheep  were  sent  on  shortly  afterwards,  but  a 
telegram  was  despatched  by  the  defenders  to  their  agent  at 
Balfron  not  to  give  delivery  of  the  animals.  In  spite  of  his 
remonstrance  and  protest,  the  defenders  say  that  M'Ewan  forcibly 
took  possession  of  the  cattle  and  sheep.  The  pursuers  have  now 
obtained  decree  against  M'Ewan,  and  they  have  brought  this 
furthcoming  against  the  railway  company. 

The  defenders  take  several  objections  to  the  validity  of  the 
arrestment.  They  also  plead  that  the  arrestment  could  not 
attach  the  cattle,  seeing  they  had  left  Stirling  before  the  arrest- 
ment was  laid  on  in  Stirling.  But  they  go  further,  and  say  there 
was  no  valid  arrestment  till  the  service  was  effected  on  their 
secretary  in  Edinburgh;  and  they  maintain  that  they  are  not 
liable  to  make  either  the  cattle  or  sheep  furthcoming,  seeing  that 
M'Ewan  took  possession  of  them  by  force. 

The  defences  thus  raise  questions  of  both  fact  and  law.  The 
Sheriff-Substitute  proposed  in  the  first  place  to  ascertain  how  the 
facts  stood.  On  appeal  I  was  pressed  to  dispose  of  the  questions 
of  law  in  regard  to  the  arrestment. 

The  statutory  regulations  as  to  such  arrestment  are  contained 
in  section  130  of  8  &  9  Vict.,  cap.  33,  and  are  as  follows: — 
"  Any  summons  or  notice  or  any  writ  or  other  proceeding  at  law 
"  requiring  to  be  served  upon  the  company  may  be  served  by  the 
"  same  being  left  at  or  transmitted  through  the  post  directed  to  the 
"  principal  office  of  the  company  or  one  of  their  principal  offices 
"  where  there  shall  be  more  than  one,  or  being  given  personally 
^*  to  the  secretary,  or,  in  case  there  be  no  secretary,  then  by  being 
"  given  to  any  one  director  of  the  company." 

A  similarly-worded  clause  occurs  in  the  Act  applicable  to 
English  railways,  8  &  9  Vict.,  cap.  20,  sec.  138;  and  in 
construing  its  provisions  the  English  Courts  have  held  that  the 
Great  Western  and  London  and  North-Westem  RaUways  can  only 
be  cited  in  London  (see  Minor  v  Z.  <fe  J^.-W.  Ry.  Co.y  26  L.J.  C.P. 
39,  and  Adams  v  Great  Western  Ry,  Co,,  30  L.J.  Exch.  124). 
Whether  they  would  hold  that  the  Midland  Railway  Company 
could  not  be  cited  in  London  and  the  North  British  Railway  in 
Glasgow,  I  do  not  know. 

But  the  Scotch  Courts  have  taken  a  different  view,  and  it  is 
my  duty  to  act  upon  the  view  taken  by  them.  The  plea  now 
urged  by  the  defenders  was  proposed  and  repelled  in  Aberdeen  Ry. 
Co.  V  Ferrter,  28th  Jan.  1854,  16  D.  422,  and  Deek  v  (7.  iT.  S. 
Ry.,  8th  Oct.  1860,  3  M.  617.  These  cases  settle  that  for  the 
purposes  of  action  the  citation  used  in  the  present  case  was 
sufficient,  and  that  citation  at  Stirling  alone  would  have  sufficed. 
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I  see  no  suffident  reason  for  holding  that  a  different  rule  should  btibm»obme«. 
prevail  in  r^ard  to  the  service  of  an  arrestment  on  the  depend- 
ence. On  the  contrary,  the  utility  of  such  a  precaution  would  be 
impaired,  and  inconvenience  and  even  risk  might  be  caused  to  the 
arrestee  if  such  different  rule  were  adopted ;  and  as  the  action  of 
furthcoming  falls  to  be  tried  at  the  Court  where  the  arrestee  has 
a  domicile,  it  is  hardly  open  to  dispute  that  Stirling  is  the  forum 
conveniens  for  the  parties  in  the  present  case.  I  am  further  of 
opinion  that  the  arrestment  was  validly  served  in  Stirling  by 
being  left  with  a  clerk  or  servant  at  the  office  there,  to  be  given  to 
the  agent)  and  that  as  a  consequence  of  such  service  the  agent 
only  did  what  it  was  his  duty  to  do  in  sending  a  telegram  to 
Balfron  not  to  let  the  cattle  pass  from  the  hands  of  the  company, 
and  that  the  cases  of  the  cattle  and  of  the  sheep  are  thus  in  pom 


The  pursuers,  on  the  other  hand,  objected  that  the  company 
had  not  set  forth  on  record  any  relevant  or  sufficient  case  of  force 
on  the  part  of  M'Ewan  in  taking  possession  of  the  cattle.  Possibly 
more  details  might  have  been  given,  but  I  was  satisfied  by  the 
statements  of  the  company's  solicitor  that  the  word  "forcibly" 
and  the  accompanying  words  were  not  used  as  a  mere  pretext  to 
obtain  a  proof  that  could  not  possibly  be  of  use.  I  have  therefore 
remitted  the  matter  to  probation.  What  amount  of  proof  will 
suffice  to  establish  immunity  is  a  question  of  circumstances.  I 
agree  with  the  Sheriff-Substitute  that  actual  violence  is  not 
required.  Indeed  the  crime  of  deforcing  an  officer  of  the  law  in 
the  execution  of  his  duty  may  be  committed  without  actual  vio- 
lence haying  occurred.  But  it  is  probably  best  to  make  the  proof 
before  answer. 

As  it  seems  unlikely  that  the  cattle  and  sheep  will  be  able  to 
be  given  up  if  the  defence  fails,  their  value  may  in  that  event 
require  to  be  ascertained  either  at  the  proof  or  subsequently.  I 
would  suggest  that  parties  should  either  agree  on  a  sum  as  their 
value  or  arrange  with  one  another  before  the  proof  whether  there 
is  not  to  be  probation  at  it  as  to  the  value.  Failing  such  arrange- 
ment, evidence  must  be  brought.  Parties  concurred  in  asking 
me  to  make  the  order  for  proof  apply  to  the  whole  averments  so 
far  as  not  disposed  of.  But  the  practical  result  is  just  to  bring 
the  case  of  new  to  the  position  in  which  the  Sheriff-Substitute's 
deliverance  put  it,  with  this  difference,  of  course,  that  the  ques- 
tions as  to  the  service  of  the  arrestment  are  now,  if  the  views 
I  have  stated  are  sound,  out  of  the  way.  J.  M.  L. 

Proof  having  been  taken,  the  Sheriff-Substitute  pro- 
nounced the  following  interlocutor: — 

Stibung,  28<A  Jvlyy  1892. — Having  considered  the  proof  and    Juiy«,i8Bi 
heard  parties'  prociu^tors,  finds  in  fact  (1)  that  immediately  upon  sheriff  Bunixi. 
service  of  the  arrestment  in  the  hands  of  the  defenders'  goods 
a^ent  in  Stirling,  the  latter  intimated  to  the  station-master  at 
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snuniMBiu.  Balfron  that  he  was  not  to  deliver  the  cattle  and  sheep  to  the 
jShStoSj  consignee;  (2)  that  at  four  o'clock  on  same  day  the  cattle  and 
luSiwS^S!*  sheep  were  demanded  by  the  consignee,  who  was  informed  that 
—  the  railway  company  would  not  give  them  up  as  they  had  been 
JuiyM^iaw.  aj^eg^.  ^3^  ijJjj^^  thereafter  the  station  agent  attempted  to 
vvnvi.  j^fj^^gQ  ^Y^g^^  ^Yie  cattle  and  sheep  should  be  placed  in  the  custody 
of  a  farmer  or  grazier ;  (4)  that  about  ten  o'clock  the  same  even- 
ing the  consignee  again  demanded  delivery  of  the  stock,  alleging 
that  he  had  legal  advice  that  the  station  agent  could  not  legally 
retain  these  without  showing  him  an  ex  facie  valid  copy  of  the 
arrestment,  and  that,  as  the  station  agent  admitted  that  he  had 
no  such  document,  he  was  going  to  take  possession  of  the  stock 
whether  the  station  agent  should  resist  him  by  force  or  not ;  (5) 
that  the  station  agent  honestly  believed  that  the  consignee  would 
resort  to  physical  force  if  delivery  was  resisted,  and  was  afraid 
that  he  would  be  overpowered ;  (6)  that  accordingly,  with  nothing 
but  verbal  remonstrance,  he  allowed  the  consignee  to  remove  his 
stock ;  (7)  that  the  consignee  admits  that  he  might  have  used 
violence  if  the  station  agent  and  porter  had  attempted  by  physical 
force  to  prevent  him  removing  his  cattle,  and  that  he  had  no 
doubt  that  he  was  a  match  for  both  of  them ;  (8)  that  it  is  not 
proved  that  either  the  station  agent  or  the  porter  gave  any  active 
assistance  to  the  consignee  in  removing  the  stock :  Finds  that  in 
these  circumstances  the  cattle  and  sheep  in  question  were  removed 
by  the  consignee  from  the  custody  of  the  railway  company's 
servants  without  the  consent  and  against  the  remonstrance  of  the 
latter  and  under  threat  of  physical  violence :  Finds  in  law  that 
the  goods  arrested  having  been  removed  from  the  custody  of  the 
arrestees  without  any  negligence  or  fault  on  their  part,  they 
are  not  bound  to  make  them  furthcoming  to  the  pursuers :  There- 
fore assoilzies  the  defenders,  the  North  British  Railway  Company, 
arrestees,  from  the  conclusions  of  the  action :  Finds  the  said  de- 
fenders entitled  to  expenses  of  process,  kc,  J.  R.  Buntinb. 

Note, — The  only  question  remaining  in  the  case  was  whether 
the  servants  of  the  railway  company  had  not  been  sufficiently 
resolute  in  refusing  delivery  of  the  goods  arrested  in  their  hands. 
It  is  true  that  no  violence  was  offered,  but  it  certainly  was 
threatened,  and  the  station  agent  had  reasonable  grounds  for 
thinking  that  it  would  be  used  if  necessary.  He  was  not  bound 
to  risk  his  personal  safety  by  any  struggle,  the  more  especially  as 
he  was  not  able  to  show,  and  had  never  himself  seen,  any  legal 
-warrant  for  the  detention  of  these  goods.  In  the  circumstances 
the  Sheriff-Substitute  thinks  that  the  removal  of  the  goods  was 
forcible  although  no  physical  force  was  actually  used.  He  remains 
of  the  opinion  set  forth  in  the  note  to  his  last  interlocutor  that 
an  arrestee,  being  a  gratuitous  depositary,  is  liable  only  for  gross 
negligence  in  the  custody  of  goods  arrested  in  his  hands.  No  such 
negligence  is  proved  here;  and  on  the  other  hand  the  railway 
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company,  by  telegraphing  to  their  agent  to  refuse  delivery  to  SHRuiroaHiEi. 
the  consignee  and  the  latter  by  acting  upon  these  instructions,     JShSStSSJ 
did  everything  which  prudence  could  suggest  in  the  interest  of   ^gSS^f/*,^^ 
the  arrestee.  J.  R.  B.  ^ 


SriBLmG,  1st  September,  1892. — The  Sheriff  having  considered     Bept  i.  law. 
the  cause,  for  the  reasons  stated  by  the  Sheriff-Substitute  adheres    sheriff  lbm. 
to    the    interlocutor  complained  of,    dismisses   the  appeal,   and 
decerns:  Finds  the  pursuers  liable  to  the  defenders  the  North 
British  Railway  Company  in  their  expenses  of  the  appeal,  and 
remits  the  cause  to  the  Sheriff-Substitute.  J.  M.  Lbbs. 

Hote. — I  have  little  to  add  to  the  clear  grounds  of  judgment 
stated  by  the  Sheriff-Substitute  in  his  interlocutors  of  20th  April 
and  28th  July. 

I  do  not  think  the  railway  company's  servants  were  bound  to 
enter  into  a  brawl  for  the  protection  of  the  pursuers'  inchoate 
rights,  and  the  last  night  of  the  year  was  perhaps  a  specially 
inappropriate  time  for  so  hazardous  a  course,  it  being  a  time  when 
the  services  of  the  company's  servants  could  ill  be  spared. 

The  station  agent  admits  that  he  would  have  thought  it  his 
duty  to  use  force  to  protect  his  till  if  attacked,  and  the  pursuers' 
agent  urged  that  the  omission  to  use  force  to  prevent  M'Ewan 
taking  possession  of  the  cattle  and  sheep  therefore  implies  a 
neglect  of  duty.  With  this  I  cannot  agree.  I  do  not  think  the 
two  positions  are  alike.  The  money  was  the  property  of  the 
agent's  masters,  and  under  no  conceivable  circumstances  could 
M'Ewan  or  any  outsider  have  a  right  to  take  possession  of  it.  He 
had  no  vestige  of  a  title  to  it,  and  his  act  would  have  been  theft 
or  robbery. 

But  it  is  not  suggested  that  what  M'Ewan  actually  did  should 
have  led  to  his  prosecution  in  the  criminal  courts,  and  the 
circumstances  under  which  the  animals  were  in  the  hands  of  the 
railway  company  and  were  taken  out  of  them  must  be  kept  in 
view  even  in  a  civil  court.  They  were  given  by  M*Ewan  to  the 
company  for  the  purpose  of  carriage  to  Balfron  and  delivery  to 
him.  The  contract  with  the  company  was  as  carriers,  and  the 
pursuers  have  sought  by  force  of  law  to  turn  them  into  depositaries. 
Now,  the  carriage  had  been  accomplished,  and  therefore  what  the 
pursuers  were  seeking  to  impose  on  the  company  was  an  additional 
and  inconvenient  duty.  I  doubt  if  the  company,  who  had  only 
volunteered  to  carry  the  goods,  could  fairly  be  expected  to  exercise 
80  high  a  care  for  their  subsequent  compulsory  custody  as  a  store- 
keeper whose  business  it  is,  and  who  undertakes  to  provide  safe 
custody  for  goods.  Take,  for  example,  the  case  of  goods  which 
require  special  attention  in  keeping.  A  storekeeper  would  be 
liable  for  deterioration  through  lack  of  airing  or  firing  or  turning 
over,  when  a  railway  company  holding  as  arrestees  could  not  be 
held  responsible.      Here  the  company   had  completed  their  con- 
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snuneuiu  tract  of  carriage  and  were  billing  to  give  delivery.  M'Ewan  waa 
the  undoubted  owner  of  the  goods.  I  presume  he  had  paid  the 
dues  of  carriage,  and  therefore,  unless  the  company  had  been 
legally  interpelled  from  giving  delivery,  he  was  entitled  to  receive 
the  goods  under  pain  of  damages  if  they  were  withheld.  Whether 
the  arrestment  waa  good  or  bad  the  station  agent  of  course  did 
not  know— the  only  knowledge  he  had  of  it  was  by  telegram,  and 
whether  it  was  good  or  bad,  his  only  duty  was  to  obey.  It  is  plain 
he  did  his  best  to  retain  the  animals  and  to  provide  for  their  safe 
keeping.  The  yard  gates  were  open  that  the  animals  might  be 
taken  to  the  inn,  and  I  see  no  reason  to  doubt  that  the  agent  was 
free  from  complicity  in  M^Ewan's  act.  M'Ewan  says  he  does  not 
know  whether  he  would  have  used  violence  if  the  agent  had 
actively  resisted  him.  It  is  all  very  well  for  him  to  say  now  that 
he  does  not  know,  but  it  may  reasonably  be  doubted  whether,  in 
the  mood  he  was  in  and  coming  to  the  station  at  night  with  his 
dog  and  boy  of  set  purpose  to  take  the  animals  away,  he  would 
have  abstained  from  resorting  to  force,  which  he  could  see  was 
dreaded.  But  in  any  event  the  agent  could  not  know  for  certain 
what  M'Ewan's  real  intentions  were,  and  I  do  not  think  he  was 
bound  to  test  them  by.  using  a  modified  amount  of  resistance 
resulting  only  in  what  politicians  would  call  "a  moral  victory."  The 
porter,  it  is  true,  seems  perhaps  to  have  departed  from  the  grounds 
of  passive  resistance  and  given  some  facilities  to  a  delivery  which 
he  saw  was  going  to  be  taken.  Perhaps  he  thought  it  better  that, 
if  delivery  was  to  be  taken,  it  should  be  taken  safely  without  the 
animals  being  maimed;  and  if  he  had  locked  the  gates,  it 
might  have  ended  in  their  being  broken  open  or  the  animals  being 
driven  along  the  line,  to  the  danger  of  the  traflBc.  In  any  event 
the  responsibility  of  the  company  depends  on  the  position  taken 
by  the  station  agent  and  not  on  the  unordered  acts  of  the  signal- 
man. 

On  the  whole  case,  therefore,  I  think  the  result  at  which  the 
Sheriff-Substitute  has  arrived  is  the  sound  one  in  the  circumstances 
that  have  occurred.  Each  case  is  a  question  of  circumstances, 
and  the  same  intrepidity  is  not  to  be  expected  in  a  lone  side- 
station  remote  from  aid  as  in  a  town  where  the  company's  servants 
are  numerous,  and  police  assistance  can  readily  be  got.  The 
arrestees  are  entitled  to  be  assoilzied ;  and  as  the  common  debtor 
was  sent  out  of  the  case  without  expenses  on  26th  July,  the 
expenses  to  which  the  arrestees  were  found  entitled  on  28th  July 
will,  of  course,  fall  to  be  borne  by  the  pursuers.  J.  M.  L. 

For  pursuers— Mr.  JouK  M'Intosh  (Messrs.  Mackay  &  M'Intosh), 
Glasgow. 

For  arrestees — Mr.  Thomas  Lufton  (Messrs.  Mathie,  MagLuckde, 
&  LuPTON),  Stirling. 

For   common  debtor — Mr.   Albx.    Jxkkins   (Messrs.   A.  ft  J. 
Jenkins),  Stirling. 
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SHERIFF  COURT  OF  PEEBLESSHIRE.  No.  30. 

John  H.  Belfrage  and  Another,  Pv/rauers;  Duncan  M.  pmm«m»«. 

Fletcher,  DefeTider.  ^piS&e^' 

Landlord  and  Tenant — Lea^e  of  grouse  shootings — Misrepre- 
sentation — Tenants^  right  to  renounce  the  contract  and 
claim  repayment  of  rent  and  expenses. — Held  that  where 
shootings  had  been  represented  to  be  well  stocked  and  a 
probable  bag  of  60  brace  stated  in  the  advertisement, 
the  tenants  were  entitled  to  renounce  the  contract  and 
to  obtain  repayment  of  the  rent  and  expenses  after  a 
trial  of  the  shootings  had  shown  that  the  representations 
made  regarding  them  were  false. 

The  pursuers  in  this  case  were  Mr.  John  H.  Belfrage, 
solicitor,  London,  and  Mr.  Herbert  Hedges,  of  Weir  House, 
Sunbury-on-Thames,  and  the  defender  was  Mr.  Duncan  M. 
Fletcher,  farmer,  Drummelzier  Place,   Peeblesshire.     The 
pursuers  took  the  shootings  on  Drummelzier  Place  from 
the  defender  for  one  month  from  12th  August,  1892,  at  a 
rent  of  £45.    The  shootings  were  stated  in  the  advertise- 
ment to  be  well  stocked,  and  the  probable  bag  60  brace  of 
grouse,  besides  other  game.     The  pursuers  did  not  visit  the 
ground  before  taking  the  shootings,  but  took  (hem  on  the 
faith  of  the  statements  in   the   advertisement  issued  by 
Messrs.  J.  Watson  Lyall  &  Co.,  Pall  Mall,  London,  and  in 
the  correspondence  between  the  parties.     On  the  12th  of 
August  pursuers  and  defender  were  out  all  day,  but  only 
got  \\  brace  of  grouse,  and  very  few  birds  were  seen.    The 
pursuers  did  not  go  to  the  moor  next  day  (Saturday),  and 
proposed  to  leave,  when  defender  induced  them  to  give  the 
moor  another  trial  on  the  Monday,  when  he  proposed  to 
take  them  to  better  ground.     On  that  day  Mr.  Hedges  and 
the  defender  were  out  half  the  day  and  got  no  grouse. 
Pursuers  then  gave  up  the  shooting  and  left  next  day. 
After  the  moor  had  lain  undisturbed  for  a  month,  defender 
shot  over  it  with  a  party  of  four  guns  and  beaters  and  got 
5^  brace  of  grouse.     The  pursuers  raised  an  action  for 
repajrment  of  the  rent  and  expenses,  with  an  alternative 
claim  for  damages,  and  averred  that  the  shootings  were 
not  what  they  had  been  represented  to  be,  and  that  practi- 
cally there  were  no  birds  to  shoot,  and  pleaded  that  they 
were  entitled  to  reduce  the  contract  on  account  of  the 
defender's  misrepresentations  regarding  the  stock  of  game 
and  probable  bag,  and  to  obtain  decree  for  repayment  of 
the  rent  and  expenses,  or  for  damages  to  the  extent  of  £50. 
The  defender  averred  that  he  had  made  no  contract  with  Mr. 
Hedges,  that  his  representations  were  true,  that  the  pur- 
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PBBiusaBTu.  suers  had  not  given  the  ground  a  fair  trial,  in  respect  that 
^Fteteie^  "  ^^^  of  ^h^  pursuers  had  not  shot  grouse  before  and  that  the 
other  had  not  tried  the  high  ground.  He  pleaded  that  the 
action  was  incompetent  and  irrelevant  as  regards  Mr. 
Hedges,  and  that  Mr.  Belfrage,  having  paid  the  rent  and 
entered  upon  the  shootings,  which  had  not  been  mis- 
represented, was  not  entitled  to  repayment  of  the  rent  and 
expenses,  or  to  damages.  After  a  proof  lasting  two  days, 
the  Sheriflf-Substitute  (Orphoot)  issued  the  following  inter- 
locutor : — 
Dec.  e.  1808.  Peebles,  6th  Deeenibevy  1892. — The  Sheriff-Substitute  having 

Sheriff  oephoot.  made  avizandum  with  the  process,  proof,  and  debate,  repels  the 
first  and  third  pleas  in  law  stated  for  the  defender;  finds  that 
by,  inter  alia,  the  representations  aftermentioned,  riz.,  (1)  that 
the  groimd  at  Drummelzier  Place  was  well  stocked  with  game, 
and  (2)  that  the  probable  bag  should  include  about  60  brace  of 
grouse,  the  defender  induced  the  pursuers  to  rent  the  shootings 
on  Drummelzier  Place  for  four  weeks  from  the  12th  of  August, 
1892  ;  finds  that  these  representations  were  material  and  that  they 
were  false  ;  finds  that  the  pursuers  were  entitled  to  renounce  the 
contract  of  lease  of  the  said  shootings,  and  to  recover  the  rent 
paid  by  them,  as  well  as  the  two  sums  of  £2  each  respectively 
sued  for  in  the  prayer  of  the  petition;  therefore  ordains  the 
defender  to  pay  to  the  pursuers  the  sums  of  £45,  £2  and  £2 
respectively  in  terms  of  the  prayer  of  the  petition ;  dismisses  the 
prayer  of  the  petition  in  so  far  as  it  concludes  for  damages,  and 
decerns;  finds  the  pursuers  entitled  to  expenses,  including  the 
expenses  of  counsel,  &c.  T.  H.  Orphoot. 

Note, — By  the  first  and  third  pleas  in  law  stated  by  the 
defender  the  question  is  raised  whether  the  pursuer,  Herbert 
Hedges,  has  any  title  to  sue.  The  decision  of  this  point  turns 
upon  the  fiirther  question  whether  Mr.  Hedges  was  joint  tenant 
of  the  shootings.  I  am  of  opinion  that  he  was,  and  that  he  was 
recognised  as  such  by  the  defender.  Even  if  sustained,  the  pleas 
could  lead  only  to  an  amendment  of  the  petition,  which  in  the 
circumstances  I  think  is  not  required.  These  pleas  being  disposed 
of,  the  main  question  in  the  case  emerges,  viz.,  were  the  repre- 
sentations in  question,  admittedly  material  and  admittedly  made 
by  the  defender,  false  ?  I  may  here  explain  that  I  construe  the 
representations  by  the  defender  as  to  the  probable  bag  to  apply  to 
a  tenancy  from  12  th  August  to  1st  October.  Such  appears  to  me 
to  be  the  fair  reading  of  the  defender's  letter  of  Hth  July,  1892, 
wherein  he  states,  "The  bag  that  I  mentioned  I  consider,"  <fec. 
That  bag  was  **  mentioned  "  in  the  **  particulars,"  and  these  apply 
to  the  tenancy  from  12th  August  to  Ist  October ;  but  even  giving 
the  defender  the  benefit  of  this  favourable  construction,  I  am  of 
opinion  that  that  and  the  other  representations  were  false.     The 
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onus  of  proving  this  lies  upon  the  pursuers ;  and  in  dealing  with  pubusshiu. 
the  evidence  the  question  first  to  be  considered  is  whether  the  Beiftji^^*c.* 
pursuers  have  proved  that  the  moor  was  not  well  stocked,  and  DecXigga 
that  there  was  no  probability  whatever  of  getting  a  bag  of  60  sheriff  oipHoot. 
brace  of  grouse.  I  do  not  think  it  necessary  to  deal  in  great 
detail  with  the  somewhat  contradictory  evidence  upon  these 
points  because,  where  a  contradiction  exists,  I  believe  the  evidence 
of  the  pursuers,  supported  as  it  is  by  various  considerations  to 
which  I  shall  afterwards  advert.  The  evidence  of  Mr.  Belfrage 
comes  to  this,  that,  shooting  on  the  12th  upon  what  was  evidently 
a  fair  portion  of  the  moor,  he  did  not  see  any  grouse  at  all.  He 
did  not  shoot  for  much  above  three  hours,  but  he  was  on  and  in 
the  neighbourhood  of  the  moor  from  about  10.30  a.m.  till  5  p.m. 
without  seeing  one  grouse.  Mr.  Hedges  and  the  defender,  shoot- 
ing the  high  ground  of  the  moor,  and  out  from  10.30  a.m.  till  7 
p.m.,  returned  with  1^  brace  of  grouse.  Mr.  Hedges  and  the 
defender  diifer  to  to  the  number  of  birds  seen,  but  this  difference 
is  not  necessarily  a  contradiction.  A  curious,  and  to  my  mind  a 
significant,  circumstance  took  place  while  Mr.  Hedges  and  the 
defender  were  at  lunch  on  the  12th.  The  defender,  according  to 
his  own  statement,  offered  to  give  an  abatement  from  the  rent  if 
the  pursuers  would  give  up  the  shootings.  It  was  a  reniarkable 
ofier,  never  before  made  by  the  defender  to  a  shooting  tenant. 
Mr.  Hedges  had  not  complained  of  the  shootings,  if  the  defender 
is  to  be  believed,  but  this  offer  was  made  "out  of  pure  good 
"nature  and  out  of  fairness.'^  "I  said  they  appeared  to  have 
"undertaken  something  that  they  were  not  fit  for."  Other 
reasons  for  making  this  offer  are  stated  by  the  defender,  but  upon 
the  last  quoted  this  obvious  conmient  occurs,  viz.,  that  as  he  did 
not  then  know  what  Mr.  Belfrage's  sport  had  been,  it  was  re- 
markable that  the  defender  shoidd  have  formed  the  opuiion  here 
professed.  I  cannot  say  that  my  confidence  in  the  defender's 
accuracy  was  increased  by  his  evidence  upon  this  point.  After 
the  interview  on  tiie  Sunday  evening,  in  consequence  of  the 
pursuers'  complaints  about  the  scarcity  of  birds,  the  defender,  as 
I  believe,  undertook  to  show  Mr.  Hedges  better  ground  next  day. 
On  the  following  day  the  defender  and  Mr.  Hedges  went  to  the 
better  ground  in  question,  but  after  being  out  for  about  three 
hours  they  returned  without  any  birds.  As  to  what  occurred  on 
this  occasion  I  believe  the  evidence  of  Mr.  Hedges.  The  defender's 
evidence  that  he  took  Mr.  Hedges  and  showed  him  the  best 
ground,  and  that  Mr.  Hedges  would  not  shoot  it  but  came  home 
because  he  was  afraid  of  losing  his  way,  I  cannot  accept,  more 
especially  as  at  the  interview  in  the  evening,  when  such  an  extra- 
ordinary proceeding  on  the  part  of  Mr.  Hedges  would  naturally 
have  been  urged  by  the  defender  as  a  reason  for  again  trying  the 
moor,  the  defender  did  not  mention  what  he  now  says  Mr.  Hedges 
had  done.     Upon  the  number  of  birds  seen  Mr.  Hedges  and  the 
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PnBuuBiu.  defender  again  differ ;  but  with  reference  to  this,  as  with  reference 
^5S«JSer''  •  ^  *  previous  difference  about  birds  seen,  I  do  not  think  that  a 
Deor6."i8w.  contradiction  is  necessarily  involved.  It  might  be  that,  if  the  case 
8h©pitro»PHooT.  stopped  here,  the  trial  which  the  pursuers  had  made  of  the  ground 
was  not  very  thorough.  What  took  place  at  the  interview  on 
the  Monday  evening,  however,  materially  supports  the  pursuers' 
position,  and  here  again  I  must  state  I  believe  the  statements  of 
the  pursuers.  At  that  interview  Mr.  Belfrage  told  the  defender 
that  there  were  no  birds,  and  he  did  not  then  suggest  that  the 
pursuers  should  give  the  place  a  further  trial.  He  regretted  that 
the  pursuers  were  leaving,  and  upon  being  told  that  there  was 
nothing  to  stay  for,  remarked,  "  Well,  you  know  you  might  get 
^'some  rabbits."  Even  on  his  own  statement  he  did  not  then 
state  what  he  urged  at  the  proof,  "  that  Mr.  Hedges  had  returned 
"  that  day  leaving  the  best  ground  untried."  I  believe  what  Mr. 
Belfrage  stated,  **  that  the  defender  looked  as  if  he  were  sorry  for 
"us,"  and  I  think  that  was  the  defender's  then  state  of  mind. 
His  real  difficulty  was  as  to  how  much  rent  he  should  refund.  In 
addition  to  these  considerations  unfavourable  to  the  defender's 
case,  I  come  now  to  a  circumstance  which  appears  to  me  entirely 
to  confirm  the  pursuers'  contention  that  the  groimd  was  not  well 
stocked.  The  defender  states  that  on  14th  September  he,  with 
three  other  guns,  two  shepherds,  and  two  boys,  had  the  moor 
driven.  Two  other  persons  were  shooting  rabbits.  Between  that 
date  and  the  previous  15th  of  August  the  moor  had  been  un- 
disturbed. When  shooting  on  14th  September  this  i^arty  of  four 
guns  killed  5|  brace  of  grouse,  and  so  far  as  the  evidence  in  this 
case  goes  the  moor  has  not  been  shot  since.  In  previous  seasons 
the  moor  had  been  shot  by  the  defender  in  September  and  October. 
This  year  he  shoots  on  14th  September,  and  proves  what  the 
moor  then  yielded.  But  there  his  evidence  as  to  the  yield  of  the 
moor  stops.  Why  ?  No  doubt  the  birds  were  very  wild,  but  then 
it  was  a  windy  day,  which  helped  to  make  them  wild.  If  the 
moor,  which  in  previous  seasons  had  been  shot  in  September  and 
October,  was  never  shot  after  14th  September  this  season,  why 
not  ?  If  it  was  shot  after  14th  September  this  season,  where  is  the 
evidence  of  the  bags  made  ?  To  my  mind  there  is  only  one  answer 
possible  to  these  questions.  The  moor  having  on  14th  September 
been  shot  over  by  the  defender  and  three  other  guns,  accompanied 
by  the  party  described,  with  the  result  of  getting  a  bag  of  6J 
brace,  the  shooting  either  terminated  on  that  date  because  it  was 
clearly  seen  that  there  were  no  more  birds  to  shoot,  or,  if  there 
were  any  subsequent  shooting,  the  bags  secured  did  not  help  the 
defender's  case.  Now,  this  occurred  after  the  moor  had  been 
undisturbed  for  about  a  month,  when  presumably  there  was 
grouse  shooting  going  on  in  the  neighbourhood.  In  these  circum- 
stances I  am  unable  to  resist  the  conclusion  that  the  moor  was 
not  well  stocked,  and  that  there  never  was  any  probability — even 
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the  remotest — of  a  bag  of  60  brace  being  got.     Except  as  depend-  'Pubuhhibx. 
ing  on  the  main  question  raised,  the  defender  did  not,  either  on   ^*yiJJgS;  **• " 
record  or  in  argument,  contend  that  the  two  sums  of  £2  respec-     Dec'eTiBoi. 
tivelj  sued  for  were  not  due.     Decree  has  therefore  been  given  for  gheriffoipHoo*. 
them.  T.  H.  0. 

For  pursuers— Mr.  W.  Campbell,  advocate;  Messrs.  J.  &  W. 

BucHAN,  Peebles. 
For  defender— Mr.  GooK,  advocate ;  Messrs.  Blackwood  &  Smith, 

Peebles. 


SHERIFF  COURT   OF   FIFESHIRE.  No.  31. 

In  Henry  Butters'  Sequestration.  fifmhim. 

Bankruptcy  —  Sequestration — Competition  for  trusteeship —  8«qa«tration. 
Joint  oath. — A  bankrupt  had  accepted,  in  favour  of  two 
individuals  not  in  partnership,  a  bill  of  exchange  payable 
to  them  or  their  order.  In  the  acceptor's  sequestration 
both  of  the  drawers  deponed  in  one  oath,  and  claimed 
that  the  debt  was  due  to  them  jointly  and  had  not  been 
paid  or  compensated.  Held  that  this  was  not  a  competent 
form  of  oath,  and  vote  rejected. 

The  estates  of  Henry  Butters,  draper,  St.  Andrews, 
were  sequestrated  by  the  Sheriff  of  Fife  and  Kinross,  at 
Cupar,  on  4th  March,  1892.  At  the  meeting  for  the 
election  of  trustee,  a  competition  took  place  between  Mr. 
Walter  Qalbraith,  C.A-,  Glasgow,  and  Mr.  James  Taylor, 
C.A.  there.  Inter  alia,  objections  were  stated  by  the 
competitor  Qalbraith  to  the  oath  and  claim  for  Edmond 
Swan  Turner,  grocer,  St.  Andrews,  and  Peter  Fleming, 
solicitor  there,  for  £600.  The  debt  was  constituted  by  a 
bill  of  exchange  drawn  by  the  two  claimants,  who  were  not 
in  partnership,  upon  and  accepted  by  the  bankrupt,  and  was 
in  these  terms: — 

St.  Andrews,  3rd  February,  1892. — One  month  after  date  pay 
to  us  or  our  order  at  the  Bank  of  Scotland  office,  St.  Andrews,  the 
sum  of  five  hundred  pounds  sterling,  value  received. 
To  Mr.  H.  Butters,  Pbtbr  Fleming. 

draper,  St.  Andrews.  Henry  Butters. 

E.  Turner. 
The  oath,  which  was  a  joint  one,  set  forth  that  the  drawers 
appeared  before  a  J.P.  and  deponed  that  the  bankrupt 
''was  at  the  date  of  the  sequestration  of  his  estates  and 
"  still  is  justly  indebted  and  resting  owing  to  the  deponents 
"jointly  the  sum  of  £600 ;  .  .  .  .  depones  that  no  part 
"  of  said  sum  has  been  paid  or  compensated  to  the  depon- 
"  ents  or  either  of  them,  and  that  they  hold  no  security  for 
"  the  same."  To  this  claim  and  the  vote  in  favour  of  Mr. 
Taylor  it  was  objected  by  the  competitor  Qalbraith — "  (4) 
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FiFMHiRB.  "  The  claimants  claim  that  the  debt  is  due  to  them  jointly, 
seq^SitStion.  "and  they  are  not  entitled  to  make  an  affidavit  in  the 
"  manner  deponed  to/'  After  hearing  parties'  procurators, 
the  SherifT-Substitute  (Henderson)  sustained  the  objection 
and  disallowed  the  vote.  His  interlocutor  and  note  were 
in  the  following  term3 : — 
iiarchM.1888.  CuPAR,  2Sth  March,  1892.— The  Sheriff-Substitute  having 
HawDirtJoir.  heard  the  agents  for  the  competitors  for  the  office  of  trustee, 
sustains  the  objection  No.  2  (4)  for  Walter  Galbraith,  whom 
failing  William  Brodie  Galbraith,  to  the  claim  for  £500  by 
Edmund  Swan  Turner,  grocer,  St.  Andrews,  and  Peter  Fleming, 
solicitor,  St.  Andrews;  finds  it  unnecessary  to  dispose  of  the 
other  objections;  finds  that  the  said  Walter  Galbraith,  whom 
failing  William  Brodie  Galbraith,  has  a  majority  of  valid  votes ; 
therefore  declares  the  said  Walter  Galbraith,  chartered  accountant, 
Glasgow,  to  have  been  duly  elected  trustee  on  the  sequestrated 
estate  of  Henry  Butters,  draper,  St.  Andrews,  in  terms  of  the 
statutes.  A.  Edward  Henderson. 

M^ote, — The  affidavit  No.  26  of  process  seems  to  me  to  be 
worthless.  It  bears  to  be  made  by  the  two  deponents  at  the 
same  time  for  a  claim  of  £500,  due  to  them  jointly,  and  the 
voucher  produced  is  a  bill  for  that  amount,  drawn  on  and  accepted 
by  the  bankrupt,  by  the  two  claiming  creditors  without  any 
qualification  such  as  "jointly  and  severally,"  <fec.  The  affidavit 
contains  aU  the  statutory  statements  that  no  part  of  the  sum  has 
been  paid  to  either  of  the  deponents,  &c.  Now,  it  seems  to  me 
that  this  is  an  impossible  form  of  affidavit.  The  deponents 
severally  can  know  nothing  of  what  each  is  alone  cognisant  of, 
and  accordingly  neither  can  depone  to  what  the  knowledge  of  the 
other  is  or  what  his  actings  have  been.  A  simple  test  of  this  is, 
supposing  one  or  other  were  subsequently  discovered  to  hold 
security,  could  the  other  be  prosecuted  for  perjury  ?  I  think  not. 
That  consideration  alone  would  make  the  affidavit  useless.  The 
proper  procedure,  as  pointed  out  by  the  authorities  quoted,  would 
have  been  for  each  creditor  to  have  sworn  a  separate  oath  for 
£250 — a  half  of  the  sum  deponed  to  as  jointly  due  to  them. 

A.  K  H. 

For  Mr.  Galbraith— Mr.  John  S.  Galbratth,  Glasgow. 
For  Mr.  Taylor— Mr.  R.  Osbornb  Pagan,  W.S.,  Cupar. 


No.  32.  SHERIFF   COURT   OF    LANARKSHIRE- 

lakarmhim.     The  St.  George  Co-Operative  Society,  Purmers; 
oSf««Te'^,drty  Charles  Stewart,  Defmder, 

V  Stewart.  ^        ,.      ,  ,    /«  t> 

—  Landlord  and  Tenant — Damage  from  raU — Rent — Abandon- 

ment of  lease. — Circumstances  in  which  compensation 
was  given  for  damage  done  by  rats  to  grocer's  stocky  the 
landlord  having  failed  to  put  down  the  rats  after  due 
notice  had  been  given,  but  damages  on  account  of  lots 
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of  and  injuxy  to  trade,  depreciation  or  loss  in  value  of  i^amaekuiu. 
fittinga,  and  general  trouble  and  annoyance  caused,  st.o«omo». 
refused.  ^"Tsilwirt?**' 

Circumstances  in  which  tenants  held  liable  for  six  months* 
rent,  although  they  were  held  entitled  to  abandon  lease 
of  shop. 

The  interlocutor  of  the  Sheriff-Substitute  (Spens)  in 
this  case  was  as  follows : — 

Glasgow,  lOtJi  If^ovemher,  1892. — Having  heard  parties'  pro-  Ver-Jj^M^- 
curators  on  the  evidence  and  made  avizandum,  finds  that  the  B>>«rtff8PMi. 
pursuers  on  or  about  Ist  August,  1891,  took  from  the  defender 
the  premises  at  103  Main  Street  for  the  purpose  of  opening  a 
branch  shop  of  their  business  as  grocers  and  provision  merchants, 
at  an  annual  rent  of  £45  from  Whitsunday,  1892,  till  Whitsun- 
day, 1893,  the  pursuers  to  pay  £25  from  August,  1891,  to 
Whitsunday,  1892,  and  undertaking  themselves  to  fit  up  said 
shop,  which  they  did  at  considerable  expense;  finds  that  after 
the  pursuers  had  been  in  the  premises  for  some  weeks  rats  made 
their  appearance;  finds  that  communication  was  made  to  the 
landlord,  and  various  steps  were  taken  on  the  part  of  the  land- 
lord to  put  an  end  to  the  rats  infesting  the  place,  but  without  more 
than  partial  success;  finds  that  on  26th  April  pursuers'  agents 
wrote  the  letter  15/9  of  process,  in  which  the  following  passage 
occurs : — "  We  have  therefore  to  intimate  that,  unless  steps  are 
"taken  forthwith  to  have  the  shop  cleared  of  rats  and  made 
"  suitable  for  the  carrying  on  of  our  clients'  business,  they  will  be 
"compelled  to  leave  the  shop  altogether  and  remove  to  other 
"  premises  " ;  finds,  however,  that  pursuers  retained  the  key  of  the 
premises  up  to  the  date  of  the  first  diet  of  proof,  viz.,  4th 
October ;  finds,  under  reference  to  note,  that  the  premises,  owing 
to  their  being  infested  with  rats,  had  become  unsuitable  for  the 
carrying  on  of  pursuers'  business,  and  that  they  were  entitled  to 
leave ;  finds  fiu-ther  that,  after  the  landlord's  attention  had  been 
called  to  the  depredations  by  rats,  and  he  had  failed  to 
put  a  stop  thereto  in  spite  of  repeated  complaints,  pursuers  are 
entitled  to  such  damage  as  is  instructed  by  the  proof  to  have 
been  thereby  caused  to  the  stock  after  the  landlord's  failure  to 
extirpate  the  said  rats,  and  estimates  said  damage  at  £22  10s. ; 
finds,  however,  that  since  pursuers  occupied  the  premises  for  their 
own  convenience  in  the  knowledge  of  the  actual  state  of  matters 
as  regards  rats,  they  must  be  held  liable  for  the  rent  up  to 
Martinmas,  1892  ;  finds  that  the  pursuers  have  consigned  in  bank, 
in  the  joint  names  of  their  agents  and  the  defender's  agents,  the 
sum  of  £53  6s.  8d.,  being  £8  6s.  8d.  of  balance  of  rent  due  as  at 
Whitsunday,  1892,  and  £45  being  rent  for  the  year  from  Whit- 
sunday, 1892,  to  Whitsunday,  1893  ;  finds  pursuers  liable  for  the 
said  sum  of  £8  6s.  8d. ;  quoad  vltra  finds  them  entitled  to  uplift 
the  balance  of  £45 ;  finds  no  expenses  due,  kc, 

Walteb  C.  Spbns. 
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iiAMAUBBimi.         Note, — It  is  no  doubt  a  misfortune  for  both  landlord  and 

OMnSivJ^odofcy  ^®^*^^  ^^^  "''^  should  iufest  a  shop.      If  a  tenant  takes  the 

p  Stewart,     premises  knowing  that  they  are  so  infested,   I  think  he  is  not 

Nov.jo^iaw.    entitled  to  object,  at  all  events  where  the  landlord  co-operates  in 

Sheriff sraHB.    attempting  to  put  the  nuisance  down.     But  in  the  case  where 

they  are  taken  by  a  tenant  in  ignorance  of  the  fact  that  the 

premises  so  taken  are  infested  with  rats,  then  I  take  it  the  tenant 

is  entitled  to  call  upon  the  landlord  to  put  them  down ;  and  if, 

after  due  intimation  and  warning,  the  landlord  should  fail  to  do 

so,  then  I   think   the   tenant  is  entitled  to  recover  the  actual 

damage  to  stock,  subject  to  the  landlord's  failure  to  extirpate. 

Further,  I  am  of  opinion  that  where  a  shop  is  let  as  a  provision 

shop  by  a  landlord,  and  its  being  infested  with  rats  makes  the 

carrying  on  of  such  a  business  properly  practically  impossible, 

then  I  consider  that  the  tenant  is  entitled  to  throw  up  the  lease. 

Now,  I  am  satisfied  in  this  case  (1)  that  the  premises  were  taken 
without  reference  to  rats,  and  the  pursuers  were  ignorant  that 
they  were  infested;  (2)  that  in  the  autumn  of  1891  the  rats  began 
to  be  bad,  and  complaints  were  made  to  the  landlord.  Mr.  Stewart 
admits  that  complaints  came  about  December,  1891,  or  beginning 
of  January,  1892.  I  believe  that  the  landlord  did  what  he  could 
to  put  them  down  but  failed,  and  the  amount  of  damage  done  by 
rats  to  stock  may,  I  think,  after  such  failure  be  fairly  estimated 
at  a  half-year's  rent,  viz.,  £22  10s. ;  (3)  that  pursuers  were  not 
entitled  to  make  a  convenience  of  the  premises  when  they  had 
made  up  their  minds  to  leave.  It  appears  from  the  minute  of 
meeting  of  18th  February  that  the  pursuers  had  made  up  their 
minds  to  leave,  on  the  ground,  which  I  admit  I  think  is  good, 
that  it  was  impossible  for  them  to  conduct  their  business  in  a  satis- 
factory manner  owing  to  the  rats  ;  but  they  had  made  a  business 
connection  in  the  neighbourhood,  and  the  real  fact  is  they  did  not 
want  to  give  up  the  premises  until  they  got  other  premises  in  the 
same  locality.  This  they  were  unable  to  do  until  July,  and  they 
kept  the  key  till  4th  October.  Therefore  it  seems  to  me  that  it 
is  only  fair  they  should  pay  a  half-year's  rent,  being  £22  lOs., 
and  that  again  may  be  put  against  the  estimated  damage  to  stock, 
being  £22  10s. 

I  am  not  prepared,  with  regard  to  a  mutual  misfortune  of  tbia 
kind  as  between  landlord  and  tenant,  to  allow  any  other  claims  in 
the  way  of  damage  than  actual  loss  to  stock;  therefore  I  disaUow 
depreciation  or  loss  in  value  of  painting,  fittings,  ifec.,  sum  claimed 
for  injury  to  trade,  trouble  in  removing,  and  general  injury  and 
trouble  caused  by  the  rats,  and  claim  for  injury  to  business.  Some 
of  these  are  wholly  consequential  damage,  and  all  of  them,  in  my 
opinion,  not  fairly  chargeable  against  a  landlord  in  the  circum- 
stances. 

The  letter  of  Mr.  Keyden,  written  on  26th  April,  when 
apparently  the  pursuers  were  just  on  the  eve  of  entering  into 
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another  lease,  it  is  open  to  argument  reflects  somewhat  on  the  laiaushiu. 
bona  fides  of  the  pursuers.     In  the  whole  circumstances  I  am  ii<>*i  OTOr^iTeS)deiy 

prepared  to  award  expenses  to  either  side.                      W.  C.  S.  •Stewart 

For  puraaers— Mr.  Robert  Gbiebson  (Messrs.  Kjetdens,  Strang,  Not.^i892. 

&  GmvAN),  Glasgow.  Sheriff  Spmb. 
For   defender— Mr.    Guthrie    Smith    (Messrs.     Muirhead    k 
Guthrie  Smith),  Glasgow. 


SHERIFF  COURT   OF   RENFREW  &   BUTE.  No.  33. 

Archibald  Craig  and  Others,  Pv/rav^rs ;  James  Barclay,  ^'SSVl  ^" 

Defender,  owigTStfdaj. 

Contract — Building — Effect  of  custom  or  usage  of  trade. — A 
custom  or  usage  of  trade  cannot  alter  the  specific  terms 
of  a  contract.  By  contract  a  builder  undertook  to 
erect  a  building,  it  being  one  of  the  conditions  that 
'Hhe  stones  were  to  be  laid  on  the  natural  bed  where 
"  practicable."  The  stones  not  having  been  so  laid,  but 
placed  "on  cant,"  held  that  the  words  "where  practi- 
"  cable  "  did  not  leave  it  in  the  builder's  option  to  lay  the  • 
stones  on  their  natural  beds  wherever  he  thought  proper, 
but  that  he  was  boimd  to  lay  the  stones  as  provided  in 
the  contract  so  far  as  the  formation  or  construction  of 
the  building  rendered  it  practicable. 

The  defender  in  this  case  by  contract  undertook  to  do 
the  mason  work  for  the  pursuers  in  connection  with  certain 
alterations  which  were  being  made  at  the  Lawn  Street 
Mission  Hall,  Paisley.  It  was  one  of  the  conditions  of 
the  contract  that  the  whole  stones  should  be  free  from 
discoloured  parts  and  laid  on  the  natural  bed  where  practi- 
cable, and  that  the  walls  should  be  built  with  through 
bondstones  not  more  than  6  feet  apart.  In  disregard  of  this 
condition,  the  defender  built  the  front  and  back  walls  of 
the  hall,  to  the  extent  of  one-third  or  so,  by  placing  the 
stones  in  both  walls  "  on  c€tnt "  instead  of  in  their  natural 
bed,  although  it  was  practicable  to  have  placed  them  as 
provided  in  the  contract.  An  action  having  been  raised 
against  the  builder  by  the  trustees  of  the  hall  to  have  him 
ordained  to  take  down  the  building  and  rebuild  as  provided 
in  the  contract,  he  pleaded  in  defence  that  the  words  "  where 
"  practicable "  gave  him  liberty  to  put  into  the  walls  "  on 
"cant"  any  stones  which  came  from  the  quarry  in  that 
condition.  It  was  held  that  such  a  construction  would 
reduce  the  particular  clause  in  the  contract  regarding  the 
laying  of  the  stones  to  insignificance,  and  that  it  could  not 
be  given  eflFect  to.  It  was  held  further  that  the  defender 
had  failed  to  prove  that  there  was  in  the  building  trade  a 
custom  or  usage  by  which  he  had  the  absolute  discretion  as 
to  how  stones  were  to  be  laid,  and  that  he  might  lay  them 
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BavvuwAvo  on  the  natural  bed  or  ''on  cant"  jnst  as  he  pleased,  and 
cnig^BtciMj.  *hft^  5*^  ^^7  c*se  such  a  custom  could  not  affect  the  terms  of 
a  specific  contract    The  interlocutors  of  the  Sheriffs  (Cowan 
and  Cheyne)  were  as  follows : — 
Dec»am.  Paisley,  20th  December,  1892.— Having  heard  parties'  procu- 

sheriff  cowAiL  raters  and  considered  the  closed  record,  proof  adduced,  productions 
and  whole  process,  and  having  also  in  their  presence  viewed  the 
buildings  in  question  on  more  than  one  occasion,  finds  in  fistct  that 
the  defender  contracted  with  the  pursuers  to  do  the  digging,  mason, 
and  brick  work  of  the  proposed  alterations  and  additions  at  the 
Lawn  Street  Mission  Hall  in  terms  of  the  specification  No.  5  of 
process  and  relative  acceptance ;  finds  that  by  the  condition  placed 
first  in  the  **  note  "  at  the  end  of  said  specification  the  defender 
was  taken  bound  to  have  ''  the  facing  of  the  front  wall  equal  to 
"  the  front  wall  of  the  Original  Secession  Church,  Paisley,  the  whole 
"  stones  to  be  free  from  soft,  discolouring,  or  wasting  parts  and  laid 
"on  the  natural  bed  where  practicable,  the  wall  to  be  built  in 
"  regular  or  level  courses  with  through  bond-stones  in  each  course 
"  not  more  than  6  feet  apart " ;  finds,  under  reference  to  the 
accompanying  note,  that  the  defender  has  built  the  front  and  back 
walls  so  far  as  they  have  yet  gone  in  disregard  of  the  above  con- 
dition— ^the  stones  in  both  walls  to  the  extent  of  from  one-third  to 
one-half  being  laid  not  on  the  natural  bed  of  the  stone  but  "  on 
"  edge "  or  "  on  cant,"  and  there  being  no  through  bond-stones, 
with  the  exception  of  rybats,  scuntions,  and  sills,  in  either  wall ; 
finds  further  that  the  facing  of  the  front  wall  is  neither  as  regards 
material,  workmanship,  nor  symmetrical  appearance  equal  to  the 
facing  of  the  front  wall  of  the  0.  S.  Church,  Paisley ;  finds  in  law 
that  the  defender  is  bound  by  the  terms  of  his  contract  to  conform 
thereto,  and  that  having  disregarded  the  same,  the  pursuers  are 
entitled  to  the  remedy  sought;  therefore  ordains  the  defender 
forthwith  to  take  down  and  proceed  to  rebuild,  in  terms  of  the 
specification  No.  5  of  process,  the  front  and  back  walls  of  and 
alterations  and  additions  so  far  as  the  same  fall  within  the  con- 
tract, all  at  the  sight  and  to  the  satisfaction  of  Mr.  Thomas 
Graham  Abercrombie,  architect  of  the  building,  and  under  certi- 
fication as  accords;  meantime  reserves  the  question  of  expenses, 
and  decerns.  Hugh  Cowan. 

Note, — In  considering  this  somewhat  voluminous  case,  we 
start  with  a  very  clear  and  distinct  clause  specifying  the  nature  of 
the  work.  In  the  clause  at  the  end  of  the  specification,  it  is  veiy 
distinctly  laid  down  that  the  stones  are  to  be  laid  on  the  natural 
bed  of  the  stone  where  practicable.  A  great  deal  of  proof  has 
been  led  under  the  interlocutor  of  the  acting  Sherifif-Substitute, 
presumably  in  elucidation  of  the  expression  "  where  practicable." 
The  general  import  of  the  evidence  shows,  what  I  think  it  scarcely 
needed  that  proof  to  show,  that  it  is  only  such  stones  as  mullions, 
^^       upstarts,  those  about  chimney  vents  where  the  walls  are  thin,  and 
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those  of  a  similar  character  that  cannot  be  laid  on  the  natural  bed.   ■"2*5  *"* 

Burs. 

All  others  are  capable  of  being  so  laid,  the  advantage  being  that  ^^^  Tiirtiay. 
the  stone  rests  more  solidly  in  the  wall,  and  the  siirface  exposed    Dec'soTiaw. 
to  the  weather  is  not  so  apt  to  laminate,  scale  off,  or  waste.     The  sb«riffoowAir. 
advantage  to  a  builder  of  building  in  stones  "  on  cant "  or  "  edge  " 
is,  as  stated  by  the  defender  himself,  that  "  it  leaves  as  a  rule  a 
"greater  space  behind  in  the  wall  to  be  filled  up  with  shivers"  ; 
and  because  a  larger  price  being  charged  for  the  stones  when  to  be 
laid  on  the  natural  bed,  those  to  be  laid  on  cant  cost  him  less 
It  is,  however,  quite  apparent  that  stones  thus  built  in  on  cant  are 
objectionable  because  of  the  vacant  space  left  behind  them  in  the 
wall  and  the  greater  surface  which  is  exposed  to  the  air.     The 
defender's  witnesses  endeavoiu^  to  attach  to  the  words  "  where 
"practicable"  the  meaning  where  practicable  having  regard  to 
cost.     The  Sheriff-Substitute  has  no  hesitation  in  rejecting  this 
meaning. 

The  alleged  custom  of  trade  giving  to  a  builder  under  such  a 
clause  a  latitude  in  respect  of  stones  built  in  on  cant  was  sought 
to  be  established  by  the  testimony  of  five  builders — two  from 
Glasgow,  three  from  Paisley — the  defender,  and  one  measurer. 
The  Sheriff-Substitute  considers  that,  while  they  have  succeeded  in 
showing  that  a  good  many  builders  have  succeeded  in  violating 
their  contracts,  the  evidence  of  builders  is  not  alone  sufficient  to 
establish  a  rule  of  trade  as  against  their  employers.  He  was 
much  surprised  at  the  evidence  of  Mr.  Dansken,  the  measurer, 
who  alone,  outside  of  the  building  fraternity,  supported  the  con- 
tention of  the  defender.  On  the  other  hand,  there  is  the  testimony 
not  only  of  architects  and  one  measurer,  but  also  of  three  builders. 
The  Sheriff-Substitute  refers  particularly  to  the  evidence  of 
Thomas  Wilson — "I  know  of  no  such  custom."  The  Sheriff- 
Substitute  regards  this  alleged  custom  as  not  being  proved. 

Of  the  fact  that  to  the  extent  of  from  one-third  to  one-half  of  their 
surfoce  both  walls  are  built  in  this  objectionable  manner  there  can  be 
no  doubt.  In  this  almost  all  the  witnesses  agree.  The  defender 
admits  it  in  his  evidence.  That  this  front  wall  is  not  equal  to 
that  of  the  0.  S.  Church,  Paisley,  need  not  surprise  'one,  when  the 
defender,  in  his  very  frank  evidence,  admits  that  he  had  simply 
ignored  the  stipulation  to  that  effect.  Now,  the  frontage  of  the 
Church  referred  to,  recently  erected  in  Paisley,  is  beautifully 
symmetrical.  Several  of  the  witnesses  speak  to  the  inferiority 
of  defender's  front  wall  both  as  regards  stones  and  workmanship, 
and  the  defender  confessed  to  it  being  inferior.  As  regards  sym- 
metrical beauty  a  layman  may  judge;  and  there  can  be  little 
doubt  that  the  defender's  is,  in  that  respect,  an  inferior  frontage. 
There  are  some  eighteen  to  twenty  large  stones — risers  they  are 
called — from  12  to  14  inches  high,  dotted  over  the  wall,  catching 
the  eye  and  blemishing  its  appearance;  whereas  in  the  0.  S. 
Church  frontage  the  highest  stone  rises  only  10  inches,  and  the 
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Biwra^  AjiD  whole  gable  has  a  pleasing  and  beautifully  regular  aspect.     Now, 
,,  ,  -TT-   ,      that  the  defender's  wall  could  have  been  built  in  a  similar  manner 

Onlg  V  BarcUy. 

DecwTisoi  ^®  shown  by  the  plan  No.  17  of  process;  and  the  question  put 
8h«riffa>w4L».  o^®r  and  over  again  to  witnesses  for  the  defence,  whether,  starting 
from  an  8-inch  course,  it  was  necessary  to  have  risers  of  12  to  14 
inches,  was  not  calculated  to  throw  much  light  on  the  case,  when 
it  is  the  fact,  as  almost  admitted  by  the  defender,  that  there  are 
in  his  wall  a  considerable  nimiber  of  stones  from  4  to  6  inches  in 
height.  It  was  argued  that  the  clause  on  page  7  is  in  itself 
inconsistent.  Its  true  meaning  appears,  however,  when  the  way 
in  which  a  wall  is  built  is  considered.  The  explanation  given  by 
various  witnesses  commends  itself  to  the  Sheriff-Substitute  as 
eminently  reasonable.  The  clause,  "the  walls  to  be  built  in 
"  regular  or  level  courses,"  must  be  read  in  connection  with  the 
words  which  immediately  follow,  "  with  through  bond-stones,"  <fec; 
The  inner  face  of  the  walls  must  be  brought  up  simultaneously 
with  the  outer  face  so  that  the  through  bond-stones  may  be  put 
in.  With  the  exception  of  certain  principal  stones,  however,  the 
defender  has  neither  in  front  nor  back  wall  put  in  any  "  through- 
"  bonds."  The  objection  on  this  head  applies,  as  explained  by 
Mr.  Abercrombie,  to  the  masonry  in  front,  below  the  window  sills, 
and  to  the  back  wall.  The  provision  is  distinct  and  dear.  With- 
out such  stones  the  two  faces  of  the  wall  are  not,  and  cannot  be, 
kept  together,  and  there  is  danger  when  the  roof  is  imposed  on 
the  structure  of  the  two  faces  of  the  walls  parting,  such  danger 
being  all  the  greater  when,  as  in  defender's  wall,  the  wall  is,  on 
its  inner  face,  of  brick.  On  these  grounds  the  Sheriff-Substitute 
considers  that  the  defender  has  not  fulfilled  his  contract  with  the 
pursuers.  His  excuse  apparently  is  that  he  considered  the  work 
to  be  cheap  or  third-class  work.  There  is  nothing  in  the  schedule 
to  indicate  this. 

Much  was  sought  to  be  made  of  an  alleged  option  to  the 
builder  to  make  an  addition  to  a  gable  with  either  brick  or  rubble. 
The  Sheriff-Substitute  considers  no  such  option  was  given  to  the 
builder,  but  it  was  in  the  hands  of  the  architect 

A  great  deal  of  nonsense  was  talked  by  some  of  the  witnesses 
about  the  provision  for  mortar.  There  can  be  little  doubt  that 
one  ton  of  lime  shells  to  three  carts  of  sand  will,  as  admitted  by 
the  great  majority  of  witnesses,  give  a  good  strong  mortar, 
thoroughly  serviceable  and  strong.  It  is  a  well-known  fact  that 
lime  shells,  when  slaked  with  a  view  to  making  mortar,  increase 
fully  one  half  in  volume  and  weight — a  fact  which  some  of  the 
witnesses  seem  to  have  forgotten. 

It  remains  only  to  consider  whether  the  pursuers  have  in  any 
way  barred  themselves  from  the  remedy  sought  either  by  delay  or 
agreement.  The  Sheriff-Substitute  does  not  think  that  the  delay 
in  this  case  has  been  such  as  to  preclude  the  pursuers.  Much  of 
the  work  objected  to  was  done  in  the  absence  from  town  of  their 


Digitized  by  LjOOQIC 


mi]  SHERIFF  OOURT  REPORTS.  93 


An 
ion. 


arohitect^  and  objection  was  taken  as  soon  after  his  return  as  Mmwga^ 
enabled  him  to  be  quite  satisfied  of  the  existence  of  the  faults.  onUg  ^iiffciay. 
His  letter  No.  12  of  process  must,  the  Sheriff-Substitute  thinks,     DecwTisw. 
be  read  as  a  whole ;  and  as  the  defender  refused  to  do  what  was  sherifloowxii. 
asked  in  the  first  part  of  the  letter,  he  cannot  claim  to  take  ad- 
vantage of  the  second  part  of  what  was  truly  an  effort  at  amicable 
compromise.  H.  C. 


Paisley,  I3th  January,  1893.— The  Sheriff  having  advised  the  J«.j^iw. 
process,  recalls  the  interlocutor  of  the  Sheriff-Substitute  of  20th  sherMrcBwui. 
December  last;  finds  in  fact  (1)  that  in  June,  1892,  the  defender 
contracted  with  the  pursuers  to  do  for  them  the  digger,  mason, 
and  brick  work  of  certain  proposed  alterations  and  additions  at 
the  Lawn  Street  Mission  Hall,  Paisley,  in  terms  of  specification  No. 
5  of  process;  (2)  that  it  was,  inter  alia,  provided  by  the  said 
specification  that  the  whole  stones  should  be  free  from  soft,  dis- 
colouring, or  wasting  parts,  and  laid  on  the  natural  bed  where 
practicable,  and  that  the  walls  should  be  built  in  regular  or  level 
courses  with  through  bond-stones  in  each  course  not  more  than  6 
feet  apart;  (3)  that  the  defender  has  built  the  front  and  back 
walls,  80  far  as  they  were  built  at  the  date  when  this  action  was 
raised  (since  which  date  nothing  has  been  done  to  them),  in  dis- 
regard of  the  above-quoted  provisions,  the  stones  in  both  walls,  to 
the  extent  of  one-third  to  one-half  of  their  surface,  being  laid 
'*on  cant,''  though  it  was  practicable  to  have  laid  them  on  the 
natural  bed,  and  there  being  no  through  bond-stones  in  either  wall, 
with  the  exception  of  rybats ;  and  having  regard  to  these  findings, 
ordains  the  defender  forthwith  to  take  down  and  proceed  to 
re-erect,  in  conformity  with  the  specification  No.  5  of  process,  the 
front  and  back  walls  of  the  building  to  which  the  said  specification 
applies  so  far  as  the  same  fall  within  the  contract,  all  at  the  sight 
and  to  the  satisfaction  of  Mr.  Thomas  Graham  Abercrombie,  archi- 
tect, Paisley,  with  certification  to  the  defender  that  if  he  fails  to 
obtemper  the  foregoing  order,  warrant  to  take  down  and  re-erect 
will  be  granted  as  craved  in  the  petition,  and  decerns  ad  interim, 
reserving  meantime  all  questions  of  expenses ;  further  remits  the 
case  to  the  Sheriff-Substitute  for  such  further  procedure  as  may 
be  necessary.  John  Chbynb. 

Note. — Though  it  was  candidly  admitted  by  the  defender  in 
the  witness-box  that  he  had  ignored  the  stipulation  requiring  the 
facings  of  the  front  wall  to  be  equal  to  the  front  wall  of  the  0.  S. 
Church,  I  cannot,  in  the  absence  of  any  averment  on  the  subject 
on  the  record,  make  that  a  ground  of  judgment,  and  accordingly 
I  have  felt  it  necessary  to  alter  so  far  the  Sheriff-Substitute's  inter- 
locutor. On  all  other  points,  however,  I  am  in  agreement  with 
the  Sheriff-Substitute,  and  that  being  so,  I  may  be  pardoned  if  I 
make  only  a  few  remarks  in  supplement  of  what  he  has  said. 
That,  to  the  extent  of  from  one-third  to  one-half  of  their 
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»»™jw  A»D  surface,  both  the  front  and  back  walls,  as  erected  by  the  defender, 
Cnug  Ureter  *^®  ^^^^*'  ^^  stones  placed  "  on  cant,"  there  can  on  the  proof  be 
Jan.  isTisM.  ^^  doubt  whatever,  and  the  only  question,  so  far  as  this  branch  of 
BheriffOBaniB.  ^^^  <^^^^  ^  concerned,  is  whether  that  is  or  is  not  a  breach  of  the 
contract.  Now,  upon  the  record  and  in  his  evidence  the  defender 
appears  to  defend  what  he  has  done  upon  the  ground  that,  though 
the  contract  says  that  the  whole  stones  are  to  be  laid  on  the 
natural  bed  where  practicable,  he  had  notwithstanding,  in  virtue 
of  an  alleged  custom  or  usage  of  the  building  trade,  an  absolute 
discretion  as  to  how  stones  were  to  be  laid,  and  might  lay  them 
on  the  natural  bed  or  on  cant  just  as  he  pleased,  and  entirely 
uncontrolled  by  the  architect.  A  more  extravagant  proposition 
than  this  it  would  be  difficult  to  imagine,  and  I  am  not  surprised 
that  at  the  discussion  before  me  the  defender's  counsel  did  not 
venture  to  maintain  it,  and  strove  to  justify  his  client's  action 
entirely  upon  a  construction  of  the  clause  in  the  contract,  suggest- 
ing that  the  introduction  of  the  words  "  where  practicable  "  gave 
his  client  liberty  to  put  into  the  walls  on  cant  any  stones  which 
came  from  the  quarry  cut  on  cant.  It  may  be  questioned  whether 
this  construction,  if  adopted,  would  help  the  defender  much,  in 
view  of  what  the  witness  Mr.  M'Ghee  says  at  the  banning  of  his 
cross-examination,  and  in  the  absence  of  any  proof  that  all  stones 
which  have  been  laid  on  cant  arrived  out  on  cant  from  the  quarry; 
but  be  that  as  it  may,  I  am  of  opinion  that  the  construction 
suggested  by  the  defender's  counsel — which,  it  may  be  remarked, 
virtually  reduces  the  clause  to  insignificance — is  an  extremely  fsi- 
fetched  one,  and  much  less  natural  than  the  one  which  the 
pursuers'  witnesses — in  company,  it  may  be  added,  with  Mr. 
Scott,  one  of  the  defender's  witnesses — present,  and  which 
commends  itself  to  my  mind  as  the  true  one,  viz.,  that  the  effect 
of  the  words  "  where  practicable  "  is  simply  to  permit  mullions — 
long  stones  intended  for  pillars  and  stones  about  chimney  vents, 
which  must  necessarily  be  there — to  be  laid  on  cant.  So  far,  however, 
as  the  main  portion  of  a  wall  is  concerned,  there  is  nothing,  from  a 
builder's  point  of  view,  which  renders  it  impracticable  to  lay  every 
single  stone  on  its  natural  bed;  and  if  a  builder,  acting  under 
such  a  clause  as  we  have  here,  chooses,  for  the  sake  of  saving 
himself  the  trouble  of  selection  and  possibly  making  a  little  more 
out  of  the  job,  to  lay  a  large  number  of  stones  otherwise  than  on 
the  natural  bed,  he  does  so  at  the  risk  of  having  to  undo  his  woric. 
on  its  being  challenged  by  the  architect  It  was  urged  that  it 
was  impossible  for  the  defender,  using,  as  he  did,  risers  of  from  12 
to  14  inches  high,  to  get  from  ordinaiy  Auchenlea  rubble  a 
sufficient  number  of  stones  cut  so  as  to  admit  of  their  being  laid 
on  the  natiu^al  bed  ;  but  there  is  nothing,  so  far  as  I  can  see,  in 
the  contract  obliging  him  to  use  risers  of  that  height  (the  reference 
to  the  0.  S.  Church  rath^  suggests  that  smaller  risers  should  have 
b^en  used),  and,  apart  from  that)  it  seems  plain  that  even  with 
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risen  of  from  12  to  14  inches  he  could  have  got  a  sufficient  number 

of  suitable  stones  by  paying  a  little  more  for  theoL  ^^^  ^  Barclay 

As  regards  the  other  objection — the  absence  of  through  bond-  j,^  "^jjm. 
stones — it  is  clear  from  the  proof  (1)  that,  apart  from  rybats,  there  sherurcHBTiii. 
are  no  such  stones  in  the  walls  so  far  as  built ;  (2)  that  there  is 
nothing  to  prevent  such  stones  being  introduced  in  the  part  of  the 
front  wall  below  the  window  sills  and  in  some  at  least  of  the  butts; 
and  (3)  that  their  introduction,  specially  in  view  of  the  fact  that 
the  inside  facing  of  the  walls  has  been,  with  the  pursuers'  con- 
currence, made  of  brick,  will  be  of  advantage  to  the  pursuers,  as 
the  two  parts  of  the  wall  will  be  thereby  more  securely  tied 
together  than  they  are  at  present. 

I  have  only  in  conclusion  to  say  that  I  agree  with  the  Sheriff- 
Substitute  in  thinking  that  there  is  nothing  in  the  plea  of  mora^ 
and  to  express  my  surprise  that  so  much  irrelevant  matter  should 
have  been  allowed  to  get  into  the  proof,  and  my  regret  that  the 
pursuers  did  not  accede  to  the  proposal  made  by  the  defender 
that  the  dispute  should  be  referred  to  arbitration.  It  may  be  the 
case,  as  stated  at  the  discussion,  that  the  proposal  fell  through 
because  the  defender  insisted  on  having  a  builder  as  the  referee, 
while  the  pursuers  wanted  an  architect;  but  surely  they  could 
have  found  in  Glasgow  or  neighbourhood  some  practical  and 
experienced  man  in  whose  impartiality  they  could  both  have  felt 
confident.  J.  C. 


For  porsiien— Mr.  J.  F.  M'Lknnan,  advocate ;  Mr.  J.  M.  Lano 
(Menra.  Hakt,  Abbbobombix,  &  Lano),  Paisley. 

For  defender— Mr.  R.  T.  Younoeb,  advocate;  Mr.  Alfred 
M'Naughton  (Messrs.  M'Naughton  &  Loghhkad),  Paisley. 


SHERIFF  COURT  OF   MIDLOTHIAN. 

Mrs.  Mart  Hannan  or  Gilhooly,  Pwrauer;  Patrick 

Hannan,  Defenfid&r, 

Statute— Married  Women's  Property  (Scotland)  Act,  1881,— 
Held  that  the  expression  in  an  Act  of  Parliament,  "  after 
*'  the  passing  of  the  Act,"  is  to  be  construed  as  includ- 
ing in  the  operation  of  the  Act  the  whole  of  the  day  on 
which  it  received  the  royal  assent. 

This  point  was  raised  in  an  action  under  the  Married 
Women's  Property  Act  of  1881,  where  the  pursuer's  father 
died  on  the  day  the  Act  received  the  royal  assent,  and  was 
disposed  of  by  the  Sheriff  (Blair)  in  the  following  inter- 
locutor : — 

Edinbitboh,  Itt  Ncwember,  1892. — The  Sheriff  having  resumed 
consideration  of  the  cause,  recalls  the  interlocutor  complained  of; 
finds  that  it  is  admitted  that  the  late  Thomas  Hannan,  cattleman, 
Westbank,  the  father  of  pursuer  and  defender,  died  on  the  18th 
July,  1881,  intestate ;  that  the  pursuer  was  married  before,  and 
thi^  h^r  marriage  was  dissolved  by  the  death  of  her  husband 


No.  34. 

MlDLOTHIAM. 

Huniua  v 
Hannan. 


Not.  1, 18BS. 
Sheriff  Blaib. 
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MiDLoraiAs.    after  said  date :   Finds  in  law  that  under  the  provisions  of  the 

Hawum  t>      Married  Women's  Property  (Scotland)  Act,  1881,  the  jus  mariU 

Nov~i8w.     ^^^  right  of  administration  of  the  pursuer's  husband  are  excluded 

sheriffBLAi*.    from  whatever  estate,  heritable  or  moveable,  the  pursuer  may 

have  acquired  right  to  through  the  death  of  her  said  father; 

therefore  repels  the  dilatory  pleas ;  sustains  the  pursuer's  title  to 

sue  the  present  action;  remits  to  the  Sheriflf-Substitute  to  allow  to 

both  parties  a  proof  of  their  respective  averments,  so  far  as  not 

admitted,  and  to  the  pursuer  a  conjunct  probation,  and  to  proceed 

with  the  cause ;  meanwhile  reserves  all  questions  of  expenses,  and 

decerns.  Alex.  Blair. 

HFote, — At  the  discussion  before  the  Sheriff  the  pursuer  amended 
her  record  to  the  effect  of  making  a  specific  averment  that  her 
father  died  on  the  18th  July,  1881,  the  date  on  which  the 
Married  Women's  Property  (Scotland)  Act,  1881,  received  the 
royal  assent.  In  that  Act  it  is  provided,  sub-section  2,  section  3, 
in  regard  to  marriages  which  had  taken  place  before  the  passing  of 
the  Act,  "  In  other  cases  the  provisions  of  this  Act  shall  not  apply 
^*  except  that  the  jus  mariti  and  right  of  administration  shall  be 
"  excluded  to  the  extent  respectively  prescribed  by  the  preceding 
*'  sections  from  all  estate,  moveable  or  heritable,  and  income  thereof 
"  to  which  the  wife  may  acquire  right  after  the  passing  of  the  Act." 
The  defender  maintained  that  the  expression  "  after  the  passing  of 
^*  the  Act "  must  be  construed  as  meaning  after  the  day  on  which 
the  Act  was  passed,  and  therefore  that  any  property  to  which  the 
pursuer  might  have  acquii-ed  right  through  her  father's  death  fell 
under  her  husband's  jus  mariti  Although,  so  far  as  the  Sheriff 
has  been  able  to  ascertain,  the  question  has  not  previously  been 
raised  under  this  Act,  the  effect  of  the  words,  "  after  the  passing  of 
"the  Act,"  was  determined  in  the  case  of  Tondinson  v  Bullock^ 
March  27,  1879,  4  Q.B.D.  230,  in  an  application  for  an  oider  of 
affiliation  under  the  Act  35  &  36  Vict.  c.  65.  That  Act  provides 
(section  3)  that  such  an  order  may  be  made  upon  an  application 
by  any  single  woman  who  may  be  delivered  of  a  bastard  child 
"after  the  passing  of  the  Act."  The  Act,  which  came  into  im- 
mediate operation,  received  the  royal  assent  on  the  10th  August, 
1872.  A  woman  had  a  bastard  child  bom  on  the  10th  August, 
1872.  It  was  held  that  she  was  entitled  to  make  an  application 
under  the  Act.  In  delivering  the  judgment  of  the  Court,  Lush  J. 
said,  "  The  only  point  of  time  which  this  Act  makes  material  is  the 
"  day  on  which  the  royal  assent  was  given.  It  thus  recognises 
"the  well-known  maxim  that  the  law  takes  no  notice  of  the 
"  fractions  of  a  day  ;  and,  except  when  there  are  conflicting  rights 
"  between  subject  and  subject,  for  the  determination  of  which  it 
"  is  necessary  to  ascertain  the  actual  priority,  such  is  the  universal 
"  rule — an  Act  which  comes  into  operation  on  a  given  day  becomes 
"  law  as  soon  as  the  day  commences.  We  do  no  violence  to  its 
"  language  by  holding  that  a  child  bom  at  any  time  during  the 
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"  lOfch  of  August  was  bom  after  the  passing  of  the  Act,  which,  in    midloctiah. 
"contemplation  of  law,  took  place  as  soon  as  the  clock  began  to      hmSm'' 
"strike  twelve  on  the  night  of  the  9th  of  August."     Now,  holding     jfor~i9n. 
that  these  observations  lay  down  a  general  rule,  it  follows,  apply-   gheriiiLAiB. 
ing  them  to  the  Married  Women's  Property  (Scotland)  Act,  1881, 
that  all  property  to  which  a  married  woman  acquired  right  after 
midnight  on  the  17th  July,  1881,  was  property  acquired  "after 
"  the  passing  of  this  Act,"  and  therefore  free  from  the  husband's 
jus  mariti  and  right  of  administration.      The  Sheriff  therefore 
holds  that  the  pursuer  has  a  title  to  raise  the  present  action. 

A.  B. 

For   pursuer — Mr.    Albxandeb    Mitourll,    Mtueelburgh    and 
Tranent. 

For  defender — Mr.  Andrew  Wood,  Haddington. 


Wllkleo  Scott. 


SHERIFF  COURT  OF  FORFARSHIRE.      No.  35. 

David  Wilkie,  Sen.,  Pwrmer;  James  Scott,  Defender,    fo»»amhim. 

ScUe — Horse — Warranty — Latent  (lisease. — A  mare  sold  one 
forenoon  under  a  warranty  as  sound  in  every  way,  on  the 
evening  of  the  same  day  began  to  cough  and  refused  to 
feed,  and  next  morning  was  unfit  through  weakness  to  be 
worked.  A  veterinary  surgeon  who  was  called  in  on  the 
third  day  pronounced  her  to  be  suffering  from  influenza, 
and  though  well  cared  for,  she  ultimately  died  from  that 
disease.  There  was  no  evidence  of  any  symptoms  of 
iUness  before  the  sale ;  but  medical  witnesses  said  that 
the  mare  must  have  had  influenza,  though  in  a  latent 
form,  at  the  time  of  the  sale.  Held  that  the  animal  was 
suffering  from  influenza  when  sold,  and  was  therefore 
unsound. 

Process — Proof — Adjournment — Additional  evidence, — After 
one  party's  proof  was  closed,  an  adjournment  to  another 
day  was  made.  At  the  adjourned  diet  the  opposite 
party  adduced  three  medical  witnesses  who  had  not  been 
present  at,  or  been  cited  to,  the  first  diet.  Objection  to 
their  evidence  being  received  sustained. 

This  was  an  action  in  the  Debts  Recovery  Court  at 
Forfar  at  the  instance  of  David  Wilkie,  sen.,  horsedealer, 
Perth  and  Dollar,  against  James  Scott,  farmer,  Mains  of 
Brigton,  near  Forfar,  in  which  the  sum  of  £41  was  claimed 
as  the  price  of  a  mare  sold  by  the  pursuer  to  the  defender 
on  18th.  January,  1892,  with  a  warranty  of  soundness.  A 
proof  was  taken  in  which  the  defender  led,  and  at  the 
conclusion  of  the  evidence  for  him,  an  adjournment  was 
made  to  another  day.  At  the  adjourned  diet  the  pursuer 
adduced  three  medical  witnesses  who  had  neither  been 
present  nor  cited  to  attend  the  first  day,  and  whose  evidence 
had  reference  only  to  matters  of  opinion.  An  objection  on 
behalf  of  the  defender  was  stated  to  the  examination  of 
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vontmiMM,  these  witnesses,  and  the  objection  was  sustained      The 
wiikierscott.  fg^^  ^f  ^^j^^  ^jg^  Sufficiently  appear  from  the  interlocutor 
of    the    Sheriff-Substitute    (Robertson),    which    was   as 
follows : — 
june»^i»i  FoRPAR,  9th  JwiCy  1892.— The  Sheriff-Substitute  having  made 

RolmtMir.  avizandum  with  the  proof,  finds  in  fact  that  the  mare  in  dispute  was 
warranted  soimd,  and  was  apparently  quite  well  when  she  was  sold 
on  Monday,  18th  January ;  finds  that  that  night  she  refused  her 
food  and  coughed,  and  that  next  day  she  was  so  weak  that  she 
could  not  be  yoked  in  a  cart;  finds  that  these  and  other  symptoms 
continued  xmtil  Thiu^day,  the  21st,  w^hen  a  veterinary  surgeon 
pronounced  her  to  be  suffering  from  influenza ;  finds  that  she  was 
treated  for  that  disease  until  she  died  on  the  3rd  February ;  finds 
from  the  result  of  the  post  mortem  examination  and  from  the 
medical  evidence  adduced  that  the  mare  died  of  influenza,  and 
that  she  must  have  had  that  disease,  although  undeveloped  and 
in  a  latent  form,  when  she  was  sold  on  1 8th  January ;  finds  in  law 
that  when  an  animal  is  warranted  soimd,  and  a  disease  exists  at 
the  date  of  the  sale  of  which  the  animal  afterwards  dies,  the  risk 
lies  with  the  seller;  therefore  assoilzies  the  defender  from  the 
whole  conclusions  of  the  summons,  and  finds  the  pursuer  liable  in 
expenses.  Albx.  Robertson. 

Note, — The  first  fact  to  ascertain  is,  what  did  this  mare  die 
of,  because  one  veterinary  surgeon  (Tait)  says  it  was  influenza 
and  another  (M*Arthur)  says  it  was  pleuro-pneiunonia.  Tait 
attended  the  mare  throughout,  and  conducted  a  post  mortem  exami- 
nation, whereas  M'Arthiu*  only  saw  her  once  when  in  extremis. 
Tait  has  long  experience,  whereas  M 'Arthur  has  only  been  in 
practice  about  seven  years.  I  therefore  would  prefer  the  opinion 
of  Tait.  And  if  there  is  a  want  of  evidence  it  is  the  piusuer's 
own  fault,  for,  although  he  was  warned  and  told  as  soon  as 
influenza  appeared,  he  delayed  or  neglected  to  send  a  veterinary 
surgeon  until  the  animal  was  dying.  On  the  22nd  January,  the 
defender  wrote  to  say  that  the  mare  was  suffering  from  influenza. 
The  pursuer  would  not  believe  this,  and  did  not  send  a  veterinary 
surgeon  until  the  3rd  of  February,  on  which  day  the  animal  died. 
Mr.  Tait  is  supported  in  his  diagnosis  by  two  other  veterinary 
gentlemen,  including  Professor  Walley  of  Edinburgh.  After  heai^ 
ing  the  symptoms  described  in  Court,  this  gentleman  pronounced 
the  disease  to  be  influenza,  and  after  hearing  the  post  mortem 
report  he  says  the  mare  must  have  died  of  secondary  effects  of 
influenza.  He  is  supported  by  Mr.  Spreull,  who  says  the  post 
mortem  is  quite  consistent  with  the  fact  that  it  died  fix>m 
influenza.  Judging  then  from  the  combined  evidence  of  these 
three  gentlemen,  1  think  the  mare  died  of  this  complaint 

Next  comes  the  question,  had  the  mare  influenza  when  she 
was  sold?   It  appears  that  this  disease  takes  from  four  to  five  days 
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to  incubate,  and  that  an  animal  may  have  the  latent  seeds  of  the   FomiAMHiM, 

disease  in  it  although  apparently  quite  well.      Professor  Walley  wiikiei»_soott. 

says,  "  This  animal  might  have  looked  quite  right  upon  the  Mon-     J«»>^i882. 

"day  and  been  sold  in  perfect  bona  fides,  although  it  had  latent     roSmwi 

"seeds  of  influenza  upon  it.    I  have  known  a  horse  to  the  ordinary 

"eye  not  show  any  symptoms  of  influenza  even  though  it  had  it." 

The  mare  looked  well  enough  when  sold  on  the  Monday.     But 

that  evening  she  refused  her  food  and  coughed,  and  on  Tuesday 

she  showed  such  alarming  symptoms  of  weakness  that  all  the 

veterinary  gentlemen  who  were  examined — not  excepting  M'Arthur 

— consider  that  influenza  must  have  been  at  work.     This  prostrar 

tion  is  one  of  the  leading  symptoms  of  influenza ;  and  seeing  that 

the  disease  takes  four  or  five  days  to  incubate,  the  mare  must 

have  been  infected  on  the  Thursday  or  Friday  before  the  sale, 

although  no  one  knew  it.      The  law  which  applies  to  the  case  of 

latent  fault  is  laid  down  by  Mr.  Bell  in  his  Principles,  sec.  97 — 

"  If  the  fault  be  latent,  although  the  buyer  should  see  the  com- 

"  modity,  there  is,  by  the  law  of  Scotland,  an  implied  warranty ; 

"  the  goods  may,  on  discovery  of  the  fault,  be  rejected  ;  and  if  the 

"article  perish  by  such  latent  fault,  the  buyer  will  be  relieved 

"  from  payment."     If  I  am  right,  first,  in  holding  that  the  mare 

died  of  influenza,  and,  second,  that  the  seeds  of  that  disease  were  in 

her  at  the  time  of  the  sale,  then  the  law  above-quoted  would 

seem  to  be  quite  in  point. 

In  the  case  of  Gardiner  v.  M^Leavy,  7  R.  612,  I  find  Lord 
Giflbrd  thus  stating  the  law — "  If  a  disease  existed  at  the  date  of 
"  the  sale  which  ultimately  ran  its  course  and  resulted  in  death, 
"  then  the  risk  was  the  seller's  under  his  warranty,  and  it  is  of 
"no  consequence  that  the  more  serious  symptoms  developed 
"  themselves  after  the  mare  had  been  delivered  to  the  purchaser." 
A  good  illustration  of  this  principle  is  also  found  in  Wright  v. 
Blackwood,  11  Shaw  722.  Here  the  seller  of  a  horse  was  held 
bound  to  repeat  the  price  in  respect  of  a  latent  disease  which  was 
not  certified  till  after  the  death  of  the  horse,  but  which  in  the 
opinion  of  veterinary  surgeons  existed  anterior  to  the  sale. 

Although  I  hold  to  this  law,  and  although  I  think  the  facts 
proved  in  the  present  case  justify  me  in  applying  it,  I  admit  that 
the  case  is  difficult,  for  if  the  mare  merely  had  a  cold  when  she 
was  sold,  and  if  this  cold  developed  into  some  more  serious  disease 
of  which  the  mare  died,  then  on  the  authority  of  the  leading  case 
Dykes  V.  Hill,  22  D.  1523,  the  seller  is  not  liable,  because  in  that 
case  the  mare  did  not  die  of  the  disease  she  was  sufiering  from 
at  the  date  of  the  sale.  A  mere  cold  does  not  constitute  unsound- 
ness. The  initial  symptoms  of  a  cold  and  of  influenza  are  very 
similar,  and  had  it  not  been  for  the  extreme  weakness  of  the  mare 
on  the  day  after  the  sale,*  all  her  symptoms  were  consistent  with  a 
severe  cold,  and  as  cold  had  recently  been  in  the  pursuer's  stables 
nothmg  is  more  likely  than  that  the   mare  should  take  cold. 
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FoBf  AUHiu.   Professor  Walley,  however,  distinctly  says  that  cold  never  developes 

wnkiep  Scott  into  influenza.     The  fever  of  influenza  is  a  specific  fever  and  never 

June  9, 1802.    giipervenes  on  an  ordinary  cold.     Mr.  Spreull  says,  "  I  think  the 

bomrtJow.     "  symptoms  that  the  mare  developed  on   the  Thursday  are  not 

"consistent  with  the  idea  that  it  took  cold  first  and  influenza 

"  afterwards." 

The  only  other  possible  position  to  consider  is  whether  the 
mare,  although  quite  well  when  sold,  got  influenza  after  the  sale 
when  travelling  between  Perth  and  Porfar.  She  came  in  a  horse- 
box in  the  usual  way ;  she  remained  a  few  hours  at  Forfar  until 
sent  for ;  but  in  all  this  I  see  no  careless  or  risky  conduct  on  the 
purchaser's  part,  and  the  horsebox  was  proved  to  have  contained 
healthy  animals  before  the  mare  was  put  into  it.  Against  this 
theory  it  must  also  be  remembered  that  the  symptoms  showed 
themselves  that  veiy  evening.  Now,  looking  to  the  period  neces- 
sary for  influenza  to  incubate,  during  which  period  no  symptoms 
appear,  I  think  it  is  impossible  for  the  disease  to  have  had  time 
to  show  itself  on  the  evening  of  the  sale  or  for  the  prostration  to 
show  itself  next  day.  If  it  were  influenza,  then  it  could  not  have 
been  caught  between  Perth  and  Forfar. 

I  therefore  come  to  the  conclusion  that,  although  perfect 
bona  fides  existed  on  the  pursuer's  part  in  selling  the  mare,  the 
seeds  of  the  disease  of  which  she  died  were  on  her  at  the  time  of 
sale,  and  if  this  be  so,  the  law  is  against  the  pursuer.         A.  R. 

The  pursuer  appealed  to  the  SheriflT  (Comrie  Thomson), 
who  issued  the  following  interlocutor : — 
Augittts.  18W.  Forfar,  Srd  August,  1892.— The  Sheriff"  having  heard  the 
^**thom^"*"  cause,  refuses  the  pursuer's  motion  to  be  allowed  to  lead  additional 
evidence  of  skilled  opinion,  afiirms  the  interlocutor  of  the  Sheriff- 
Substitute;  finds  the  defender  entitled  to  expenses;  grants  warrant 
to  the  Sherifi'-Clerk  to  pay  the  consigned  money  to  the  defender, 
and  decerns.  John  Comrib  Thomson. 

N^ote, — The  pursuer  desired  to  examine  three  veterinary 
surgeons,  whose  evidence  the  Sheriff-Substitute  refused  to  admit. 
It  is  made  expressly  competent  by  Act  of  Parliament  for  the 
Sheriff",  "  if  it  shall  seem  proper,"  to  order  additional  evidence  to 
be  taken,  but  in  the  present  case  I  think  the  Sherifi"-Substitute 
exercised  a  sound  discretion.  If  the  Court  had  sat  beyond  five 
o'clock  on  the  first  day  of  the  proof  so  as  to  conclude  it,  the 
question  would  not  have  arisen;  and  seeing  that  the  only  skilled 
witness,  whom  the  pursuer  intended  to  examine  was  examined 
on  the  second  day,  it  seems  to  me  that  he  cannot  complain.  On 
the  merits  of  the  case  as  it  stands,  I  entertain  no  doubt  that  the 
Sheriff'-Substitute  has  arrived  at  a  soimd  conclusion.      J.  C.  T. 

For   pursuer— Mr.   J.   B,   M'Cash,    Perth,  and    Mr.    A.  Hat 

(Messrs.  YouNO  &  Gray),  Forfar. 
For  defender— Mr.  Charles  M'Nigoll  (Mr.  Gordon),  Forfar. 
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SHERIFF  COURT  OF  PERTHSHIRE.  No.  36. 

Alexander  Russell,  Pv/rauer;  Macdonald,  Fraseb,  b   p»thmim. 
Company,  Defemdera.  iSSSLid. 

Sale  by  auction — Warranty — Auctioneer^  liability  to  seller  -^ 
for  price  of  goods  refected  by  purchaser — Agent  and 
Principal, — A  horse  was  sold  with  a  warranty  at  auction 
under  conditions  of  sale  which  provided  that  "as  to 
"  horses  sold  with  a  warrandice  and  found  not  to  conform 
"to  the  warranty  given,  intimation  of  the  buyer's  obj co- 
ition must  be  made  to  the  auctioneers  within  three 
"  lawful  days  from  day  of  sale,"  and  that  '*  no  warranty 
"  is  given  by  the  auctioneers  personally,  and  .  .  .  buyers 
"...  shall  be  held  to  have  satisfied  themselves  as  to 
"  the  state,  quality,  and  sufficiency  of  the  lot  ofiTered  for, 
"  and  shall  not  be  entitled  to  object  thereto  or  withhold 
"  the  price  on  any  groimd  whatever.  This  shall  not  be 
"held  as  depriving  the  buyer  of  any  legal  claim  com- 
"  petent  against  the  consigner,  whose  name  will  in  every 
"  instance  be  disclosed,  but  in  no  case  shall  the  auctioneers 
"be  liable."  The  buyer,  within  the  stipulated  three 
days,  intimated  rejection  of  the  horse  as  disconform  to 
the  warranty  given,  and  interpelled  the  auctioneers  from 
paying  the  price  to  the  seller.  The  horse  was  put  at 
livery  and  died  there.  In  an  action  by  the  seller  against 
the  auctioneers  for  the  price,  held  that  the  auctioneers, 
having  received  the  price  as  the  seller's  agents,  were  not 
entitled,  on  the  ground  of  the  buyer  having  returned 
the  horse  as  disconform  to  warranty,  to  refuse  payment 
of  the  price  to  the  seller,  or  to  have  the  action  sisted  in 
respect  of  an  action  of  multiplepoinding  raised  by  the 
auctioneers  to  determine  the  rights  of  the  seller  and 
purchaser. 

In  this  action  Alexander  Russell,  Ridemill,  Blackburn, 
in  the  county  of  Linlithgow,  sued  Macdonald,  Fraser,  & 
Company,  Limited,  live  stock  salesmen,  Perth,  for  £24 
as  the  price  for  which  a  horse  consigned  by  him  was 
sold  by  the  defenders  at  their  auction  mart  in  Perth 
on  28th  March,  1892.  The  defenders  resisted  the  action 
on  the  ground  that  the  purchaser  of  the  horse  had, 
in  terms  of  the  conditions  of  sale  posted  at  the  mart,  inti- 
mated within  three  days  after  the  purchase  that  the  horse 
was  disconform  to  the  warranty  given  at  the  sale  by  the 
pursuer's  instructions,  and  that  "  following  thereon  in  due 
"  course  the  horse  was  returned  to  the  defenders.  This  they 
"  intimated  to  the  seller.  The  horse  was  in  the  usual  course 
"  placed  at  livery  by  the  defenders,  and  died  shortly  there- 
"  after  while  standing  at  livery.  Both  purchaser  and  seller 
"  are  claiming  the  price  from  the  defenders,  and  they  are 
**  willing  to  pay  over  the  same  to  whoever  may  be  found 
''  entitled  thereto ;  and  in  order  to  settle  the  question  the 
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PuTHBHiEi.    ''  defenders  are  in  course  of  raising  an  action  of  multiple- 
M^^Sk^d,    "poinding  under  which  they  will  consign  the  amount  in 
^""^^    "  question  in  the  hands  of  the  clerk  of  court,  and  the  action 
"  ought  to  be  sisted  pending  the  bringing  of  said  multiple- 
"  poinding."    The  Sheriff-Substitute  (Grahame)  pronounced 
the  following  interlocutor : — 
July  16, 1802  Pbrth,  25«A  Jvly^  1892. — Haying  heard  parties'  procurators 

Sheriff  grahaj«.q^  the  closed  record :  Finds  that  the  sum  of  £24  is  sued  for  in 
the  action  as  the  price  of  a  horse  which  the  defenders,  in  their 
character  of  auctioneers,  and  as  the  pursuer's  agents,  sold  to 
Mr.  George  Reid,  Forres,  by  whom  said  sum  was  paid  to  and 
received  by  the  defenders  on  the  pursuer's  behalf ;  that  said  horse 
was  consigned  by  the  pursuer  with  the  defenders  with  instructions 
that  it  should  be  sold  with  the  warranty  that  it  was  "  quiet  in  all 
"  farm  work,  affected  in  wind,"  and  that  it  was  sold  accordingly  ; 
that  by  article  2  of  the  conditions  of  sale  exhibited  in  the 
defenders'  mart,  it  is  provided  that  "  no  warranty  is  given  by  the 
"auctioneers  personally,  and  with  every  desire  on  their  part  to 
"  describe  accurately  each  lot,  such  description  or  particulars  as 
"  given  at  the  time  of  sale  is  solely  for  the  guidance  of  buyers,  who 
"  shall  not  be  entitled  to  object  thereto  or  withhold  the  price  on 
"  any  ground  whatever.  This  shall  not  be  held  as  depriving  the 
"  buyer  of  any  legal  claim  competent  against  the  consigner,  whose 
"  name  will  in  every  instance  be  disclosed,  but  in  no  case  shall 
"  the  auctioneers  be  liable.  In  the  event  of  consigners  specially 
"  instructing  their  stock  to  be  sold  with  a  warrandice,  such  will 
"  be  stated  by  the  auctioneers  at  time  of  sale  and  duly  entered  in 
"  sale  roll,  and  shall  be  held  as  given  by  the  consigner,  who  is  the 
"  only  party  responsible  to  the  buyer.  As  to  horses  sold  with  a 
"warrandice  and  found  not  to  conform  to  the  warranty  given, 
"intimation  of  the  buyer's  objection  must  be  made  to  the  auo- 
"  tioneers  within  three  lawful  days  from  date  of  sale.  The  entry 
"  in  the  sale  roll  of  the  warranty  given  to  be  the  only  competent 
"  proof  " ;  that  within  three  days  from  the  day  of  sale  the  horse 
was  returned  by  Mr.  John  Reid  to  the  defenders  as  having  been 
found  disconform  to  warranty,  and  that  the  defenders,  having 
given  intimation  to  the  pursuer  of  the  return  of  the  horse,  put  it 
to  livery  where  it  shortly  thereafter  died;  that  the  defenders 
allege  that  they  have  now  raised  an  action  of  multiplepoinding 
with  the  view  of  determining  the  right  of  the  purchaser  and  seller 
to  the  price  of  the  horse,  and  which  price  is  in  the  defenders'  hands, 
and  plead  that  they  are  not  liable  in  payment  of  the  price  to  the 
pursuer,  or  at  least  that  the  present  action  should  be  sisted  till  a 
decision  is  given  in  this  action  of  multiplepoinding :  Finds  in  point 
of  law  that  the  price  of  the  horse  having  been  paid  to  and  received 
by  the  defenders  from  the  purchaser  as  the  seller's  agents,  they 
are  not  entitled,  on  the  ground  of  Mr.  Reid  having  returned  the 
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horse  as  disoonform  to  warranty,  to  refuse  payment  of  said  sum  to    Tvaxmam. 
the  seller,  or  to  have  the  present  action  sisted  in  respect  of  an     ,23^^^   • 
action  of  multiplepoinding  which  they  allege  they  have  raised  to    '"•^  <^ 
determine  the  rights  of  the  seller  and  purchaser  of  said  horse;    ^^^^^ 
and  finds,  therefore,  that  the  pursuer  is  entitled  to  obtain  payment  ^"**®*^"^*" 
from  them  of  the  said  simi  of  <£24,  and  decerns  in  the  pursuer's 
favour  accordingly :  Finds  the  defenders  liable  in  expenses,  &c. 

John  Grahakb. 
Ifote. — ^The  position  maintained  by  the  defenders  is  that  they, 
having,  under  their  character  of  auctioneers,  and  in  terms  of  their 
conditions  of  sale,  sold  on  the  pursuer's  instructions  the  horse 
the  price  of  which  is  the  subject  of  the  present  action,  and  that 
said  horse  having  been  returned  as  disconform  to  warranty  by  the 
purchaser,  who  seeks  repayment  of  the  price,  are  entitled  to  retain 
the  price  till  it  has  been  decided  in  an  action  of  multiplepoinding 
at  their  instance  to  whom  the  money  paid  to  them  as  the  price  of 
the  horse  now  belongs.     I  am  unable  to  sustain  the  defenders' 
contention.    Under  their  character  of  auctioneers  and  according  to 
their  conditions  of  sale,  they  received  and  now  hold  the  price  paid 
for  the  pursuer's  hoi-se  as  his  agents  and  the  money  became  his, 
the  purchaser  having,  in  the  event  of  his  being  found  entitled  to 
reject  the  horse  as  not  conform  to  warranty,  recourse  against  him 
for  repayment  of  the  price.     While  under  the  defenders'  conditions 
of  sale  it  is  no  doubt  provided  that,  in  the  event  of  the  purchaser 
having  a  legal  claim  against  the  seller,  they  (the  defenders)  shall 
be   free  from  liability,  there  is  nothing  in  these  conditions  to 
protect  them  from  liability  to  pay  over  to  the  seller  the  price 
which  had  been  paid  to  them  in  their  character  of  his  agents 
and  on  his  account.     The  payment  of  the  price  to  the  defenders 
was  really  a  payment  to  the  pursuer ;  and  if  it  should  turn  out 
that  the  payment  was  a  wrong  one,  the  purchaser  will  have  his 
recourse  against  the  pursuer  as  the  party  to  whom  payment  was 
wrongously  made.     The  defenders  on  receiving  payment  of  the 
price  became  thereby  and  at  once  liable  to  pay  to  their  constituent 
the  pursuer,  and  had  he  demanded  it  at  once,  it  does  not  seem  to 
me  that  they  would  have  had  any  right  to  retain  it.     So  long  as 
it  remained  in  the  defenders'  hands,  it  might  have  been  arrested 
by  the  purchaser  on  the  dependence  of  an  action  against  the 
seller ;  but  unless  so  barred  from  paying  it  over  to  the  pursuer 
the  defenders  were  not  entitled  to  retain  it  against  the  demand  of 
the  pursuer,  whose  agents  they  were  and  to  whom  they  were  liable 
for  payment  of  the  price  of  the  horse  they  had  sold  under  his 
instructions  and  on  his  behalf.     The  defenders  may  no  doubt  be 
held  to  have  been  the  agents  for  the  purchaser  as  well  as  for  the 
pursuer  in  the  sale  of  the  horse  to  the  purchaser,  but  the  price 
was  not  in  their  possession  on  his  account.     They  acted  on  his 
behalf  in  so  far  as  the  assertion  by  them  of  his  rights  to  obtain 
possession  of  the  horse  which  they  had  purchased  on  his  account 
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PiBTHSHiM.    was  concerned,  but  when  the  price  was  paid  by  him  to  them  they 
RoMciii;      are  to  be  considered  as  holding  it  only  on  behalf  of  the  party  on 

Fraw^  Co.    whosc  account  it  .was  paid  and  who  was  entitled  to  demand  and 

jQiy  86. 18M.    retain  it  as  his  property  unless  the  purchaser  proved  that  he  had 
Sheriff OBABAn.  ^^^  fulfilled  the  conditions  of  his  bargain.  J.  G. 

On  appeal,  the  Sheriff  (Jameson)  adhered  to  the 
judgment  of  the  Sheriff-Substitute  by  the  following 
interlocutor : — 

NoT.w^iaw.  Perth,    15eA   N(mmber,    1892.— The    Sheriff  having    heard 

Sheriff  jajubov.  parties'  procurators  and  considered   the   cause,   adheres   to  the 

Sheriff-Substitute's  interlocutor  of  25th  July,  1892,  and  dismisses 

the  appeal :  Finds  the  defenders  liable  in  additional  expenses  since 

the  date  of  said  interlocutor,  <bc.  Andrew  Jameson. 

Note, — I    agree    with    the    views    expressed    by  the   Sheriff- 
Substitute  in  his  note.     I  think  the  case  must  be  decided  upon 
the  footing  that  the  defenders  have,  as  stated  in  the  defences, 
received  the  price  of  the  horse  in  question  from  Mr.  John  Reid  to 
whom  they  sold  it,  although  it  turns  out  in  the  action  of  multiple- 
poinding  which  they  have  raised  that  the  price  merely  forms  the 
subject  of  an  entry  in  their  books.     The  state  of  their  accounts, 
or  their  mode  of  dealing  with  Reid  is,  however,  no  concern  of  the 
present  pursuer,  and  he  is  not  to  be  prejudiced  by  their  having 
waived  their  usual  condition  of  cash  payment  to  suit  a  favoured 
customer.     In  the  case  of  auctioneers  with  a  large  business  such 
as  the  defenders',  it  is  for  the  advantage  both  of  themselves  and  of 
the  public  who  employ  them  that  the  ordinary  rules  of  such 
dealings  should  be  strictly  adhered  to,  so  that  consigners  from 
distant  parts  of  the  country  should  not  be  forced  by  any  action  on 
the  part  of  the  auctioneers  to  take  action  at  law  against  piuxshasers 
of  their  lots  of  whom  they  may  know  nothing  and  against  whom, 
it  might  be  very  troublesome  to  take  proceedings,  as,  for  instance, 
in  this  case  where,  if  the  defences  were  sustained,  the  pursuer 
might  be  compelled  to  go  to  the  Sheriff  Court  of  Elginshire  to 
recover  his  debt.     At  the  debate  the  parties  could  not  inform  me 
what  the  defenders'  conmiission  and  charges  up  to  the  date  of  the 
sale  of  the  horse  in  question  amount  to,  but  the  parties  agreed 
that  these  should  be  ascertained  and  should  form  a  deduction 
from  the  £24  above  decerned  for.  A.  J. 

For  pursuer— Mr.  St.  Glaib  Swanson,  Glasgow,  and  Mr.  J.  B, 

M*Ca8H,  Perth. 
For  defenders- -Mr.  J.  M.  Kibk,  Perth. 


No.  37.  Macdonald,  Fraser,  &  Company,  Pv/rsuera; 

PBKTH8HIBI.       ALEXANDER  Russell  and  George  Reid,  Defende^-s. 

Fi!!S^*l?  Co.'  V  Process — Mvltiplepoinding — Competency — No  fund  in  medio 

**"""'  *^  No  dovhle  distress, — Auctioneers  selling  a  horse,  delivered 

it  to  the  purchaser  without  payment,  and  debited  him 
with  the  price  in  a  running  account  in  their  bookfi.      He 
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timeously  rejected  the  horse  on  the  ground  of  alleged  dis-    pbrtmhiwu 
conformity  to  warranty,  and  it  was  put  at  livery,  where     VMdonaid, 
it  died.     The  seller  having  raised  an  action  against  the  ^iu!^u.&&*^ 
auctioneers   for  the  price,  they  brought  an  action  of 
multiplepoinding  calling   the   seller  and  purchaser   as 
defenders.     Held  that  the  action  was  incompetent,  there 
being  (1)  no  fund  in  mediOj  and  (2)  no  proper  case  of 
double  distress,   as  the  auctioneers'  conditions  of  sale 
precluded  any  claim  by  the  purchaser  against  them. 

This  case  was  a  sequel  to  the  foregoing,  and  was  raised 
while  it  was  still  pending.  The  circumstances  are  fully 
detailed  in  the  interlocutor  of  the  Sheriff-Substitute 
(Qbahame),  which  was  as  follows: — 

Perth,  2bth  October,  1892. — Having  heard  parties'  procurators    Oct  o^ww, 
and  advised  the  case,  finds  that  this  is  an  action  raised  by  theSi»^<3aAHA.i«. 
pursuers  in  respect  of  alleged  conflicting  claims  having  been  made 
upon  them  by  the  defenders  for  the  price  of  a  horse,  the  property 
of  the  defender  Russell,  which,  on  his  instructions,  was  sold  on  the 
28th  day  of  March,  1892,  at  the  pursuers'  mart  in  Perth  to  the 
defender  Reid,  and  was  returned  within  three  days  of  the  sale  as 
being  disconform  to  the  warranty  which  he  had  received  from  the 
defender  Russell,  the  seller ;  that  on  the  return  of  the  horse  it 
was  put  to  livery  by  the  pursuers  and  shortly  thereafter  died ; 
that  by  the  pursuers'  conditions  of  sale  under  which  the  horse  was 
sold,  it  is  provided  in  article  2  : — "  No  warranty  is  given  by  the 
"auctioneers  personally,  and  with  every  desire  on  their  part  to 
"  describe  accurately  each  lot,  such  description  or  particulars  as 
"  given  at  the  time  of  sale  is  solely  for  the  guidance  of  buyers,  who 
"  shall  be  held  to  have  satisfied  themselves  as  to  the  state,  quality, 
"  and  sufficiency  of  the  lot  offered  for,  and  shall  not  be  entitled  to 
"  object  thereto,  or  withhold  the  price  on  any  ground  whatever. 
"  This  shall  not  be  held  as  depriving  the  buyer  of  any  legal  claim 
"  competent  against  the   consigner,  whose  name  will   in  every 
"  instance  be  disclosed,  but  in  no  case  shall  the  auctioneers  be 
"  liable " ;    and   again   by   article   3 — "  In    the    event    of    the 
"  auctioneers  giving  delivery  of  any  lot  without  payment  of  the 
"price,  they  shall  be  entitled  to  recover  full  payment  from  the 
"  buyer  by  action  at  law  at  their  own  instance  without  consent  of 
"  the  owner  or  consigner  of  the  lot,  and  no  defence  against  such 
"  action  will  be  competent  on  the  ground  of  any  defect,  actual  or 
''alleged,  of  the  lot  sold,  or  of  the  same  being  disconform  to 
"  description  or  warranty  or  otherwise,  the  buyer  having  no  claim 
"  against  the  auctioneers  but  only  against  the  owner  or  consigner 
*'  of  the  lot ; "  that  on  the  death  of  the  horse  an  action  was  raised 
in  the  Court  by  the  defender  Russell   against  the  pursuers   for 
payment  to  him  of  the  price  of  the  horse,  and  a  decree  (which  is 
now  under  appeal)  obtained   therefor;  that  the  defender  Reid 
avers  that  when  the  horse  was  returned  he  declined  to  pay  the 
prioe,  and  that  he  has  not  yet  paid  it  -,  finds  that  in  these  ciroum- 
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stances,  and  even  assuming  that  the  pursuers  are  to  be  held  as 

jMjcdoDgd  ^  having  the  price  of  the  horse  in  their  hands,  the  alleged  claims  of 

^°*^^«**^     the  defenders  are  not  such  as  to  subject  the  pursuers  to  such 

Oct  «^i«92.    double  distress  as  to  entitle  them  to  raise  the  present  action : 

®**"^®*^°^""- Therefore  assoilzies  the  defenders  from  the  conclusions  of  the 

petition  :  Finds  them  entitled  to  expenses,  ka, 

John  Gbahamb. 

Note. — There  are  two  objections  taken  to  the  competency  of 
the  present  process — (1)  that  there  is  no  actual  fund  in  medio,  and 
(2)  that  there  is  no  double  distress.  The  pursuers  allege  that 
they  are  holders  of  a  sum  of  £24:  as  the  price  of  a  horse  which  was 
sold  by  them  at  their  mart,  on  the  instructions  of  the  defender 
Russell,  to  the  defender  Reid.  It  is  admitted  that,  within  the 
three  days  allowed  by  the  conditions  of  sale  in  the  case  of  a  horse 
found  disconform  to  warranty,  the  horse  in  question  was  returned 
to  the  pursuers  by  the  defender  Reid,  who  at  the  same  time 
interpelled  the  pursuers  from  parting  with  the  price  to  the  seller. 
On  the  return  of  the  horse  it  was  put  to  livery  by  the  pursuers 
and  shortly  thereafter  died.  The  defender  Russell  then  raised  an 
action  in  this  Court  and  obtained  a  decree  (now  under  appeal) 
against  the  pursuers  for  the  price  of  the  horse.  They  allege,  as 
regards  the  first  objection  of  there  being  no  fund  in  medio,  that 
the  price  itself  constitutes  such  fund,  and  they  plead  that,  though 
the  defender  Reid  has  not  directly  paid  them  the  price  of  the 
horse,  they  are  still,  under  the  conditions  of  sale,  the  holders  of  the 
price.  From  what  was  admitted  by  the  parties  at  the  debate,  it 
would  appear  that,  while  it  is  true  that  no  direct  payment  of  the 
price  has  been  made  to  the  pursuers  by  Reid,  he  has  been  debited 
in  their  books  with  the  price  and  it  forms  an  unpaid  balance  upon 
his  various  transactions  with  them,  and  that  thus  the  money  is 
really  in  their  hands,  and  falls  to  be  considered  as  forming  the 
fund  in  medio  in  regard  to  which  they  allege  there  are  such 
conflicting  claims  as  to  entitle  them  to  raise  the  present  action  of 
multiplepoinding.  I  am  inclined  to  hold  that  the  objection  of 
there  being  here  no  fund  in  medio  is  one  which  ought  to  be 
sustained. 

Assuming,  however,  that  such  a  fund  exists,  it  still  appears 
to  mo  that  the  required  condition  of  there  being  such  con- 
flicting claims  upon  the  fund  as  to  constitute  double  distress  is 
not  here  present,  and  that  the  action  is  therefore  incompetent. 
There  are  here  just  two  claims — (1)  that  made  by  the  defender 
Russell,  the  seller  of  the  horse,  and  (2)  that  made  by  Reid,  the 
purchaser.  As  regards  the  claim  made  by  the  defender  Russell  I 
have,  in  the  other  action  referred  to,  held  it  to  be  a  good  claim 
against  the  pursuers,  and  therefore  if  there  is  on  the  part  of  the 
other  defender  either  a  conflicting  claim  or  one  which  is  likely  to 
become  one,  there  will  then  be  a  case  of  double  distress  and  an 
action  of  multiplepoinding  will  be  held  to  be  the  proper  method 


Digitized  by  LjOOQIC 


Ig83.]  SHERIFF  COURT  REPORTS.  107 

for  the  settlement  of  the  question  as  to  who  is  to  be  the  party    pimmhiii. 

entitled  to  payment  of  the  price  of  the  horse.      In  the  case  of  pJlJS?*Jf^\ 

Reid,  however,  I  am  unable  to  find  that  such  a  conflicting  interest     R«aTOU,Ac. 

in  the  fund  exists.     He  himself  does  not  claim  it,  for  he  denies    ^^^^^^'^ 

having  paid  to  the  pursuers  the  price  of  the  horse,  and  the  position  ^^^'^^^^^^^^^^ 

of  the  pursuers  as  set  forth  in  their  own  conditions  of  sale  excludes 

them  from  founding  on  the  fact  of  any  claim  for  the  price  being 

made  upon  them  by  hiuL      According  to  these   conditions  the 

defender  Reid,  as  the  buyer  of  the  horse,  has  no  claim  against  the 

pursuers  in  their  character  as  auctioneers,  but  only  against  the 

owner  of  the  horse  as  consigner  of  the  lot  sold.     I  am  thus  of 

opinion  that  the  pursuers'  position,  as  determined  by  themselves 

in  their  conditions  of  sale,  bars  them  from  here  pleading  that  there 

is  double  distress  in  respect  of  claims  on  the  part  of  the  defenders. 

According  to  the   terms   of  these  conditions  there   can  be   no 

conflicting  claims  upon  the  pursuers  as  auctioneers  between  the 

seUer  and  buyer  of  any  horse  sold  by  them ;  and  even  assuming 

that  the  defender  Reid  has  paid  the  pursuers  the  price  of  the 

horse  (which  he  denies),  any  claim  he  has  in  the  event  of  the  sale 

being  held  invalid  will  lie  not  against  the  pursuers,  who  according 

to  their  own  conditions  shall  in  no  case  be  liable,  but  against  the 

seller  Russell,  whose  name  was  at  the  time  of  the  sale  disclosed  to 

the  buyer.  J.  G. 

The  pursuers  having  appealed  to  the  SheriflT  (Jameson), 
he  adhered  to  the  judgment  of  the  SheriflT-Substitute  by 
the  following  interlocutor : — 

Perth,    15th   November,    1892.— The    Sheriff   having    heard    Nov.w^iajs. 
parties  and  considered  the  cause,  adheres  to  the  Sheriff-Substitute's  sheriff  jammo». 
interlocutor  of  25th  October,   1892,  and  dismisses   the  appeal : 
Finds  each  of  the  defenders  entitled  to  expenses  since  the  date  of 
said  interlocutor,  <bc.  Andrew  Jameson. 

Note. — I  agree  with  the  Sheriff-Substitute  on  both  the  grounds  . 
on  which  he  decides  this  case,  these  being  (1)  that  there  is  no 
fund  in  medio,  and  (2)  that  there  is  no  proper  case  of  double 
distress.  It  is  now  admitted  by  the  pursuers  that  they  have  not 
been  paid  the  price  by  Reid,  although  there  is  a  debit  entry  against 
him  for  the  sum  standing  in  their  books.  From  this  it  is  clear 
that  the  price  of  the  horse  in  question  is  not  in  their  hands  but  is 
still  in  the  hands  of  Reid,  although  they  have  been  held  in  an 
action  at  Russell's  instance  to  be  liable  to  him  just  in  the  same 
maimer  as  if  Reid  had  actually  paid  it  to  them ;  but  although  this 
is  the  legal  position  of  affairs,  that  will  not  create  a  fund  in  medio 
in  the  hands  of  pursuers  where  none  such  exists.  With  regard  to 
double  distress,  while  undoubtedly  the  pursuers  have  a  decree 
standing  against  them  in  the  action  at  Russell's  instance,  Reid  has 
not  made  any  claim  against  them,  and,  indeed,  he  could  not  well 
do  so  as  he  is  their  debtor  to  a  greater  amount  than  the  £24  in 
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PiKTMHimi.    question.      The  whole  diflficulty  has  arisen   from   the  pursuers 

fi5Iot*Sco!»  having  given  Reid  credit  for  the  price  of  the  horese,  for,  if  they 

^°*^^«  **•     had  not  done  so,  Reid's  recourse  would  have  been  directly  against 

Nov.ji6^M».    Ruggeii  for  repayment  in  respect  of  the  breach  of  warranty.    As 

matters  stand,  the  pursuers  may  have  some  difficulty  in  extricating 

themselves  from  the  position  in  which  they  are  placed,  but  they 

cannot  do  so  by  raising  an  incompetent  action  of  multiplepoinding. 

A.  J. 

For  pursuers  and  real  raisers — Mr.  J.  M.  Kirk,  Perth. 

For  defender  Russell— Mr.  St.  CLAm  Swanson,  Gla^w,  and 

Mr.  J.  B.  M'Cash,  Perth. 
For  defender  Reid—Mr.  J.  C.  Dow,  Perth. 


PUTBBBIU. 

ToBhTscotk 


No.  38.     Mrs.  Betsy  Tosh  or  Leuchars,  Pv/rauer;  James  Scott, 

Defender, 

Parent  and  Child — Aliment  for  bastard — Bate  and  duration 
where  parties  resident  in  different  counties, — Held  that 
aliment  payable  for  an  illegitimate  child  was  according 
to  the  rate  and  duration  in  force  in  the  county  where 
the  defender  was  sued,  and  not  according  to  the  rate  in 
the  county  in  which  the  child  was  bom  and  the  mother 
and  child  lived. 

In   aji   action   in   the   Ordinary   Court  at   Perth    the 
pursuer,  Mrs.  Betsy  Tosh  or  Leuchars,  Newbigging,  Forfar- 
shire, with  the  consent  of  her  husband,  sued  James  Scott, 
ploughman,   Bosemount,   by   Blairgowrie,    Perthshire,  for 
£2   2s.   of  inlying  expenses,  and  £7  16s.  per  annum  of 
aliment  for  thirteen  years  or  so  long  as  necessary,  due  by 
defender  to  pursuer  on  account  of  an  illegitimate   male 
child,  bom  on  17th  January,  1890,  at  Hillside,  Tealing,  in 
the  county  of  Forfar,  but  under  deduction  of  £9  paid  to 
account.     The  defender  admitted  the  paternity  and  offered 
to  pay  at  the  Perthshire  rate  of  £2  for  inlying  expenses 
and  £2  of  aliment  for  each  of  the  first  three  or  nursing 
quarters,  and  £1  10s.  per  quarter  thereafter,  payable  until 
the  child  is  seven  years  of  age.     The  pursuer  declined  to 
accept  the  defender's  offer,  and  maintained  that  she  was 
entitled  to  inlying  expenses  and  aliment  at  the  rate  sued 
for,  being  those  allowed  in  Forfarshire  where  the  child  was 
begotten  and  bom,  and  where  she  and  the  child  were  living. 
After  hearing  parties'  procurators,  the  Sheriff-Substitute 
(Grahame)  gave  effect  to  the  defender's  contention,  and  his 
decision  was  on  appeal  affirmed  by  the  Sheriff  (Jameson). 
The  interlocutors  were  as  follows : — 
August 6. 18W.         Perth,  5th  Augttstj  1892. — Having  heard  parties'  prociiinators 
Sheriff obahami, and  advised  the  case:  Finds  that  on  the  17th  day  of  January, 
1890,  the  pursuer  was  delivered  at  Hillside,  Tealing,  near  Dundee, 
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of  an  illegitimate  male  child  of  which  the  defender  has  admitted  pikthbhub. 
himself  to  be  the  father,  and  that  defender  has  offered  payment  of  T<wht>8cott. 
the  inlying  expenses  and  aliment  of  said  child  according  to  the  August  s.  isw. 
rates  allowed  in  the  Perthshire  Sheriff  Court,  and  accordingly  ^*''***®"^°^""- 
decerns  against  defender  for  payment  to  the  pursuer  of  (1)  the 
sum  of  £2  sterling  of  inlying  expenses  in  connection  with 
the  buth  of  said  child;  and  (2)  the  sum  of  £2  sterling  for 
each  of  the  first  three  or  nursing  quarters  from  and  after  the 
date  of  the  birth  thereof  as  aforesaid,  commencing  payment  of  the 
first  of  said  quarterly  payments  as  upon  the  said  17th  day  of 
January,  1890,  for  the  quarter  then  next  ensuing,  and  so  on 
quarterly  and  in  advance  for  the  two  following  quarters;  and 
(3)  the  sum  of  £1  10s.  sterling  for  each  of  the  subsequent 
quarters  after  the  expiration  of  the  said  three  first  quarters, 
commencing  payment  of  the  first  of  the  said  subsequent  quarters 
as  upon  the  17th  day  of  October,  1890,  for  the  quarter  then  next 
ensuing,  and  so  on  quarterly  thereafter  and  in  advance  aye  and 
until  the  said  child  shall  have  attained  the  age  of  seven  years 
complete,  but  under  deduction  always  of  the  sum  of  £9  paid 
by  the  defender  to  the  pursuer  at  various  times  to  account 
of  said  inlying  expenses  and  aliment:  Finds  the  defender 
entitled  to  expenses,  &c,  John  Grahams. 

I^ote, — The  paternity  of  the  pursuer's  said  child  is  admitted 
by  the  defender,  who  has  declared  his  willingness  to  pay  or  to 
allow  decree  to  pass  for  the  usual  rates  of  inlying  expenses  and 
alimeut  allowed  in  the  Perth  Sherifif  Court ;  and  the  only  question 
therefore  which  is  here  raised  is  whether  the  Perth  Sherifi*  Court, 
in  decerning  against  the  defender  for  payment  of  the  pursuer's 
inlying  expenses  and  aliment  of  her  child,  is  bound  by  the  rates 
which  are  generally  allowed  in  such  cases  in  the  Perth  Court,  or 
whether,  seeing  that  the  child  in  question  was  admittedly  pro- 
created and  bom  in  the  county  of  Forfar,  where  the  pursuer  and 
defender  then  had  their  ordinary  residence,  the  rate  and  duration 
of  the  aliment  decerned  for  ought  to  be  according  to  the  practice 
followed  in  the  Forfar  Sheriff  Court,  which  allows  higher  rates 
than  those  allowed  in  Perthshire.  It  was  strongly  urged  on 
behalf  of  the  pursuer  that  in  this  case  the  Forfarshire  practice 
should  be  followed,  as  the  occurrences  which  gave  rise  to  the 
pursuer's  claim  all  took  place  within  that  sheriffdom.  I  am  of 
opinion  that  the  pursuer's  contention  on  this  point  ought  not  to 
prevail.  The  rate  to  be  allowed  in  filiation  cases  in  Perthshire 
was  definitely  determined  by  a  decision  of  Lord  Kincairney,  when 
Sheriff'  of  Perthshire,  in  the  case  of  Syme  v.  Mcintosh,  4th  May, 
1889,  and  by  that  decision  the  rates  of  aliment  in  filiation  cases 
have  since  been  fixed  as  being  in  the  opinion  of  the  Court  just  and 
sufficient ;  and  though  in  the  Forfarshire  Sheriff  Court  a  different 
view  has  been  taken,  still  assuming,  as  I  am  bound  to  do,  that  the 
Perthshire  rates  are  proper,  I  see  no  reason  in  the  present  case  to 
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PnnBHiai.    give  way  to  the  Forfarshire  practice  because  of  the  fact  that  the 
Totht?  Scott    child  for  whom  aliment  is  asked  was  procreated  and  bom  in 
Augurt6.i892.   Forfarshire.      These  circumstances  do  not  give  the   Forfarshire 
oriffGEAHAm.  s[jgj^flp  3^^y  authority  in  regard  to  the  present  case ;  and  notwith- 
standing the  plea  of  the  procreation  and  birth  of  the  child  having 
been  in  Forfarshire,  it  is  only  the  Perthshire  SheriflF  Court  that  can 
deal  with  the  pursuer's  present  claim,  and  acting  on  the  principle 
that  that  Court  is  bound  by  its  own  rules  and  practice,  and  not 
by  those  of  the  Court  of  any  neighbouring  county,  I  have  in  the 
present  case  allowed  the  usual  rates.  J.  G. 


Perth,  7th  November^  1892. — The  Sheriff  having  heard  parties* 
procurators  and  considered  the  cause,  adheres  to  the  Sheriff- 
Substitute's  interlocutor  of  5th  August  last,  and  dismisses  the 
appeal :  Finds  the  pursuers  entitled  to  expenses  since  the  date  of 
said  interlocutor.  Aitdrbw  Jameson. 

For  pursuer — Mr.  John  A.  Stewart,  Perth. 

For  defender — Mr.  J.  B.  Miller,  Blairgowrie. 


Jjo.39.  SHERIFF  COURT  OF   LANARKSHIRE. 

LAi^AuuHiu.     John  Bremner,  Pwrsuer;  The  Great  Western  Pro- 
G^'wStoni  PERTY  COMPANY,  Defenders, 

Process — DehU  Recovery  Act — Diligence  fee. — Circumstances 
in  which  held  that  the  pursuer  was  not  entitled  to  a 
diligence  fee  for  the  conduct  of  a  cause  under  the  heading 
"execution  of  diligence "  in  the  Debts  Recovery  Act  of 
1867,  no  diligence  having  taken  place. 

The  pursuer  sued  for  7s.  6d.  of  a  diligence  fee  in  respect 
and  in  virtue  of  an  extract  decree  in  the  Debts  Recovery 
Court  for  £26  8s.  6d.  of  principal,  with  £4  19s.  7A  of 
expenses.  A  remit  was  made  to  the  auditor  of  Court  to 
report  on  the  practice  in  charging  such  fees.  Mr.  Young, 
the  auditor,  said  that  since  the  passing  of  the  De1)ts 
Recovery  Act,  1867,  no  such  or  any  similar  claim  to  the  one 
now  sued  for  ever  came  before  him  as  auditor,  with  the 
exception  of  one  which  had  occurred  a  few  days  before,  in 
which  the  pursuer — the  holder  of  a  Debts  Recovery  decree 
under  £25,  and  on  which  a  poinding  had  taken  place — 
claimed  and  obtained  a  fee  of  9s.  as  allowed  by  the  Act 
under  sub-section  2  of  article  18.  He  therefore  reported 
that  no  practice  could  be  pleaded  in  the  matter. 

The  defenders  contended  that,  as  neither  charge  nor 
poinding  nor  sale  had  taken  place  under  the  decree,  the  fee 
was  not  exigible.  The  pursuer  replied  that  he  did  not 
charge  simply  on  account  of  circumstances  which  might  or 
might  not  render  him  liable  ip  serious  consequences,  as  the 
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money  in  the  decree  had  been  consigned ;  but  the  holder —  loammim. 
a  different  party  from  the  defenders — refused  to  endorse  0,22  wSJra 
the   deposit    receipt.      The    Sheriff  -  Substitute    (Erskine    ^p*"^^^- 
Murray)  held  that  the  fee  should  not  be  allowed,  and 
assoilzied  the  defenders,  with  5s.  costs. 

For  pursuer — Mr.  A.  Paul,  Glasgow. 

For  defenders— Mr.  William  Niven,  Glasgow. 


Tom  Morris  and  Others,  Pv/rsv^rs ;   Whyte  &  Mackay,     No.  40. 
Defenders.  LA-i«BH.«. 

Deposit  —  Storekeeper's  right  of  general  lien  —  Discount  —  Whyt«£M«sk»j. 
Where  storekeepers  stored  goods  under  a  condition 
specified  in  their  invoices  that  "the  goods  are  held 
"subject  to  a  lien  by  the  storekeeper  for  his  general 
"  balance  against  the  same  account,^'  held  that  a  general 
lien  was  thereby  constituted  against  all  goods  held  by 
them  in  name  of  the  same  customers,  and  not  merely 
a  lien  over  the  balance  in  their  hands  of  any  particular 
lot  for  the  storage  dues  of  that  lot. 

Contract — Implied  contract — Discount, — ffeld  that  no  obliga- 
tion to  give  discount  was  constituted  by  the  mere  fact 
that  discount  had  been  previously  given  in  similar 
cases,  and  averments  that  such  discounts  had  invariably 
been  allowed  in  the  past  held  irrelevant. 

The  pursuers  in  this  case  stated  that  they  were  owners  of 
certain  whisky  which  was  purchased  and  paid  for  by  them 
from  M'Kill  Brothers,  distillers,  Tobermory,  who,  without 
the  pursuers'  knowledge  or  consent,  placed  the  whisky  in 
their  own  name  in  the  defenders*  stores  in  Glasgow,  and 
they  claimed  that  they  were  entitled  to  delivery  of 
the  lots  of  whisky  belonging  to  them  on  payment  of  the 
storage  dues  thereof.  They  further  claimed  an  abatement 
of  25  per  cent,  by  way  of  discount,  averring  in  support 
of  that  claim  that  the  discount  claimed  "  is  usual  and 
"customary  in  the  defenders'  business,  and  that  the  de- 
**  fenders  invariably  have  allowed  the  said  discount  on  all 
"accounts  against  M'Eill  Brothers,  and  the  pursuers  are 
"  entitled  to  the  benefit  of  said  customary  discount."  The 
defenders  stated  in  their  defences  that  the  goods  claimed 
by  the  pursuers  and  certain  other  goods  stored  by 
M'Kill  Brothers  were  all  stored  with  the  defenders  under 
the  condition  that  each  parcel  of  goods  should  be  subject 
to  a  lien  by  the  storekeepers  for  their  general  balance 
against  M'Kill  Brothers,  and  contracts  were  entered  into 
with  M*Kill  Brothers  to  that  effect.  In  particular,  they 
founded  upon  a  form  of  specification  sent  to  and  accept^ 
by  M*Kill    Brothers  at    the  time   that    the  goods   werq 
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lavaubbiri.  stored.  That  specification  contained  the  following  note  :— 
whjtet'ifcw. "  The  goods  under-mentioned  are  held  subject  to  a  lien  by 
"  the  storekeeper  for  his  general  balance  against  the  same 
"  account."  They  further  pleaded  that  under  the  rules  of 
the  Glasgow  Bonded  Warehousekeepers*  Association,  of 
which  they  and  M'Kill  Brothers  were  membere,  all  goods 
were  held  subject  to  a  lien  by  the  storekeeper  for  his 
general  balance  against  the  same  account,  and  that  the 
rule  was  adopted  by  M*Kill  Brothers,  who  were  bound 
thereby;  that  there  was  besides  a  general  usage  in  Glasgow 
that  bonded  storekeepers  in  Glasgow  should  be  entitled  to 
such  general  lien,  and  that  such  lien  was  always  recognised 
during  the  whole  course  of  dealing  between  defenders  and 
M'Kill  Brothers. 

The  pursuers  pleaded,  infUer  alia — I.  The  defences  are 
irrelevant,  in  respect  (1)  there  is  no  sufficient  averment  of 
an  agreement  for  a  general  lien ;  (2)  no  sufficiently  general 
usage  of  trade  is  averred  in  support  thereof,  nor  as  an 
independent  ground  of  contract;  and  (3)  no  privity  of 
contract  between  pursuers  and  defenders  is  aveired. 
II.  There  being  no  contract  for  a  general  lien  between  the 
defenders  and  M'Kill  Brothers,  the  pursuers  are  entitled 
to  delivery  on  payment  of  the  charges  affecting  their 
goods,  or  at  least  there  was  no  such  contract  between  the 
defenders  and  the  pursuers.  III.  Esto  that  there  was 
a  right  of  general  lien  constituted  over  M'Kill  Bi-others' 
goods  in  favour  of  the  defenders,  the  goods  in  question, 
having  been  removed  from  the  distillery  by  M*Kill 
Brothers  to  the  defenders'  store  without  the  knowledge 
or  consent  of  the  owners,  are  not  subject  to  such  lien. 

The  defenders  pleaded — I.  The  goods  now  claimed 
having  been  stored  with  the  defenders  under  the  condi- 
tion that  they  should  be  subject  to  a  lien  by  the  store- 
keepers for  their  general  balance  against  M*Kill  Brothers, 
and  such  general  lien  being  recognised  by  the  course  of 
dealing  between  the  defenders  and  M'Kill  Brothei-s,  and 
agreed  to  by  them  as  members  of  the  Glasgow  Bonded 
Warehousekeepers*  Association,  and  being  claimable  by 
usage  of  trade  in  Glasgow,  and  the  goods  having  been 
received  and  retained  by  the  storekeepers  in  ignorance 
of  any  other  person  having  a  claim  to  these  goods,  the 
storekeepers  are  entitled  to  retain  same  till  the  general 
balance  due  by  M'Kill  Brothers  is  paid.  II.  The 
pursuers'  statements  as  to  discount  claimed  are  insufficient 
and  irrelevant. 
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After  a  debate  on  the  preliminary  pleas,  the  Sheriff-  la»a^him. 
Substitute  (Lees)  issued  the  following  interlocutor : —  whJtfik'MMkay. 

Glasgow,  28th  March,  1889. — Having  considered  the  cause,   MarchSisaB. 
finds  that  the  defenders  are  not  bound   to  deliver  up   to  the    sheriff  lmb. 
pursuers  the  goods  in  question  except  on  payment  of  the  general 
balance  of  store  charges  due  to  them  by  Messrs.  M'Eill  Brothers, 
and  subject  to  this  finding  appoints  the  case  to  be  put  to  the  roll 
of  the  fust  Court  in  session  with  a  view  to  further  procedure. 

J.  M.  Lbes. 

Note, — ^The  pursuers  are  merchants  in  various  places  in  England 
and  Scotland,  and  seek  delivery  of  certain  casks  of  whisky  which 
they  claim  to  have  bought  from  M*Kill  Brothers,  and  which  the 
latter  stored  with  the  defenders  in  their  own  name,  in  some  cases 
before  the  date  of  sale  to  the  pursuers,  and  in  other  cases  either 
on  the  date  of  sale  or  after  it. 

The  defenders  plead,  in  the  first  place,  that  the  pursuers  are 
not  owners  of  the  whiskies  in  question,  and  in  support  of  this 
plea  they  rely  on  the  judgment  of  Lord  Kinnear  in  the  case  of 
Muirhead  v  Anderson  d:  Co.,  19th  June,  1888,  and  on  the  recent 
decision  of  the  Inner  House  [now  reported,  16  R.  479]  in  the  case  of 
the  Distillert^  Co,  v  Dawson,  These  decisions  and  that  of  M^Call  v, 
Anderson,  7  M.  465,  exemplify  the  rule  that  traditiombus  non 
nudis  pactis  transferuntur  rerum  dominia;  but  I  am  averse  to 
base  the  decision  of  the  .case  on  this  plea  as,  if  sustained,  the 
action  would  need  to  be  thrown  out,  and  as  there  is  another  plea 
which,  if  sustained,  will  give  the  defenders  their  full  rights  without 
requiring  the  pursuers*  claim  to  be  wholly  set  aside. 

That  plea  is  that  the  defenders  are  not  bound  to  give  up  the 
whiskies  till  payment  be  made  to  them  of  the  general  storage 
charges  due  to  them  by  M*Kill  Brothers.  They  base  this  claim 
on  three  grounds.  They  say  it  is  constituted  by  agreement,  is 
warranted  by  rule  of  trade,  and  is  evidenced  by  the  course  of 
dealings  between  them  and  M'Kill  Brothers.  If  the  first  ground 
be  substantiated,  it  is  the  preferable  ground,  and  I  think  it  is  well 
founded.  Where  parties  choose  to  make  an  agreement,  it  is  the 
function  of  a  Court,  if  its  aid  is  invoked,  to  give  eflfect  to  that 
agreement  provided  such  agreement  be  not  antagonistic  to  law 
or  be  not  nullified  by  subsequent  occurrences  between  the  parties 
to  it.  Now,  there  is  nothing  illegal  in  a  storekeeper  or  ware- 
houseman declining  to  receive  goods  except  subject  to  a  lien  for 
the  general  balance  due  to  him  by  the  depositor  for  store  and 
warehouse  rent  of  these  and  other  goods.  If  it  were  sought  to 
convert  a  lien  for  storage  rents  into  a  security  for  all  debts  duo 
by  the  depositor  to  the  storekeeper,  a  Court  of  law  might  not 
sustain  such  a  contention  as  being  fundamentally  inconsistent 
with  the  commercial  interests  of  the  conununity  at  large ;  but  if 
the  notice  given  by  the  storekeeper  is  that  he  claims  to  hold  any 
goods  stored  with  him  by  a  party  for  the  general  balance  of 
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LAjrAmKSHimi.  storage  rents  due  by  such  party,  the  law  will  sustain  such  notice 
Moriji,  *c^^  if  it  be  clearly  given  and  be  not  unreasonable.  What  Coiirta 
have  shrunk  from  sustaining  is  liens  that  were  claimed  in  virtue 
of  a  notice  which  was  not  clear  or  which  was  unreasonable.  An 
example  of  the  latter  is  to  be  found  in  Leuckkart  v  Cooper^  3  Bingh. 
N.S.  99,  and  of  the  former  in  Bowman  v  MoIcoIth,  11  M.  &  W.  833. 
With  these  may  be  contrasted  Anderson's  Trustees  v  FlenUng,  9  M. 
718,  and  Miller  v  Hutchison  &  Dixon,  8  K  489. 

It  cannot  be  said  that  the  contract  said  to  have  been  con- 
stituted here  vaA  unreasonable  or  unlawful,  but  it  is  said  that  it 
was  not  clear.  The  provision  in  question  is  that  ''the  goods 
''undermentioned  are  held  subject  to  a  lien  by  the  storekeeper 
"  for  his  general  balance  against  the  same  account."  The  pursuers 
do  not  say  that  this  provision  or  notice  cannot  have  the  meaning 
which  the  defenders  give  it,  but  they  say  that  it  may  not  have 
such  meaning,  and  that  such  possibility  is  sufficient  for  their  con- 
tention. The  meaning  which  the  defenders  give  the  notice  is  that 
the  goods  undermentioned  have  been  received  on  account  of  M'Kill 
Brothers,  and  are  held  subject  to  a  lien  by  the  defenders  for  their 
general  balance  of  storage  rents  against  M'Kill  Brothers.  I  thmk 
this  is  the  fair,  obvious,  and  only  reading  of  the  notice. 

It  is  said  that  the  words  "the  same  account"  might  mean 
goods  stored  at  the  same  time.  But  it  is  a  canon  of  construction 
that  every  word  of  a  contract  is,  if  possible,  to  receive  a  meaning, 
and  that  no  part  of  the  oontrEMst  is  to  be  presumed  to  have  been 
made  needlessly.  Now,  at  common  law  a  storekeeper  would  have 
a  lien  over  each  article  of  goods  stored  at  the  same  time  for  the 
storage  charges  of  the  others,  and  therefore  I  cannot  take  the 
words  "  the  same  account "  as  having  the  meaning  the  pursuers 
give  them.  The  only  other  meaning  suggested — and  on  the  face 
of  the  contract  it  is  the  reasonable  reading — is  that  the  words 
"  the  same  account "  mean  the  accoimt  above  referred  to  in  the 
contract,  viz.,  the  account  of  M'Kill  Brothers. 

It  seems  to  me  that  the  lien  is  stipulated  in  dear  and  un- 
ambiguous terms,  and  where  that  is  so,  and  it  is  not  unreascmable 
or  unlawful,  it  must  receive  effect  (BelFs  Com.  ii.  103,  approved 
of  in  St/rong  v  Phillips  ds  Co,,  5  R.  770). 

The  only  remaining  question  is  that  of  the  discount  claimed 
by  the  pursuers.  I  agree  with  the  defenders  in  thinking  that 
where  the  pursuers  are  not  able  to  say  that  such  discount  is  due 
by  rule  of  trade,  but  only  that  the  defenders  have  been  in  use  to 
grant  it  to  M'Kill  Brothers,  this  does  not  constitute  a  right  of  law 
on  the  part  of  the  pursuers  to  demand  such  discounts.  The 
defenders  may  have  been  willing  for  purposes  of  their  own  to 
make  a  concession,  on  timeous  settlement  of  their  charges,  to 
M'Kill  Brothers  which  they  were  not  bound  to  make,  and  which 
is  in  excess  of  the  amount  stipulated  by  the  rules  of  the  associa- 
tion to  which  they  and  M'Kill  Brothers  belong.     But  I  daresay 
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the  defenders  may  be  open  to  repeat  this  concession  to  the  lahamwimu 
puFsiiers  if  they  are  now  saved  any  undue  trouble  in  regard  to  ^  Morrto,^aj^ 
payment  of  their  storage  charges.  J.  M.  L.  — 

This  interlocutor  was  acquiesced  in  by  the  pursuers. 

For  pursuers — Mr.   J.   Guturib  Smith  (Messrs.   Muirhsad  & 

GuTHKis  SMrrn),  Glasgow. 
For  defenders— Mr.  P.   L.   Miller  (Messrs.  J.   &  J.  Boyd  & 
MiLLKB),  Glasgow. 


W.  &  J.  MxjTTEB,  Fv/rmera ;  Whyte  &  Mackay,  De/emiera,     No.  41. 
GotUrtict — Implied  contract — Custom  of  trade — Discowit —  i^»a*mhim. 
Distillers  in  Glasgow  claimed  repayment  in  name   ofwh^^^k^MMkay. 
discount  of  part  of  storage  dues  paid  by  them  to  store- 
keepers  there.     An  agreement  for  discount  on  the  dues 
of  whiskies-  stored  in  the  distillers'  names  existed,  but 
the  whiskies  of  the  latter  had  been  transferred,  ex  facte 
absolutely,  to  certain  pledgees,  and  the  discount  claimed 
was  for  the  period  after  the  transfer.      It  was  proved 
that  there  was  not  in  Glasgow  a  general  usage  that 
storekeepers  should   allow   any  discount    to   distillers, 
though  it  was  allowed  in  many  cases,     ffeld  that  there 
was  not  by  agreement  or  by  the  custom  of  the  trade 
of  the  Glasgow  bonded  warehousekeepers  any  obligation 
to  allow  discount  on  storage  dues  after  the  transfer. 

This  action  was  raised  by  W.  &  J.  Mutter,  distillers, 
Glasgow,  and  Mr.  John  Gourlay,  chartered  accountant 
there,  as  liquidator  appointed  by  that  firm  on  its  dissolu- 
tion, to  recover  from  the  defenders,  Whyte  &  Mackay, 
bonded  storekeepers  in  Glasgow,  a  sum  of  £96  19s.  8d., 
tyeing  discount  at  25  per  cent,  claimed  on  certain  storage 
dues  for  whiskies  which  had  been  previously  paid  by  Mr. 
Gourlay  under  protest.  That  discount  was  claimed  as  due 
xinder  general  usage  of  the  bonded  storekeepers  in  Glasgow 
and  in  conformity  with  the  defenders'  practice  in  their 
dealings  with  the  pursuers  and  all  parties  storing  whiskies 
^th  the  defenders.  The  pursuers  also  claimed  that  dis- 
count was  due  under  the  conditions  on  which  the  pursuers 
originally  stored  the  goods  with  the  defenders,  as 
contained  in  the  correspondence  between  the  parties.  The 
nature  of  this  correspondence  is  shown  in  the  Sheriff's 
interlocutor.  The  defenders  denied  that  there  was  any 
discount  due  either  by  usage  or  contract.  After  proof  the 
Sheriff-Substitute  (Balfour)  issued  the  following  inter- 
locutor : — 

Glasgow,  I9th  Janvary,  1893. — Having  considered  the  cause,    jmli9.i8w. 
finds  that  for  some  years  past  the  pursuers  have  stored  whiskies  with  sheriff "ilLFoua. 
the  defenders,  and  since  1st  May,  1890,  they  have  done  so  under 
a  written  arrangement  contained  in  two  letters  from  the  defenders 
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liAVAWBiu.  to  them,  both  dated  Ist  May,  1890;  finds  that  according  to  that 
whyte"&Mackay. arrangement  the  pursuers  were  entitled  to  a  discount  of  25  per 
jAu.'ii^im.  ^®n*-  ^^  all  goods  held  by  the  defenders  in  the  pursuers*  name, 
sheriffiTifOD*.  and  on  all  goods  redelivered  to  the  pursuers  by  delivery  order  of 
Messrs.  William  Anderson  &  Co.,  and  on  which  the  charge  might 
be  payable  by  the  t)ursuers ;  finds  that  the  discount  claimed  in 
the  present  action  does  not  arise  on  goods  held  by  the  defenders 
in  name  of  the  pursuers  or  on  goods  redelivered  to  the  pursuers 
by  delivery  order  of  Messrs.  William.  Anderson  k  Co.,  but  it  arises 
on  goods  transferred  to  the  pursuers  by  Thomas  Clavering,  Son,  A 
Co.,  with  reference  to  which  there  was  no  arrangement  for  discoimt; 
finds  that  there  is  no  rule  of  trade  entitling  bonders  to  a  certain 
discount,  but  that  in  the  absence  of  special  contract  the  discounts 
allowed  vary  from  5  to  10  or  15  per  cent.,  and  sometimes  no  dis- 
count is  given  at  all;  finds  under  the  circumstances  that  the 
pursuers  are  not  entitled  to  the  discount  claimed ;  therefore 
assoilzies  the  defenders  from  the  conclusions  of  the  action,  and 
decerns :  Finds  the  pursuers  liable  to  them  in  expenses,  &c. 

D.  D.  Balfour. 
If'ote. — Prior  to  the  year  1885  the  bonded  storekeepers  of 
Glasgow  had  been  acting  each  on  his  own  account  with  their 
customers  in  regard  to  the  matter  of  discount.  There  was  no 
fixed  rate,  but  they  were  giving  on  an  average  from  10  to  15  per 
cent.,  in  some  cases  no  discount  was  given  at  all,  and  in  others  as 
high  as  25  per  cent.  In  order  to  assimilate  the  rates  and  curtail  the 
discounts,  an  association  was  formed  by  the  warehousekeepers  in 
1885,  and  among  the  byelaws  of  the  association  it  was  provided 
that  the  special  arrangements  then  existing  with  certain  firms  of 
bonders  might  be  continued,  but  no  new  special  arrangements  were 
to  be  entered  into  on  terms  lower  than  the  tariff  rates,  and  no 
discount  was  to  be  given  exceeding  10  per  cent,  on  such  tariff 
rates.  Previous  to  1885  the  discounts  were  all  given  under  special 
arrangement,  and  there  was  no  usage  under  which  discount  was 
given  independent  of  arrangement.  The  byelaws  of  the  asso- 
ciation have  been  adhered  to  by  the  members,  and  the  defenders 
are  not  only  members  of  the  association,  but  the  pursuers, 
W.  &  J.  Mutter,  were  also  members.  The  practice  under  the 
byelaws  has  been  not  to  give  discount  as  a  matter  of  course. 
The  warehousekeepers  have  many  customers  td  whom  they  give  no 
discount  at  all,  and  in  other  cases  the  discount  varies,  but  in  these 
cases  they  make  special  contracts.  There  is  no  usage  of  trade 
under  which  any  discount  is  claimable. 

The  pursuers  have  dealt  with  the  defenders  for  a  number  of 
years  past,  and  a  statement  has  been  lodged  showing  transactions 
from  7th  May,  1887,  to  21st  August,  1890,  in  all  of  which  a  dis- 
count of  25  per  cent,  has  been  allowed.  The  defenders  had  a 
special  arrangement  to  this  effect  with  W.  k  J.  Mutter,  and  they 
had  this  arrangement  in  writing  with  them,  and  it  was  specially 
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applicable  to  whiskies  stored  with  the  defenders  in  n^me  of  LunaiaHiM. 
William  Anderson  &  CJo.,  on  which  the  pursuers  paid  the  chai^ges.  ^^JJ^jk^Mackar 
This  arrangement  is  contained  in  two  letters  from  the  defenders  j^n^TS^iggB. 
to  W.  <fe  J.  Mutter,  dated  1st  May,  1890,  and  provides  that  on  all  aheriffBli.fov». 
goods  held  by  the  defenders  in  the  pursuer's  name,  and  on  all 
goods  redeliyered  to  the  pursuers  by  delivery  order  of  Messrs. 
William  Anderson  k  Co.,  and  on  which  the  charges  may  be  pay- 
able by  the  pursuers,  the  defenders  agree  to  allow  to  the  pursuers 
a  discount  of  25  per  cent.  The  defenders  maintain  that  this 
arrangement  came  to  an  end  on  21st  August,  1890,  when  the 
whiskies  which  stood  in  the  name  of  William  Anderson  &  Co. 
were  retransferred  to  W.  &  J.  Mutter,  and  then  transferred  by 
them  to  Thomas  Clavering,  Son,  k  Co.  The  defenders  say  that 
they  had  no  agreement  to  allow  25  per  cent,  discount  on  goods 
stored  in  name  of  Thomas  Clavering,  Son,  &  Co.,  and  that  although 
the  whiskies  belonged  to  W.  &  J.  Mutter,  they  had  been  transferred 
absolutely  to  Thomas  Clavering,  Son,  &  Co.  as  the  absolute  owners 
of  the  goods.  It  is  on  these  whiskies  that  the  pursuers  now  claim 
25  per  cent,  discoxmt,  on  the  groimd  that  they  belonged  to  W.  & 
J.  Mutter  and  were  included  in  the  written  arrangement  referred 
to.  They  also  maintained  that  according  to  the  rule  of  trade  a 
discount  of  25  per  cent,  is  exigible,  but  no  such  rule  of  trade 
has  been  established.     ... 

The  evidence  clearly  shows  that  the  special  arrangement  was 
made  owing  to  the  peculiar  circumstances  under  which  the 
defenders  stood  with  William  Anderson  &  Co.,  and  to  the  pressure 
which  was  brought  to  bear  upon  the  defenders  by  William  Ander- 
son &  Co.  through  the  Mutters.  The  terms  of  the  arrangement 
itself  are  quite  distinct,  and  apply  solely  to  goods  held  in  the 
pursuers'  name  and  to  goods  redelivered  to  them  by  order  of 
William  Anderson  &  Co.,  and  upon  which  the  charges  are  payable 
by  the  pursuers.  When  the  whiskies  were  retransferred  to  the 
pursuers  that  arrangement  came  to  an  end,  and  there  was  no 
agreement  upon  the  part  of  the  defenders  to  give  25  per  cent, 
discount  to  the  pursuers  on  whiskies  stored  in  name  of  Thomas 
Clavering,  Son,  &  Co.  When  the  transfer  is  intimated  the  store- 
keeper enters  the  transferee  as  absolute  owner  of  the  goods,  and 
makes  no  inquiry  as  to  the  nature  of  the  transfer,  and  a  new 
arrangement  requires  to  be  made  with  the  transferee  regarding 
dieoount,  if  any  discount  is  to  be  claimed. 

It  therefore  appears  to  me  to  be  clear  that  neither  by  usage  of 
trade  nor  by  express  contract  were  the  defenders  bound  to  allow 
discount  on  the  goods  in  question.  They  did  allow  it  to  the 
pursuers  before  1st  May,  1890,  under  a  special  contract  with 
them,  and  after  1st  May,  1890,  they  allowed  it  under  the  written 
arrangement  referred  to,  but  that  arrangement  ceased  on  21st 
August)  1890.  Accounts  were  then  made  up  and  settled,  and 
25  per  cent  allowed  in  terms  of  the  contracts 
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iiAiTAHtniiBB.         The  defendets  have  not  allowed  the  pursuers  any  discpunt  at 
^^  Matter  v^     all,  and  I  do  not  see  my  way  to  allow  any.     The  case  has  been 

Whyte  ft  Hacksy.       '  J  J  ,  .  ,    i        ^b- 

Jan  ITifigs  fought  on  the  footing  of  the  pursuers  being  entitled  to  25  per  cent 
shertffBALfou*.  <ii8eount,  and  in  my  judgment  they  are  certainly  not  entitled  to  that 
rate.  Under  ordinary  circumstances  they  would  have  got  under 
special  contract  5  or  10  per  cent. ;  but  that  would  apply  to  goods 
where  no  diflference  had  arisen  between  the  parties  and  no  litiga- 
tion had  ensued.  There  are  cases  where  the  bondholders  do  not 
allow  the  bonders  any  discount  whatever,  and  none  can  be  allowed 
here. 

It  ttiay  be  noted  that  the  defenders  allowed  the  pursuer 
Gourlay  discount  of  26  per  cent,  upon  charges  paid  by  Gourlay 
upon  12th  February,  1891 ;  but  this  was  the  amount  of  the  pur- 
suers' ledger  account  in  the  defenders'  books,  and  was  the  balance 
in  the  defenders'  ledger  against  the  pursuers  for  rents  accnied 
during  the  time  the  pursuers  were  in  difl&culties  and  previously, 
and  they  are  not  in  the  same  category  as  the  goods  held  by 
Thomas  Clavering,  Son,  &  Co.  D.  D.  B. 

For  purstiers— Mr.   Heury   A.    Roxbubgh    (Messrs.    Wright, 

JOHKOTON,  MaOKENZIS,  &  ROXBUBGH),  GlaSgOW. 

For  defenders — Mr.  P.  L.  Millek  (Measrs.  J.  &  J.  Botd  &  Miliar), 
Glasgow. 


No.  42. 

FirasHiiu. 

Toung  V  Nlool. 


Not.  16. 1802. 


Sheriff 

OlLLBBFU. 


SHERIFF  COURT  OF   FIFESHIRE. 

J.  Young,  Pwrmier;  J.  Nicol,  Defender. 

'Parent  and  Child — Bastard — Filiation — Proof, — Opinums  in 
accordance  with  M^Baym  v  Davidson^  22  D.  738,  (1) 
that  in  filiation  cases  judgment  is  to  be  given  for  the 
side  on  which  is  the  balance  of  credibility  on  the  whole 
evidence;  and  (2)  that  while  the  pursuer  must  prove  her 
case,  the  impressions  of  the  Sheriflf-Substitute,  who  saw 
the  witnesses,  as  to  their  credibility  and  the  falsehoods 
of  the  defender  as  to  facts  having  a  material  bearing  on 
the  case,  are  elements  in  deciding  whether  the  pursuer's 
case  heus  been  disproved. 

The  facts  in  this  case  sufficiently  appear  from  the  notes 
of  the  Sheriflfe.  The  Sheriff-Substitute  (Gillespie),  of  this 
date,  gave  decree  in  the  pursuer's  favour,  and  added  the 
following  note  to  his  interlocutor : — 

T*he  pursuer,  although  able  to  earn  her  living  as  a  pit-head 
worker,  is  unmistakably  "simple."  She  was  rather  nervous  in 
giving  her  evidence,  but  she  seemed  to  be  telling  the  truth.  The 
impression  which  the  defender's  manner  made  on  the  Sheriff- 
Substitute  was  distinctly  unfavourable.  It  seemed  that  of  a  man 
who  was  bracing  himself  up  to  deny  what  he  knew  to  be  true. 
His  manner,  it  may  be  added,  was  not  caused  by  anything 
aggressive  in  Mr.  Williamson's  examination.  No  doubt  impres- 
sions derived  from  the  manner  of  parties  are  fallible,  and  the 
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Sheriff-Substitute  has  thought  it  right  carefully,  and  with  as  little     fuuiu. 
prepossession  as  possible,  to  read  and  re-read  the  extended  notes  Young«Nicoi. 
of  evidence  to  see  whether  it  justifies  the  verdict  at  which  he    Not.^i898. 
would  have  been  inclined  to  arrive  immediately  after  the  proof     of^^n. 
and  debate.    He  thinks  it  does. 

The  defender  is  anzioVis  to  make  out  that  his  relations  with  the 
pursuer  were  confined  to  speaking  to  her  "in  the  passing/'  and 
that  he  never  even  stood  and  spoke  to  her.  When  pressed  about 
particular  places,  he  qualified  this  statement  by  an  admission  that 
he  had  stood  and  spoken  to  her  at  the  back  of  the  houses,  seeing 
perhaps  that  this  would  be  too  clearly  proved  to  make  it  safe 
to  deny  it.  But  if  the  pursuer's  witnesses  are  to  be  believed,  and 
the  Sheriff-Substitute  does  believe  them,  the  defender  was  about 
the  New  Year  and  some  time  after  keeping  the  pursuer's  com- 
pany to  a  much  greater  extent  than  he  admits.  One  of  the 
pursuer's  witnesses  is  her  mother,  and  it  may  be  said  that  the 
evidence  of  near  relatives  must  be  regarded  with  some  jealousy. 
But  thepursuer'smother  impressed  the  Sheriff-Substitute  as  astrictly 
truthful  w^itness.  For  instance,  she  is  careful  to  tell  that  she  was 
not  sure  it  waa  the  defender  who  was  tapping  at  the  window  till  her 
daughter  named  him.  Then,  again,  her  account  of  her  conversa- 
tion with  the  defender  after  her  daughter's  pregnancy  was  known 
to  her  is  characterised  by  a  moderation  of  statement  which  would 
require  great  art  to  simulate.  A  fabricator  of  the  conversation 
would  probably  have  put  a  more  direct  admission  into  the  mouth 
of  the  defender.  But  the  pursuer's  case  is  by  no  means  dependent 
on  the  sole  evidence  of  herself  and  her  mother.  To  appreciate  the 
force  of  the  evidence  it  must  be  taken  as  a  whole  and  compared 
with  the  defender's  statement.  But  it  may  be  pointed  out  that 
on  two  occasions  the  defender  is  proved  to  have  made  an  op- 
portunity to  be  alone  with  the  piu^suer,  once  when  Maggie  Bums 
was  with  her  and  once  when  Christina  Simpson  was  with  her. 
With  regard  to  the  evidence  of  Mrs.  Wilkinson,  it  cannot  be  held 
as  proved  that  the  defender  was  the  man  whom  she  saw  at  the 
side  of  the  railway  with  his  arm  roimd  the  pursuer,  but  it  is  not 
to  be  left  out  of  account  as  a  corroboration  of  the  pursuer's  story 
that  Mrs.  Wilkinson,  who  showed  herself  a  careful,  intelligent, 
and  unbiased  witness,  believed  at  the  time  that  it  was  the  defender. 
The  defender  cannot  say  that  her  belief  was  induced  by  her  know- 
ledge that  he  was  keeping  company  with  the  pursuer,  for  his  case 
is  that  he  was  not  keeping  company  with  her. 

The  defender's  agent  said  that  if  all  that  the  witnesses,  other 
than  the  pursuer,  said  were  held  as  proved,  it  would  not  amount 
to  suspicious  circumstances.  Perhaps  not,  though  it  must  be 
kept  in  view  that  what  would  not  amount  to  suspicious  circum- 
stances in  the  case  of  a  person  of  average  capacity  assumes  a  some- 
what different  aspect  where  the  girl  is  more  or  less  weak  in  mind. 
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FinuiKB.     The  question  naturally  suggests  itself,  why  should  th    defender 

Yonng  V  Niooi.  have  been  seeking  the  pursuer's  company  at  all  ?     It  could  hardly 

Not.  16. 1892.    iiay^  heen  on  account  of  the  attractions  of  her  conversation.     But 

GuluajNi.     ^^®  really  important  question  is  not  whether  the  defender  might 

perhaps  have  safely  admitted  all  that  is  proved,  but  whether,  by 

his  denial  of  material  circumstances,  winch  did  take  place  and 

which  he  could  not  well  have  forgotten,  his  testimony  has  been 

seriously  discredited. 

There  is  sufficient  evidence,  in  the  Sheriff-Substitute's  opinion,  to 
warrant  the  conclusion  that,  contrary  to  the  defender's  statement, 
he  was  often  about  the  period  to  which  this  inquiry  relates  in  the 
pursuer's  company  alone,  not  only  in  the  one  place  where  he  admits 
standing  with  her,  but  in  other  places ;  that  he  came  to  her  house 
one  night  and  tapped  at  the  window  for  her  to  come  out ;  and 
lastly,  that  after  the  pursuer  became  pregnant  he  had  the  conver- 
sation with  her  mother  to  that  effect,  stated  by  that  witness,  in 
which  he  promised  to  come  to  the  house  to  settle. 

There  remains  the  remarkable  evidence  for  the  defence  given 
by  George  Doig.  The  pursuer's  agent  said,  what  is  unquestionably 
correct,  that,  if  the  defender  had  connection  with  the  pursuer  at  a 
time  corresponding  to  the  birth  of  the  child,  she  would  be  entitled 
to  decree  against  him  even  though  Doig  had  connection  with  her 
about  the  same  time.  But  if  it  were  certain  that  Doig  had  con- 
nection with  her,  her  denial  of  this  would  discredit  her  so  fatally 
that  her  statements  in  regard  to  the  defender  could  not  be  depended 
on.  A  story  like  that  told  by  Doig  and  the  defender  is  difficult  to 
disprove,  but  the  Sheriff-Substitute  is  sceptical  about  its  truth. 
The  story  is  obviously  open  to  a  good  deal  of  observation.  It 
is  scarcely  credible  that  when  the  defender  went  to  see  Doig, 
at  Dairsie,  the  pursuer  was  not  mentioned.  One  cannot  help 
suspecting  that  the  arrangement  as  to  Doig's  debt  to  the  defender 
was  not  unconnected  with  the  evidence  which  Doig  has  given. 

On  the  whole,  therefore,  the  Sheriff-Substitute  thinks  that  the 
pursuer  is  entitled  to  decree. 

The  Sheriff  (Mackay)  adhered  to  the  Sheriff-Substitute's 
judgment,  and  added  the  following  note  to  his  interlocutor: — 
Feb.  90. 1803.  The  opinion  of  the  late  Lord  President,  when  Lord  Justice-Clerk, 

Bheriflr  Mackat.  in  M^Bayne  v  Davidson^  22  D.  738,  states  the  rules  which  have  been 
generally  applied  in  Sheriff  Courts  as  to  the  evidence  necessary  for 
the  pursuer's  success  in  filiation  cases.  It  is  constantly  referred  to, 
and  frequently  partially  quoted,  but  I  think  it  worth  while  to 
quote  it  fully,  for  I  shall  follow  it  until  it  is  altered  by  a  decision 
of  greater  authority.  "The  evidence  is  to  be  dealt  with  as  in 
"  other  cases.  The  parties  are  the  principal  witnesses;  they  know 
"  the  facts  which  lie  at  the  bottom  of  the  case;  and  what  the  Court 
"has  to  consider  is,  on  the  whole  evidence,  on  which  side  is 
"the  balance  of  credibility.     Where  the  parties  contradict  each 
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"other  the  Court  are  put  in  the  position  of  a  jury  to  decide     fiimim. 

"  on  which  side  is  the  balance  of  credibility.     Still,  however,  the  t«iii«^ni«>l 

"defender  is  entitled  to  say  that  the  pursuer  must  prove  her    ^*>.»j^i«i«. 

"case."     I  was  pressed  in  this  case,   as   I  and  doubtless  other  »'rtff«A<«A¥. 

Sheriffs    have    been    in    other    cases   of    the   same    kind,    with 

certain  dicta  of  the  present  Lord  Justice-Clerk  and  Lord  Trayner, 

and  an  apparent  conflict,  at  least  on  the  face  of  the  reports,  between 

their  opinions  and  that  of  Lord  Young  as  to  what  corroboration  of 

the  pursuer  is  necessary.     In  M^Kinven  v  M^MUlan,  13th  June, 

1892,  19  R.  369,  the  Lord  Justice-Clerk  is  reported  to  have  said, 

"  A  pursuer  of  such  an  action  must  prove  her  case  like  any  other 

"pursuer,  and  she  does  not  prove  it  unless  she  brings  evidence 

"  truly   corroborative  of  her  evidence  such  as  would  be  held 

"  sufficient  corroboration  of  the  evidence  of  a  party  interested  in 

"  the  issue  in  any  ordinary  case  " ;  and  Lord  Trayner,  "  The  rule 

"  applicable  to  filiation  cases  is  now  the  same  as  that  which  applies 

"  to  any  other  kind  of  case  which  depends  on  the  ascertainment  of 

"disputed  fact.     The  pursuer  must  prove  her  averments  in  an 

"  action  of  filiation  just  as  she  would  require  to  prove  her  aver- 

"  ments  in  an  action  on  a  contract  where  the  alleged  contract,  or  the 

"  alleged   breach  of  contract,  or  other  allegation  on  which  the 

"action  is  founded,  is  disputed."     Lord  Young,  on  the  other 

hand,  who  dissented  from  the  judgment  in  favour  of  the  defender, 

observed,    "In  the  present  state  of  the  law  we  take  the  whole 

"evidence  together,  and  if  we   think   the   woman's  story  true 

"  we  give  decree.     We  require  some  corroboration.     But  little 

"will  do.     If  we  think  that  he  {t,e,  the  defender)  lies,  that  is 

"  a  circiunstance  that  we  are  entitled  to  act  upon.     It  is  not  that 

"  his  lie  proves  the  case,  but  that  his  falsehood  is  a  thing  which  we 

"  are  entitled  to  take  account  of  in  considering  whether  we  may 

"  safely  act  upon  the  woman's  statement  if  we  believe  it."     In  the 

more  recent  case  of  Costley  v  Little,  18th  Nov.  1892,  30  S.L.R.  87, 

in  which  both  Sheriff  and  the  Court  of  Session  decided  in  favour 

of  the  pursuer,  holding  a  letter  which  the  defender  denied  having 

written,  but  which  was  proved  to  be  his,  sufficient  corroboration 

of  the  pursuer's  oath,  Lord  Young  made  the  following  remarks  : — 

"  I  do  not  think  that  falsehood  on  the  part  of  either  party  to  the 

"  case  is  ever  altogether  unimportant ;  it  may  be  of  more  or  less 

"  importance  according  to  circumstances.    The  proof  of  any  number 

"  of  falsehoods  on  the  part  of  the  defender  xmconnected  with  the 

"case  would   not  support  the  case  of  the  pursuer;  it  would 

"only  discredit  the  testimony  of  the  defender.     But  where  the 

"  falsehood  is  on  matters  connected  with  the  case,  it  may  be  of  great 

"  importance,  and,  indeed,  may  be  conclusive  taken  in  connection 

"  with  other  evidence  which  would  not  have  been  sufficient  without 

"  it."     Lord   Trayner,  on  the  other  hand,  said,  "  If  a  defender 

"in  his  evidence  denies  the   pursuer's  statement,   that  cannot, 

"  in  any  view  of  it,  be  regarded  as  a  corroboration  of  the  pursuer. 
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Firauni.     "For  if  the  defender's  denial  is  true,  it  is  a  contradiction  of 
YoangrNiooL   "the  pursuer ;    if  it  is  false,  or  is   believed  to  be  false,  it  is 
Feb.  ao.  18B6.    ti  not  evidence  to  any  effect — it  is  simply  discarded  as  false.    A  false 
*'  statement  cannot  afford  any  corroboration ;  it  is  not  believed." 

It  is  of  considerable  importance  for  the  future  guidance  of  the 
Sheriff  Ck>urts  to  ascertain  which  of  these  apparently  conflicting 
views  as  to  the  evidence  necessary  in  filiation  cases  ought  to 
prevail,  and  I  have  found  it  necessary  to  consider  this  point  in  the 
present  casa  The  two  recent  cases  afford  no  light  as  precedents, 
for  they  merely  show  what  was  in  the  former  case  considered 
insufficient,  and  in  the  latter  sufficient  corroboration  of  the 
pursuer's  oath — as  it  happened  in  each  case,  a  letter  by  the 
defender.  The  solution  of  the  difficulty,  and  the  safest  rule, 
is,  I  think,  to  be  found  in  the  opinion  of  the  late  Lord  President 
in  M^Bayne  v  Davidion.  The  question  is  a  jury  question  or  issue 
of  fact,  but  of  fact  of  which  the  two  parties  (unless  in  some 
quite  exceptional  case)  alone  have  knowledge.  If,  when  they 
contradict  each  other  as  to  the  fact  (as  they  do  in  every  contested 
case),  there  is,  notwithstanding,  an  admission  by  either  of  acts, 
writings,  or  conduct  which  render  the  evidence  of  that  party 
on  the  main  issue  unworthy  of  credit,  or  there  is  a  denial  by 
either  of  facts  material  to  the  case  otherwise  clearly  proved  by 
third  parties,  which  (in  like  manner)  render  the  evidence  of  that 
party  unworthy  of  credit^  while  the  evidence  of  the  other  party  is 
not  open  to  any  observation  against  its  credibility,  and  is 
supported  by  the  circumstances  of  the  case,  such  as  the  open 
relations  of  the  parties,  the  terms  of  their  written  correspondence  (if 
any),  and  their  conduct  towards  each  other,  the  Court,  as  a  jury,  is 
entitled  to  act  upon  the  testimony  it  believes.  It  appears  to  be  this 
view  of  the  matter  which  has  led  Lord  Rutherfurd  Clark  and  other 
judges  frequently  to  confine  their  judgment  in  such  cases  to  a 
verdict  of  "  proven  "  when  that  is  in  their  opinion  the  result  of  the 
evidence  as  a  whole,  or  of  "  not  proven  "  when  the  evidence  leaves 
the  case  doubtful.  A  false  statement  cannot,  of  course,  as  Lord 
Trayner  says,  "afford  in  itself  any  corroboration;  it  is  not 
"believed."  But  when  it  is  not  believed,  only  the  opposite 
statement  remains,  which  is  believed,  and  is  sufficient,  if  not 
by  itself,  at  all  events  with  the  kind  of  corroboration  which  exists 
in  nine  out  of  ten  filiation  cases.  I  assume,  of  course,  that  the 
falsehood  or  falsehoods  satisfy  the  Court  that  the  party  is  not 
telling  the  truth  on  the  main  issue.  Still,  as  the  late  Lord 
President  expressed  it,  "the  pursuer  must  prove  her  case."  He 
does  not  add,  "like  any  ordinary  case  of  contract  or  breach  of 
"contract,"  and  it  is  thought  rightly,  because  filiation  cases  differ 
from  such  cases,  not  only  because  the  two  principal  witnesses  must 
be  the  parties  (for  this  may  happen  in  other  cases),  but  also  because 
the  cardinal  fact  is  concealed,  so  that  there  is  almost  invariably  an 
abstnoe  of  direct  teBtimony,  except  as  to  oircumstanoes  and  iud- 
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dents  from  which  inferences  may  be  drawn  but  by  which  the  VmsmtoL 
main  fact  cannot  be  proved.  I  do  not  think  the  Lord  Justice-Clerk  Tonng »nicoi. 
or  Lord  Trayner  really  intended  to  diflfer  from  the  late  Lord  Pre-  Feb.  ao.  im. 
sident  Their  judgment  in  M*Kinven*8  case  was  given  because  they  Sheriff  macwat. 
thought  the  Sheriff-Substitute  had  gone  too  far  in  holding  the 
pursuer's  consistent  story  sufficient  proof,  without  other  corrobora- 
tion, which  they  held  (contrary  to  Lord  Young's  view)  the 
defender's  letter  did  not  amount  to.  Lord  Trayner  no  doubt 
criticises  Lord  Benholme's  language  in  M^Bayne  v  Bavidsoriy  that 
"  the  defender,  by  giving  a  false  account  of  the  matter,  has  afforded 
"  that  corroboration  which  would  be  otherwise  awdnting,"  and  it  is 
perhaps  not  quite  accurate  language;  but  what  Lord  Benholme 
meant,  and  what  that  case  decides,  is  that  the  contradiction  of 
the  defender  by  a  third  party  on  a  material  point,  which  leads  the 
Court  to  disbelieve  his  evidence  on  the  cardinal  fact,  leaves  the 
pursuer's  evidence  (if  unimpeachable)  uncontradicted,  and  entitles 
the  Court,  if  it  believes  his  statement  on  the  evidence  as  a  whole, 
to  decide  in  his  favour.  Applying,  therefore,  the  rule  applied  in 
M^Bayne  v  Davidson  to  the  present  case,  I  find  that  the  Sheriff- 
Substitute,  who  saw  the  witnesses,  believed  the  pursuer,  and  dis- 
believed the  defender  both  at  first  and  after  the  reconsideration  of 
the  proof.  This  is  not  conclusive,  for,  if  it  were,  appeal  would  be 
an  idle  form,  but  the  impression  of  the  Sheriff-Substitute  as  to  the 
credibility  of  the  witnesses  is  not  a  circumstance  which  the  Sheriff 
can  leave  out  of  account. 

The  defender  denies  that  he  was  in  the  company  of  the 
pursuer  on  three  occasions,  two  of  which  are  certainly  proved 
by  independent  third  parties,  Maggie  Brown  and  Christina 
Simpson.  I  do  not  think  the  fact  that  these  meetings  were 
in  the  morning,  while  the  occasion  principally  founded  on  was  in 
the  evening,  though  properly  pointed  out  by  the  defender's  agent, 
Lb  material  on  the  question  of  credibility.  Nor,  read  as  a  whole, 
do  I  think  the  identification  of  the  defender  by  Mrs.  Wilkinson  is 
the  hesitation  of  an  uncertain,  and  not  the  caution  of  a  con- 
scientious witness,  who  has  really  no  serioiis  doubt  on  her  own 
mind.  If -the  occasion  to  which  she  speaks  is  proved,  there  is 
proof  of  improper  familiarity,  denied  by  the  defender,  which  would 
be  ample  corroboration  of  the  pursuer's  case.'  Even  giving  him 
the  benefit  of  the  doubt  as  to  this  meeting,  there  remain  two 
meetings  denied  by  him  but  proved  by  independent  witnesses, 
which  arc  as  strong  corroboration  as  there  was  in  the  case  of 
M^Bayne, 

The  pursuer's  mother's  evidence,  though  open  to  some  observa- 
tion in  itself,  must  also  be  allowed  some  weight  when  other 
witnesses  discredit  the  defender's  testimony  on  other  points. 

The  chief  difficulty  I  have  felt  in  this  case,  which,  although  I 
think  it  proved,  is  no  doubt  a  narrow  case,  relates  to  the  evidence 
of  Doig.     But  the  Sheriff-Substitute  evidently  did  not  believe  him, 
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FmsBiBB.     and  a  witness  who  was  produced  to  prove  his  own  misconduct  and  so 

Young  pniooi  to  save  his  friend  is  not  a  witness  of  the  best  kind,  any  more  than 

Feb.  10, 18W.    a  near  relative  of  the  woman.     To  the  statement  which  excited  the 

sh«riffMACKAi.  suspicion  of  the  Sheriff-Substitute  as  to  the  credibility  of  Doig,  that 

when  he  met  the  defender  this  case  was  not  mentioned,  I  may 

add  that  it  is  not  easy  to  understand  what  "  being  stormstayed  " 

at   Cupar   means,  and   this,   Doig   alleges,  gave   the    accidental 

.   opportunity   for   his    seeing    the    defender.       Applying    to   the 

evidence  as  a  whole  the  test  suggested  in  M^Bayne^s  case,  the 

balance  of  credibility  appears  to  be  decidedly  on  the  side  of  the 

pursuer,  and  I  concur  with  the  Sheriff-Substitute  that  she  has 

proved  her  case  according  to  the  rules  which  have  been  generally 

applied  in  such  cases. 

For  pursuer— Mr.  D.  Williamson,  Kirkcaldy. 
For  defender— Mr.  J.  C.  Macbeth,  Dunfermline. 


No.  43.       SHERIFF  COURT  OF  FORFARSHIRE. 

FouAUHiEB.      ^  B  Gumming,  Pu&wer;  William  Thomson  &  Sons, 

ThSSMJn..  Defenders, 

Sale — B^ection  —  Duconformity  to  sample — Woollen  cloth 
"  shaded "  and  mixed  with  cotton, — A  firm  of  wholesale 
woollen  warehousemen  purchased  a  lot  of  woollen  cloth 
on  sample,  and  after  they  had  taken  the  cloth  into  stock 
and  resold  portions  of  it,  found  that  it  was  composed  to 
the  extent  of  30  per  cent,  of  cotton.  They  instantly 
returned  the  rest  of  it.  Held  that  they  were  entitled  to 
do  so,  and  not  bound  to  pay  the  price. 

The  interlocutors  of  the  Sheriffs  (Campbell  Smith  and 
Comrie  Thomson),  which  were  as  follows,  fully  explain  the 
nature  of  the  case : — 
jtti7SB.i8Bs.  Dundee,  29<A  Jvly,  1892. — The  Sheriff  Substitute  having  con- 

Sheriff  sidcred  the  closed  record,  proof  led,  productions  and  whole  process, 
finds  that  the  defenders,  on  or  about  15th  January,  1891, 
purchased  from  W.  F.  Russell  of  Glasgow,  the  pursuer's  agent, 
the  goods,  consisting  of  eight  pieces  of  trousering,  the  price  of  which 
is  sued  for  in  this  action  and  amounts  to  £57  10s  6d.;  finds  that 
the  contract  was  made  on  the  faith  of  patterns  or  samples  of 
the  four  pieces  of.  cloth,  said  samples  being  about  the  area  of  a 
medium-sized  sheet  of  notepaper ;  finds  that  the  defenders'  repre- 
sentative, at  the  time  of  sale  expressed  a  wish  and  noted  it  in  the 
order  book  at  the  time,  that  the  goods  should  be  delivered  between 
the  1st  and  10th  May,  but  that  pursuer's  ageut,  owing  to  some 
unexplained  misunderstanding,  directed  immediate  delivery;  finds 
that  the  goods  were  delivered  on  12th  March,  and  that  defenders'  re- 
presentative wrote  immediately  complaining  that  they  had  been  sent 
too  soon,  and  that  thereupon  pursuer,  in  the  belief  that  defenders' 
object  was  to  obtain  longer  credit,  wrote  agreeing  to  hold  the  date 
of  delivery  as  if  postponed  to  10th  May ;  finds  that  toward  the 
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end  of  April,  before  taking  the  goods  into  stock,  the  defenders'  fom AMHimt 
manager  and  one  of  the  shopmen  looked  at  a  yard  or  two  of  each  T^SSin  a'sods. 
of  the  four  pieces  and  compared  them  with  each  of  the  four  por-  juiy^^iagj. 
tions  of  the  samples  left  with  them  at  the  time  of  sale,  mainly  to  shniir 
be  assured  that  the  colour  of  the  pieces  corresponded  with  the  ^^'"""  ®*""" 
samples;  finds  that  between  28th  May  and  6th  June  the  defenders, 
in  course  of  the  retail  part  of  their  business,  sold  several  small 
portions  of  the  goods,  amounting  to  44|  yards;  finds  that  a  customer 
to  whom  a  few  yards  had  been  sold  came  back  to  them  and  com- 
plained of  the  irregular  and  diverse  colours  or  shadows  of  the 
cloth,  and  that  they  then  made  an  examination  of  the  said  four 
pieces  and  found  them  all  barred  and  shaded  in  colour  from  end  to 
end ;  finds  that  instantly  on  discovering  this  objection  to  or  im- 
perfection in  the  cloth,  and  without  communicating  with  pursuer, 
they  returned  the  cloth  to  him;  finds  that  pursuer,  in  respect,  as 
he  alleged,  of  undue  delay  and  of  bulk  having  been  broken,  refused 
to  take  back  the  goods,  and  is  now  suing  for  the  price  thereof ; 
further  finds  that  since  the  sending  back  of  the  goods  the  defenders 
liave  discovered  that,  though  in  appearance  woollen,  and  bought  in 
the  belief  that  they  were  composed  of  wool,  they  are,  to  the 
extent  of  30  per  cent,  or  thereby,  composed  of  cotton;  sustains 
the  defence  in  respect  (1)  that  the  pieces  of  cloth  in  question  are 
not  of  uniform  colour,  but  are  crossed  throughout  at  irregular 
intervals,  varying  from  2  or  3  inches  to  a  few  yards,  by  bars  of 
colour  visibly  darker  or  lighter  in  shade  than  contiguous  bars, 
all  said  bars  being  of  irregular  breadth;  (2)  that  the  cloth, 
which  is  woollen  in  appearance  and  plainly  intended  to  pass  for 
wool,  is  largely  adulterated  with  cotton;  and  (3)  that  there  were,  in 
the  breaking  of  bulk  and  sales,  no  acts  whatever  amounting  to 
renunciation  of  the  right  to  reject  the  goods  or  otherwise  to  refuse 
acceptance  of  them  as  the  goods  contracted  for  after  their  fault  or 
faults  were  known  ;  therefore  assoilzies  the  defenders,  except  as  to 
the  sum  tendered  in  payment  of  goods  sold  and  unretuniable, 
being  the  sum  of  £5  9s.  2d.  sterling,  for  which  decerns  against  the 
defenders;  finds  pursuer  liable  in  expenses,  <bc.,  and  decerns. 

J.  C.  Smith. 
I^ote. — That  the  cloth  in  question  is  barred  across  with  parallel 
shadows  is  a  fact  that  no  one  with  good  eyesight  can  fail  to  see  if 
the  cloth  be  stretched  out  at  length  in  a  good  light.  A  north 
light  is  said  to  be  the  best,  but  I  could  see  it  well  enough  in 
the  very  mixed  changeable  light  of  the  large  Dundee  Courthouse. 
One  darkish  piece  was  very  slightly  barred,  another  lightish  piece 
at  some  parts  showed  cross  bars  in  its  shade  every  few  inches. 
When  looked  at  near  at  hand  only  a  few  of  these  bars  are  distinctly 
visible,  and  I  can  hardly  believe  that  they  would  be  noticeable  in 
a  pair  of  trousers.  Personally  I  should  have  thought  the  cloth 
good  enough  to  adorn  dandies  for  a  fortnight  in  summer.  For 
anything  I  could  tell,  the  crossing  shadows,  like  shot  silk,  might 
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FOBiAUHuuL  have  been  an  improvement.  The  dandies  of  last  century  rejoiced  in 
ThomMn*£%^iM.  *'^®  "glories  of  a  clouded  cane,"  and  I  don't  know  why  the  dandies 
July "STisea.  ^^  *^^^  century  may  not  rejoice  in  the  glories  of  a  "clouded"  pair  of 
Sheriff  breeches.  But  the  men  of  skill  in  regard  to  the  art  of  tailors  and 
campmu. Smith,  ^jjg  needs  of  dandies  say  that  the  cloth  is  "not  perfect"  and 
"not  merchantable,"  and  I  must  surrender  what  may  probably  be 
the  prejudices  of  ignorance  to  their  enlightened  commercial  opinion. 
To  my  mind,  the  other  objection  to  this  cloth,  though  it  was 
started  rather  late,  is  much  more  serious.  The  cloth  is  wool  on  its 
face  and  cotton  in  its  heart.  Whatever  may  be  thought  of  this  sort 
of  stuff  commercially,  it  cannot  be  looked  upon  morally  as  anything 
else  than  yarn  spun  out  of  wool  with  cotton  "  scribbled  "  into  it, 
designedly  spun  and  woven  with  intent  to  pass  as  pure  woollen 
cloth,  when  to  the  extent  of  25  per  cent,  it  certainly  is,  and  to 
the  extent  of  33  per  cent,  it  probably  is,  cotton  and  not  wool. 
Fraudulent  stuff  of  that  kind  is  said  to  be  ordinary  "  Lancashire 
"  trousering."  If  that  be  so,  it  is  high  time  that  the  knowledge  was 
spread  beyond  the  select  circle  of  drapers  and  commercial  travellers. 
The  pursuer  seemed  to  me  to  be  a  young  man  of  superior  intelli- 
gence and  singular  candour.  I  don't  fancy  that  he  would  do 
anything  that  other  manufacturers  do  not  da  But  I  venture  to 
think  and  assert  that  no  custom  or  usage  of  trade  can  justify 
adulteration  with  cotton,  or  anything  else,  to  the  extent  of  25  or 
30  per  cent.  Men  in  the  trade  may  know  about  it  and  guard 
against  it.  But  I  don't  believe  they  all  know  (I  don't  think 
defenders'  representative  knew  so  much  as  he  knows  now),  and 
that  there  was  some  ground  for  the  sarcastic  observation  of  a 
clever  witness  from  Glasgow,  who  said  that  in  buying  their 
trouserings  brains  as  well  as  wool  were  included  in  the  price.  But 
I  feel  very  confident  that  the  men  who  buy  that  cloth  to  wear  it 
as  trousers  do  not  know  that  it  is  largely  composed  of  cotton; 
perhaps  they  do  not  care,  and  probably  the  only  stateable  excuse 
for  adulterating  the  cloth  is  that  few  men  would  buy  it  who 
would  care  to  wear  the  same  trousers  above  a  dozen  times;  but  if  a 
poor  man  about  to  get  married  should  fancy  a  bit  of  it  as  wedding 
attire,  and  look  forward  to  wearing  it  on  summer  holidays  for  fifty 
years,  he  is  likely  to  discover  that  he  has  been  cheated  some  years 
too  late.  So  long,  however,  and  whenever  it  is  possible  to  give 
redress  against  adidteration,  I  think  it  ought  to  be  done,  and  I  see 
no  reason  for  not  giving  it  here  except  that  redress  is  obtainable  on 
another  though  less  substantial  ground.  J.  G.  S. 


Oct  80.1901  Edinburgh,  30tk  October,  1892. — The  Sheriff  having  resumed 

^'thomto"""  consideration  of  the  cause,  dismisses  the  appeal,  adheres  to  the 
interlocutor  of  the  Sheriff-Substitute,  and  decerns;  finds  the 
defenders  entitled  to  additional  expenses,  <&c. 

John  C!omrib  Thomson. 
Note, — ^As  usual,  and  as  is  natural,  there  is  a  difference  of 
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opinion  among  the  experts  who  have  been  examined  as  to  the  FbBFAMUM. 
quality  of  the  cloth  which  is  the  subject  of  this  action.  Some  of  ThSSS^ffKw. 
them  seem  to  think  that  the  defenders  are  too  fastidious,  which  oet.li^i«». 
probably  means  that  they  (the  experts)  believe  that  they  could  8herira>iiEM 
have  disposed  of  it  (the  cloth)  to  customers  without  its  defects  thomsoi. 
being  discovered,  but  I  am  satisfied  that  the  conclusion  at  which 
the  Sheriff-Substitute  has  arrived  is  justified  by  the  evidence. 
The  cloth  was  so  much  "shaded"  and  so  largely  mixed  with  cotton  as 
to  justify  the  purchasers  in  returning  it.  It  is,  of  course,  a  question 
of  degree  in  all  such  cases.  A  certain  amoiuit  of  "shading"  is  inevi- 
table, but  account  is  taken  of  that,  and  allowance  is  made  for  it  by 
the  manufacturer.  It  is  also  well  known  in  the  trade  that  York- 
shire tweeds  are  not  a'  oo'.  But  in  the  present  case  the  amount 
of  "shading"  and  the  very  large  proportion  of  cotton  to  wool  make 
the  goods  unmerchantable,  at  least  among  Scotch  East-country  folk. 
In  the  excellent  argument  with  which  the  case  was  supported  on 
either  side  I  gathered  that  Mr.  Buchanan,  for  the  pursuer,  mainly 
relied  upon  the  application  to  the  facts  of  the  legal  doctrine  con- 
cerning timeous  rejection.  I  quite  recognise  that  when  a  buyer 
orders  goods  it  is  his  duty  to  examine  them  on  delivery,  so  as  to 
see  that  they  are  conform  to  contract,  and  if  they  are  not  so,  to 
return  them  immediately  to  the  seller;  but  that  rule  must  be 
applied  reasonably,  and  is  necessarily  subject  to  modification  in 
particular  cases.  If  the  buyer  does  anything  which  infers  an 
election  to  accept  the  goods  he  cannot  afterwards  reject  them;  but 
even  if  he  has  sold  part  of  them  (as  here)  he  is  not  barred  from 
objecting  if  their  defects  had  not  been  discovered  by  him— 
the  failure  to  discover  not  being  culpably  careless  on  his  part. 
The  defenders  seem  to  me,  apart  from  any  question  of  custom 
of  trade,  to  have  made  as  much  examination  of  the  goods  delivered 
as  was  reasonably  incumbent  on  them,  and  immediately  upon  the 
inferior  quality  of  the  cloth  being  discovered  by  them  they 
returned  it.  J.  C,  T. 

For  pursuer — Mr.  Andrew  Bcchanan  (Messrs.  Shield  &  Ktd), 

Dundee. 
For  defenders— Mr.  F.  E.  Scott  (of  Messrs.  D.  S.  &T.  LrmJEJOHN), 

Dundee. 


SHERIFF  COURT  OF  RENFREW  &  BUTE.    ^o.  44. 

RoBEBT  Miller,  Pv/rsuer;  Caledonian  Railway         Ri»mw  a«d 
Company,  Defenders.  MiiSi» 

Railway — Carrier  of  passengers — Liability  far  steamboats  in  ^^*5ijS». 
connection  with  trains. — A  railway  company  issued  return 
tickets  for  a  day's  excursion  from  certain  stations  in 
Scotland  to  Belfast;  and  they  did  so,  on  one  day,  much  in 
excess  of  the  number  of  passengers  that  could  be  carried 
by  the  steamer  usually  running  in  connection  with  the 
train.  Extra  steamers  were  put  on,  but  these  not  being 
BO  swift,  passengers  carried  by  them  were  unable  to 
return  the  same  day  to  their  respective  stations  in 
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SberlffBiQG. 


Scotland.  In  an  action  of  damages  at  the  instance  of 
one  such  passenger  against  the  railway  company,  in- 
respect  of  the  loss,  &c.,  resulting  from  detention,  held 
that  the  railway  company  were  not  exempted  from 
liability  by  having  had  conditions  printed  on  the  ticket 
stating  that  "the  holder  by  accepting  it  agrees  that 
"  the  respective  companies  or  owners  are  not  to  be  liable 
"  in  any  loss,  injury,  damage,  delay,  or  detention  caused 
"or  arising  off  their  respective  railways,  coaches,  or 
"  steamboats." 

This  was  an  action  in  the  Small  Debt  Court  of  Greenock 
at  the  instance  of  Robert  Miller,  Port-Glasgow,  against  the 
Caledonian  Railway  Company  for  payment  of  £2  as 
damages  alleged  to  be  due  in  respect  of  the  defenders' 
failure  to  implement  a  contract  which  they  had  entered 
into  with  him  to  convey  him  and  his  wife  from  Port- 
Glasgow  to  Belfast  via  Ardrossan,  on  16th  July,  1892, 
and  back  to  Port-Glasgow  by  the  same  route  on  the  same 
day.  The  summons  stated  that,  on  the  morning  of  the  day 
in  question,  the  pursuer  bought  at  the  booking  office  of  the 
defenders'  station  at  Port-Glasgow  two  return  day  excur* 
sion  tickets  for  the  daylight  excursion  by  the  "  Adder," 
between  Port-Glasgow  and  Belfast  via  Ardrossan,  the 
return  journey  to  be  performed  on  the  same  day,  and 
that  he  and  his  wife  proceeded  on  the  trip.  On  arriving 
at  Ardrossan  he  found  that  the  ''  Adder "  could  not  accom- 
modate all  the  passengers  who  were  there  waiting  to  go  on 
board  of  her,  so  that  he  and  his  wife  went  to  Belfast  by  a 
special  steamer,  the  "  Grampus";  that  on  the  arrival  of  the 
"  Grampus  "  at  Belfast,  the  "  Adder  "  had  left  on  her  return 
journey ;  that  they  had  to  return  to  Ardrossan  by  a  special 
steamer,  the  "  Hare,"  and  that  on  the  arrival  of  the  "  Hare  " 
at  Ardrossan  they  found  that  the  last  train  had  left,  and 
the  defenders'  station  was  closed  The  pursuer  and  his 
wife  were  thereby  prevented  from  reaching  Port-Glasgow 
that  night,  and  they  were  put  to  much  personal  incon- 
venience, loss,  and  expense,  and  were  entitled  to  damages 
to  the  amount  sued  for. 

After  hearing  evidence  and  debate,  the  Sheriff  (Hender- 
son Begg)  pronounced  judgment  as  follows : — 

Several  very  interesting  points  have  been  raised  in  this  case, 
and  I  might  have  felt  disposed  to  reserve  judgment  upon  these 
but  for  the  fact  that  I  have  arrived  at  a  very  clear  opinion  as  to 
the  judgment  that  ought  to  be  pronounced  on  the  evidence  which 
has  been  led  and  upon  certain  admissions  which  have  been  made. 
It  appears  that  the  railway  company  issued,  on  the  morning  of  the 
Glasgow  Fair  Saturday,  two  thousand  tickets  for  an  excursion  by 


Digitized  by 


Google 


im.]  SHERIFF  COURT  REPORTS.  129 

day  steamer  to  Belfast,  some  of  the  tickets  being  available  for  ^»{g5[  ^'^ 
return  only  on  the  same  day,  and  others  being  available  for  return  n^^  ^ 
on  other  days.  Undoubtedly  the  railway  company,  in  issuing  ^^»y*oi.**"' 
such  a  large  number  of  tickets,  knew  that  their  number  was  in  oct  jbTibml 
excess  of  what  the  "Adder*'  could  carry,  because  the  "Adder"  sberirBiM. 
could  only  at  the  most  carry  one  thousand  passengers.  To  begin 
with,  the  contract  which  the  pursuer  made  was  certainly  with 
the  railway  company  and  no  one  else,  as  each  coupon  of  the  tickets 
given  to  the  pursuer  was  headed,  "Caledonian  Railway;  Port- 
"Glasgow  to  Belfast  by  Ardrossan  and  R,M.S.  (Royal  Mail 
"Steamer)  via  Ardrossan."  There  was  no  suggestion  on  any 
of  the  coupons  that  the  contract  was  with  any  party  but  the  rail- 
way company,  and  the  contract  was  merely  to  carry  the  pursuer 
and  his  wife  to  Belfast  and  back  the  same  day.  It  was  expressly 
stated  on  the  tickets  that  they  were  available  for  only  that  one 
day;  and  so  far  as  that  goes  there  is  no  doubt  whatever  that 
the  pursuer  and  his  wife  were  entitled  to  rely  on  getting  back  the 
same  day — otherwise  the  return  portion  would  not  be  available  at 
all — and  the  day  excursion  was  specially  mentioned,  not  only  on 
the  tickets,  but  on  large  posters  advertising  it.  Further,  there 
can  be  no  doubt  that  pursuer  and  his  wife,  through  no  fault  of 
their  own,  were  unable  to  get  back  to  Port-Glasgow  the  same 
night,  and  that  they  had  to  stay  in  Ardrossan  on  the  Saturday 
and  Sunday  nights;  and  it  was  admitted  that  if  damages  were  due 
the  amount  thereof  was  the  sum  sued  for.  The  defence  is 
founded  entirely  on  the  following  conditions  printed  on  the  front 
of  the  tickets  : — "  This  through  ticket  is  issued  by  the  Caledonian 
"Railway  Company  subject  to  the  conditions  and  regulations 
"  referred  to  in  the  time  tables,  bills,  and  notices  of  the  respective 
"  companies  or  owners  on  whose  railways,  coaches,  or  steamboats 
"  it  is  available,  and  as  agents  for  or  on  behalf  of  the  other  com- 
"  panics  or  owners  on  whose  railways,  coaches,  or  steamboat*  it  is 
"available;  and  the  holder  by  accepting  it  agrees  that  the  respec- 
"  tive  companies  or  owners  are  not  to  be  liable  in  any  loss,  injury, 
"  damage,  delay,  or  detention  caused  or  arising  off  their  respective 
"  railways,  coaches,  or  steamboats,  but  the  contract  and  liability  of 
"each  company  are  limited  to  its  own  railways,  coaches,  and 
"  steamboats."  It  is  settled  law  that  in  the  case  of  a  through 
ticket  the  company  issuing  it  are  liable  to  implement  the  whole  of 
the  contract,  and  therefore  the  question  comes  to  be  whether  there 
is  any  exception  in  the  present  case  to  the  ordinary  rule  on  account 
of  the  words  printed  on  the  front  of  the  tickets. 

I  assume,  although  it  is  by  no  means  clear,  that  the  conditions 
were  assented  to  by  the  pursuer  by  his  merely  taking  the  tickets 
embodying  these  conditions;  and  accordingly  it  has  to  be  con- 
sidered whether  the  railway  company  acted  merely  as  agents  in 
issuing  the  tickets.  In  the  first  place,  it  does  not  appear  that  the 
company  disclosed  that  they  were  acting  for  any  one  but  them- 
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Bun  '^  selves;  and  in  particular  the  tickets  did  not  state  the  name  of  any 
MiiierV  company  for  whom  the  railway  company  were  acting  as  agents. 
^*SSS%.*^^"  That,  by  itself  may  not  be  sufficient  to  decide  the  case,  but  it  is 
Oct.  asTiBoi  **  ft^y  "^te  an  observation.  In  the  second  place,  the  conditions 
BheriiBMo.  on  the  ticket  refer  to  railways,  coaches,  and  steamboats  as  all  in 
the  same  position,  so  that  any  one  reading  the  clause  would  see 
that  it  was  a  general  clause ;  and  the  pursuer,  going  to  Belfast, 
would  know  of  course  that  there  were  no  coaches,  and  he  might 
also  know  that  there  was  no  railway  other  than  the  defenders' 
railway  to  Ardrossan ;  and  seeing  that  the  clause  referred 
generally  to  railways  and  coaches,  the  piusuer  might  quite  well 
assume  that  the  clause  referred  in  the  same  general  way  to 
steamboats  as  to  railways  and  coaches.  The  condition,  indeed, 
is  of  such  a  general  nature  that  it  might  be  printed  on  eveiy 
railway  ticket  issued  in  the  kingdom  without  implying  that 
there  was  a  railway,  coach,  or  steamboat  used  other  than  the 
railway  of  the  company  issuing  the  tickets.  But  even  if  the 
wording  of  the  condition  were  not  so  general  and  so  incorrect, 
as  it  is  in  fact  shown  to  be,  the  question  is  whether  the 
loss  arising  to  the  pursuer  was  due  to  one  of  the  exceptions 
provided  for.  In  regard  to  that  matter,  the  loss  and  detention  in 
the  present  case  were  caused  very  much  by  the  Caledonian  Railway 
Company  themselves,  who  issued  tickets  for  a  number  of  passengers 
far  beyond  the  capacity  of  the  steamer  which  could  have  carried 
the  pursuer  and  his  wife  to  Belfast  and  back  by  the  proper  tima 
It  must  not  be  forgotten  that  the  tickets  constituted  a  contract  to 
carry  the  pursuer  and  his  wife  back  to  Port-Glasgow  the  same  day, 
so  that  the  detention  was  not  one  that  could  reasonably  be  con- 
sidered as  contemplated  by  the  printed  conditions  on  the  tickets. 
I  do  think  that  such  printed  conditions  ought  to  be  read  some- 
what strictly.  It  will  not  do  for  a  railway  company  to  smuggle 
into  a  contract  all  sorts  of  conditions  by  a  general  reference  on  the 
tickets.  In  the  present  case  the  condition  sought  to  be  imposed 
by  the  railway  company  appears  to  me  to  be  inconsistent  with  the 
real  contract  between  the  parties.  I  therefore  give  decree  for  the 
amount  sued  for,  with  expenses. 

For  pursuer— Mr.  John  Hood,  Port-Qlaagow. 
For  defenders — Mr.  Robert  Blaib,  Greenock. 


No.  45.     William  Wallace  and  Another,  Pursuers;  William  and 
"^bUST^**  John  Hamilton,  Defenders, 

yfiJi^Mo^hcv  Master  and  Servant — Dismissal  of  coachman,   and  ejection 

HamiitoDB.  from  coo/chman^s  house  withoiU  legaZ  warrant. — A  coach- 

man who  was  allowed  to  occupy  a  house  as  part  of  his 
emoluments  was  summarily  dismissed  on  the  ground  of 
insolence  to  his  masters,  and  told  to  remove  his  family 
and  furniture  from  the  house.  He  having  failed  to  do 
so  within  three  days,  the  masters  obtained  admission  to 
the  house  by  force,  and  removed  the  furniture  to  the 
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side  of  the  public  road.     In  an  action  of  damages  at  the  Rmnuiw  avd 
instance  of  the  coachman  and  his  wife  for  wrongous  dis  — 

missal  and  for  ejection  without  any  legal  warrant,  held  Hamiftoiu. 
that  the  masters  were  entitled  to  justify  the  dismissal  on 
the  ground  (not  stated  at  the  time)  of  the  coachman's 
drunken  habits,  and  that  having  succeeded  in  doing  so 
they  were  not  liable  in  damages  to  the  pursuers. 
Expenses.  —  Circumstances  in  which  defenders,  though 
successful,  got  no  expenses  awarded  by  thei  Sheriff- 
Substitute,  and  only  a  small  sum  of  modified  expenses 
awarded  by  the  Sheriff,  including  their  expenses  in  the 
appeal. 

This  was  an  action  at  the  instsoice  of  William  Wallace, 
coachman,  Port-Glasgow,  and  his  wife,  against  William 
Hamilton  and  John  Hamilton,  shipbuilders,  Port-Glasgow, 
for  payment  of  the  following  sums : — £200  as  damages  to 
the  male  pursuer,  £100  as  damages  to  the  female  pursuer, 
and  £26  9s.  2d.  as  wages,  &c.,  due,  in  the  circumstances  set 
forth  in  the  following  interlocutor : — 

Grbbnock,  2ith  Janvary,  1893.— The  Sheriff-Substitute  having  Jm- m^w«. 
heard  parties'  procurators  and  considered  the  proof,  finds  in  fact 
that  on  20th  November,  1890,  the  male  pursuer  entered  into  the 
service  of  the  defenders  as  their  coachman  at  Benclutha,  and 
remained  in  their  service  there  till  10th  October,  1892,  when  he 
was  dismissed  as  undermentioned ;  that  he  received  wages  at  the 
rate  of  J&60  per  annum  and  was  allowed  to  occupy  as  part  of  his 
emoluments  the  coachman's  house,  which  was  above  the  stable 
and  separate  from  the  house  occupied  by  the  defenders  and  their 
families;  that  on  the  21st  September,  1892,  the  defenders  sent 
to  the  male  pursuer  a  letter  intimating  that  they  were  dissatisfied 
with  him,  and  that  "  after  expiry  of  your  period  of  warning  your 
"  services  will  be  no  longer  required  by  us";  that  a  few  days  after- 
wards the  male  pursuer  was  verbally  informed  by  the  defenders 
that  his  engagement  would  terminate  in  a  fortnight  from  the  date 
of  the  said  letter,  but  that  the  defenders  subsequently  extended 
the  time  of  his  leaving  their  service  till  14th  October,  1892 ;  that 
by  letter  dated  10th  October,  1892,  the  defenders  dismissed  the 
male  pursuer  from  their  service,  giving  him  till  3  p.m.  on  the 
following  day  to  have  his  furniture  and  belongings  removed  from 
the  premises,  which  period  was  subsequently  extended  by  letter 
dated  11th  October  till  noon  of  12th  October ;  that  said  dismissal 
was  justified  by  misconduct  of  the  male  pursuer,  and  in  particular 
by  numerous  acts  of  drunkenness  while  he  was  in  their  service ; 
that  the  pursuers  having  remained  with  their  family  and  furniture 
in  the  coachman's  house,  the  defenders,  on  13th  October,  employed 
several  men,  including  Thomas  Wylie  Hamilton,  son  of  the 
defender  John  Hamilton,  to  remove  pursuers'  furniture  from  the 
said  house ;  that  the  female  piu^uer,  in  the  absence  of  her  hus- 
band, refused  to  admit  the  men  and  endeavoured  to  keep  them 


Digitized  by  LjOOQIC 


132  SHERIFF  COURT  REPORTS.  [Voutt. 

BjwnwvAio  out,  and  that  the  men  obtained  entrance  to  the  house  by  prizing 
WaOmMte  V   ^P®°  *  window  in  the  adjoining  hayloft,  and  carried  out  the  fumi- 
HMniftoM.    ture  and  placed  it  on  the  side  of  the  public  road ;  that  in  these 
Jan.  M^iBw.    proceedings  no  force  was  used  except  such  as  was  required  to 
Sheriff  btoo.    qJjj^Jq  admission  to  the  coachman's  house,  and,  in  particular,  that 
no  violence  was  used  to  the  female  pursuer,  who  was  repeatedly 
requested  to  leave  the  house,  but  refused  to  do  so;   that  the 
balance  of  the  male  pursuer's  wages  due  as  at  10th  October,  1892, 
and   outlays  in   connection   with  his    stable  duties,   which   the 
defenders  are  willing  to  pay  him,  amount  to  £6  5s.  11^;  finds 
in  law  that  the  defenders  are  not  liable  in  damages  to  the  pur- 
suers; therefore  ordains  the  defenders  jointly  and  severally  to 
make  payment  to  the  male  pursuer  of  the  said  sum  of  £6  5s.  11  jd. ; 
quoad  ultra,  assoilzies  the  defenders  from  the  prayer  of  the  petition, 
and  finds  no  expenses  of  process  due  to  or  by  either  party,  and 
decerns.  J.  Henderson  Bbgo. 

Note. — As  I  hold  the  male  pursuer  (whom  for  the  sake  of 
brevity  I  shall  hereinafter  call  the  pursuer)  to  have  been  justi- 
fiably dismissed  by  the  defenders  on  10th  October,  1892,  it  is  not 
necessary  for  me  to  express  any  opinion  on  the  question  regarding 
the  period  of  warning  to  which  he  would  otherwise  have  been 
entitled.  That  question  is  attended  with  difficulty,  for,  although 
both  the  defenders  say  that  in  engaging  the  pursuer  in  Novem> 
ber,  1890,  they  expressly  stipulated  for  fourteen  days'  warning  on 
either  side,  and  the  only  direct  evidence  to  the  contrary  is  that  of 
the  pursuer,  there  are  various  circumstances  tending  to  cast  doubt 
on  the  accuracy  of  the  defenders'  recollection  on  this  point,  and 
the  legal  presiunption  is  against  so  short  a  period  of  warning.  As, 
however,  the  defenders  admit  having  extended  the  pursuer's  time 
till  14th  October,  1892,  it  is  in  any  case  incumbent  on  them  to 
justify  their  dismissal  of  him  on  the  10th  of  that  month. 

The  defenders'  letter  of  21st  September  does  not  purport  to  be 
a  dismissal  of  the  pursuer  without  warning,  and  the  reason  therein 
given  for  dispensing  with  the  pursuer's  services  at  the  expiry  of 
his  period  of  warning,  namely,  the  frequent  change  of  grooms  by 
the  pursuer,  would  not  per  se  have  justified  a  dismissal  without 
warning.  In  their  letter  the  defenders  stated  that  this  brought  a 
new  face  about  their  place  once  a  fortnight,  but  from  Mr.  William 
Hamilton's  evidence  it  appears  there  were  only  six  grooms  engaged 
between  January  and  October,  1892.  The  defenders  now  say  that 
they  had  an  additional  reason  for  writing  that  letter,  namely,  that 
on  the  morning  of  2l8t  September  they  discovered  a  scratch  or 
cut  across  the  nose  of  a  favourite  horse,  for  which  they  assiuned 
the  pursuer  to  be  to  blame.  The  evidence  of  the  groom  Caldwell, 
however,  shows  that  the  scratch  was  the  result  of  an  accident  due 
rather  to  the  groom  than  to  the  pursuer.  In  any  case  there  is  no 
ground  to  suppose  that  the  pursuer  cut  the  horse's  nose 
_^  maliciously. 
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The  next  question  is  whether  the  pursuer's  conduct  on  10th  RBnrmiwAHD 
October  justified  the  defenders  in  dismissing  him  on  that  day.  It  ^^,,"4^  „ 
appears  that  a  few  days  after  21st  September  the  defenders  Hamiitong. 
engaged  as  groom  a  lad  named  Hoynes,  who  had  previously  been  J"-  8«^im8. 
in  their  service  from  24rth  July  till  17th  September,  1892,  and 
who  had  left  because  he  thought  that  the  pursuer  threw  upon 
bim  more  than  his  proper  share  of  the  stable  work.  It  was  not 
intended  that  Hojmes  should  come  till  the  pursuer  had  left,  but 
the  pursuer's  time  having  been  extended  by  the  defenders  till  14th 
October,  it  happened  that  the  pursuer  was  still  in  the  defenders' 
service  when  Hoynes  arrived  on  10th  October.  The  engagement 
of  Hoynes  was  made  by  Mr.  John  Hamilton,  who  admits  that  he 
never  at  any  time  intimated  this  to  the  pursuer,  although  on  the 
morning  of  the  10th  he  told  Hoynes  that  he  was  going  to  send 
the  pursuer  notice  that  Hoynes  was  coming.  But,  although  the 
piuBuer  had  not  received  any  written  or  formal  notice  that  Hoynes 
was  coming  on  10th  October,  the  pursuer's  wife  admits  that  she 
heard  through  the  gardener  that  Hoynes  was  coming  back ;  and 
Mr.  William  Hamilton  says  that  on  3rd  October  he  told  the  pur- 
suer that  a  groom,  whom  he  described  to  the  pursuer,  and  whom 
the  pursuer  then  named  as  Hoynes,  was  coming  on  the  8th  or  the 
10th,  and  Mr.  John  Hamilton  depones  that  he  was  present  at  the 
time  and  heard  the  conversation.  The  pursuer,  therefore,  had  no 
reason  to  be  surprised  when  he  found  Hoynes  working  in  the 
stable  on  the  afternoon  of  10th  October;  and,  whatever  his  own 
opinion  of  Hoynes  might  be,  I  think  he  was  not  justified  in 
refusing  to  let  him  work  in  the  defenders'  premises  and  in  turning 
him  away  as  he  did.  I  do  not  think  that  in  doing  so  he  had  the 
interests  of  his  employers  at  heart.  According  to  the  pursuer's 
own  evidence,  Mr.  John  Hamilton  shortly  thereafter  entered  the 
stable  and  said  to  the  pursuer,  "  Well,  Wallace,  why  didn't  you 
"  let  this  man  start  work  ? "  to  which  the  pursuer  replied,  "  Time 
"  enough  when  I  get  an  explanation  of  his  reinstatement,  and  in- 
"  structions  to  do  so."  I  think  that  this  was  not  a  very  respectful 
way  for  a  servant  to  speak  to  his  master,  and  I  think  it  very 
probable  that  Mr.  John  Hamilton,  who  spoke  loudly,  became 
angry  and  used  strong  language,  though  this  is  not  exactly 
proved,  there  being  only  the  evidence  of  the  pursuer  and  his  wife 
against  that  of  Mr.  John  Hamilton.  On  the  other  hand,  I  think 
it  very  probable  that  the  pursuer  behaved  as  insolently  as  Mr. 
John  Hamilton  says  that  he  did,  for,  as  I  shall  have  occasion 
afterwards  to  show,  the  pursuer  and  his  wife  cannot  be  regarded 
as  credible  witnesses  in  regard  to  circumstances  affecting  the 
alleged  misconduct  of  the  pursuer.  Shortly  after  3  o'clock  the 
pursuer  and  his  wife  left  Benclutha,  and  took  the  4.3  p.m.  train 
to  Glasgow  to  consult  a  law  agent  there.  They  went  without 
leave  from  the  defenders;  but  I  do  not  think  that  in  doing  so 
they  committed  any  fault,  because  the  pursuer  was  admittedly 
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*""bom  "'^  ^^^  bound  to  ask  permission  every  time  that  he  left  Bendutha, 
WaUj^ftc.  V  ^^^  ^®  might  reasonably  regard  himself  as  free  for  a  few  hours  in 
Hamilton..  f\^Q  aftemoou  of  the  10th,  seeing  that  the  order  previously  given 
to  have  the  carriage  ready  at  three  o'clock  had  been  cancelled.  I 
think,  however,  that  the  pursuer  acted  improperly  in  leaving 
without  informing  any  person  at  Benclutha,  in  closing  the  hayloft 
without  leaving  out  any  hay  for  the  horses,  and  in  remaining 
away  till  between  eight  and  nine  o'clock,  although  the  horses 
required  to  be  fed  by  seven  o'clock,  and  the  train  by  which  he 
returned  from  Glasgow  arrived  at  Port-Glasgow  about  6.36.  He 
seems  thus  to  have  spent  about  an  hour  and  a  half  about  Port- 
Glasgow  between  the  arrival  of  his  train  and  his  return  to  Ben- 
clutha. When  the  pursuer  did  return  there  he  found  that  the 
stable  door  had  been  locked  against  him,  and  he  naturally  went 
to  his  employers'  house  to  ask  for  the  key.  I  do  not  think  he  is 
proved  to  have  behaved  insolently  when  defenders  refused  to  give 
him  the  key.  But  his  wife  certainly  created  a  disturbance,  which 
justified  the  defenders  in  telephoning  for  a  policeman  to  prevent  a 
breach  of  the  peace.  The  letter  of  dismissal  appears  to  have  been 
written  by  the  defenders  at  five  p.m.  on  the  10th,  although  it  was 
not  delivered  to  the  pursuer  till  next  morning.  The  letter  appears 
to  me  to  be  rather  disingenuous  in  stating  that  the  pursuer  was 
entitled  to  only  a  fortnight's  warning,  which  "  is  now  more  than 
"  up,"  thus  ignoring  the  fact  (now  admitted  by  the  defenders)  that 
the  period  had  been  extended  by  them  to  14th  October.  Opinions 
may,  1  think,  differ  on  the  question  whether  the  incidents  of  the 
10th  October  above  set  forth  were  sufl&cient  per  se  to  justify  the 
instant  dismissal  of  the  pursuer.  But  it  seems  settled  law  that  a 
master  who  has  discharged  a  servant  for  an  insufficient  cause  is  not 
precluded  from  afterwards  justifying  that  dismissal  by  ailing 
any  sufficient  cause  that  may  have  been  in  existence.  (Eraser 
on  Master  and  Servant,  page  120;  Bell's  Principles,  sec.  182, 
note  (b);  Chitty  on  Contracts,  8th  edition,  page  449.)  The 
defenders  accordingly  in  their  defences  (answer  3)  aver  as  justify- 
ing their  dismissal  of  the  pursuer  that  he  "  had  frequently  been 
"  drunk  and  incapable  of  discharging  his  duties,  that  he  was  neg- 
^*  ligent,  idle,  inattentive,  and  unreliable  in  performing  his  duties, 
**  that  he  did  not  keep  the  animals  and  vehicles  in  the  stable  in  a 
"  clean  and  proper  condition,  and  that  the  grooms  under  him  left 
"  the  defenders'  service  on  the  ground  that  he  laid  an  undue  pro- 
"  portion  of  the  stable  and  other  work  upon  them."  The  most 
serious  of  these  charges  are  those  of  drunkenness.  Frequent 
intoxication  is  undoubtedly  a  good  ground  of  dismissal,  especially 
in  the  case  of  a  coachman,  steadiness  of  hand  and  head  being 
required  for  the  proper  performance  of  his  duty.  (Eraser  on 
Master  and  Servant^  pp.  87-88).  Now,  the  defenders  have 
undoubtedly  proved  that  the  pursuer  was  drunk  on  many  occa- 
sions while  in  their  service.  I  now  proceed  to  deal  with  these 
occasions  in  chronological  order.     .     .     . 
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Against  this  mass  of  evidence  of  the  pursuer's  drunken  habits 
there  is  only  the  denial  of  the  pursuer,  backed  up,  when  required, 
bj  that  of  his  wife.  But  the  only  way  in  which  those  denials 
impress  me  is  by  convincing  me  that  neither  the  pursuer  nor 
his  wife  can  be  regarded  as  credible  witnesses  in  matters  bearing 
on  the  pursuer's  alleged  misconduct,  and  this  has  some  bearing  on 
the  question  whether  the  pursuer  has  been  proved  guilty  of  gross 
insolence  on  10th  October.  The  conclusion  at  which  I  arrive  is 
that  the  drunken  habits  of  the  pursuer  sufficiently  justified  his 
dismissal,  and  I  do  not  think  that  the  defenders  would  have 
retained  him  in  their  service  for  a  single  day  if  they  had  been 
fully  aware  of  them.  As  regards  the  minor  faults  alleged  against 
the  pursuer,  I  do  not  think  that  they  would  per  ae  have  justified 
his  dismissal  But  the  defenders  have,  in  my  opinion,  proved  that 
the  pursuer  was  not  so  attentive  to  his  duties  as  he  ought  to  have 
been,  and  I  think  that  this  may  be  taken  into  account  in  con- 
sidering whether  the  pursuer's  conduct  on  the  whole  justified  his 
dismissal. 

It  may  be  said  that  the  defenders  pardoned  or  overlooked  a 
number  of  acts  of  misconduct  on  the  part  of  the  pursuer.  But  I 
think  that  the  present  is  precisely  the  kind  of  case  contemplated 
by  Lord  Fraser  when  he  says,  at  page  120  of  his  work  on  Master 
and  Servant,  ''  Although  a  master  pardon  or  overlook  a  number  of 
"acts  of  misconduct,  and  ultimately  dismiss  the  servant  for  an 
"act  which  might  not  have  been  sufficient  to  justify  dismissal 
"per  se,  he  will  not  necessarily  be  thereby  debarred  from  found- 
"  ing  on  the  preceding  acts  which  he  had  pardoned  in  order  to 
"constitute  a  sufficient  ground  of  dismissal  by  showing  a  con- 
"  tinned  course  of  misconduct  which  repeals  the  condonation  of 
"  the  first  oflfences." 

Assiuning  the  pursuer  to  have  been  justifiably  dismissed  on 
10th  October,  the  only  remaining  question  is  whether  the  pur- 
suer and  his  wife  are  entitled  to  damages  in  respect  of  the 
defenders'  proceedings  on  13th  October.  The  pursuer  occupied 
the  coachman's  house  as  part  of  the  emoluments  as  coachman  in 
the  defenders'  service,  and  there  can  therefore  be  no  doubt 
that  he  was  bound  to  give  up  his  possession  of  the  house  when- 
ever his  contract  of  service  was  brought  to  a  close.  £ven  if 
dismissal  was  not  justifiable,  the  defenders  would,  as  a  matter  of 
course,  have  obtained  warrant  to  remove  him  and  his  furniture 
if  they  had  presented  a  summary  petition  to  that  effect 
in  the  Sheriff  Court  (see  Nishet  v  Atkman,  12th  January,  1866, 
4  Macph.  290;  and  Gretg  v  Bobertson,  8th  December,  1890, 
7  Sh.C.  Rep.  56).  The  question  is  whether  they  were  entitled  to 
act  as  they  did  without  any  legal  warrant  at  all.  Lord  Fraser 
says,  at  page  332  of  his  treatise  on  Master  and  Servant,  that  at 
the  termination  of  the  contract  the  servant  is  bound  to  quit  any 
house  which  he  possessed  qua  servant,  and  that  "if  a  servant 
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Bmwuiw  AMD  "  refuses  to  deiHut  of  his  own  accord,  the  master  is  even  entitled 
— ^  ^   *^to  turn  him  out  and  remove  his  effects  from  the  premises  with- 


"  out  any  process  of  law."  I  venture  to  think  that  this  is  far  too 
Jan.  M^im.  broad  a  proposition,  and,  happily  for  the  peace  of  the  country,  it 
has  not  been  acted  upon  by  large  employers  of  labour,  such  as 
railway  companies  and  owners  of  factories  and  mines,  who 
frequently  make  possession  of  a  house  in  the  neighbourhood 
of  the  work  a  part  of  the  wage.  The  only  Scotch  case  which 
Lord  Fraser  cites  in  support  of  the  proposition  above  quoted  is 
Scott  V  M'Murdo,  4th  February,  1869.  6  S.L.R.  301,  which 
Professor  Rankine,  in  his  work  on  the  Law  of  Leases,  treats  (and 
rightly,  I  think)  as  having  intixxluced  an  exception  to  the  general 
rule  that  the  employer's  remedy  in  case  of  the  servant's  refusal  to 
remove  is  by  petition  for  instant  ejection  or  for  summary  removal 
under  the  Sheriff  Court  Act  of  1838.  After  stating  in  the  text  of 
his  treatise  that  the  employer's  remedy  is  by  such  a  petition, 
Professor  Rankine  says  in  a  footnote  at  p.  506,  '*  In  the  case  of 
"  menial  servants,  whether  resident  under  separate  roof  or  within 
"  the  mansion-house,  the  eviction  may  take  place  viafactty  provided 
"  no  unnecessary  violence  be  used,"  in  support  of  which  proposi- 
tion he  cites  the  case  of  Scott  v  M*Murdo.  In  that  case  a  master 
who  had  broken  into  his  coachman's  cottage  in  the  absence  of  the 
coachman  and  his  wife,  and  put  the  furniture  out  upon  the  road, 
was  held  not  liable  in  damages  to  the  coachman.  The  authority 
of  this  case  is  somewhat  weakened  by  the  fact  that  it  is  not 
reported  either  in  the  Session  cases  or  in  the  ''Jurist,"  and  that  the 
report  in  the  "Scottish  Law  Reporter"  does  not  seem  very  accurate, 
for  it  mixes  up  the  question  whether  the  coachman  was  a  half- 
yearly  servant  who  was  duly  warned  to  leave  at  Martinmas  with 
the  question  whether  he  was  a  yearly  servant  engaged  till  the 
following  Whitsunday,  but  who,  on  28th  August,  was  dismissed 
for  insolence,  though  allowed  to  remain  till  Martinmas.  Lord 
Fraser,  in  the  passage  referred  to,  treats  this  case  as  inconsistent 
with  the  earlier  case  of  ScougcU  v  Crawford^  13th  March,  1819, 
2  M.  110,  in  which  a  master  who  had  removed  the  roof  of  a 
servant's  cottage  was  held  liable  in  substantial  damages  to  the 
servant ;  but  as  I  read  the  report  of  that  case,  the  servant  had 
not  been  dismissed,  and  was  entitled  to  a  suitable  house  as  long 
as  he  remained  in  the  service.  The  master  removed  the  roof  for 
the  purpose  of  making  the  servant  leave  the  cottage  and  go  to 
another  one,  which  was  subsequently  foimd  in  an  action  of 
removing  not  to  be  a  suitable  one  within  the  meaning  of  the 
contract.  In  Scott  v  M^Murdo,  Lord  Deas,  the  only  judge  whose 
opinion  is  given  in  the  report,  is  reported  to  have  said,  "  The  only 
"  other  question  is  whether  the  defender  was  entitled  to  turn  the 
"  pursuer  out  of  the  house  or  cottage  he  then  occupied.  That  is 
"always  a  question  of  circumstances."  I  venture  to  think  it 
extremely  inexpedient  that  the  right  of  a  master  to  enter  his 
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aervant's  house  by  force  and  remove  the  furniture  should  be  BaHwurjAiD 
dependent  on  the  precise  circumstances  which  may  ultimately  be  ^^"^^  „ 
ascertained  by  a  Court  of  law.  But  if  the  master's  right  is  HamiltoM. 
dependent  on  circumstances,  there  are  in  the  present  case  two 
circumstances  which  may  possibly  be  regarded  as  sufficient  to 
distinguish  it  from  Scott  v  M^Mvrdo,  In  the  first  place,  there 
was  in  the  present  case  no  pressing  necessity  for  removing  the 
furniture  on  the  13th  of  October,  because  the  new  coachman  was 
not  to  arrive  till  the  15th,  and,  in  point  of  fact,  did  not  arrive  at 
aU.  In  the  second  place,  at  the  time  when  the  house  was  broken 
into  and  the  furniture  removed,  the  house  was  inhabited  by  the 
pursuer's  wife  and  two  young  children.  My  own  feeling  is  so 
strong  against  any  man  being  allowed  to  take  the  law  into  his 
own  hands  that  I  would  be  disposed  to  found  upon  the  two  cir- 
cumstances above  mentioned  as  entitling  me  to  hold  the  present 
case  not  ruled  by  the  decision  in  Scott  v  M^Mwrdo,  were  it  not 
that  in  two  other  cases  {McDonald  v  Duchess  of  Leeds,  16th  May, 
1860,  22  D.  1075,  and  M'Donald  v  Watson^  4th  July,  1883, 
10  R.  1079)  the  Court  of  Session  have  held  that  in  an  action  of 
damages  for  ejection  without  warrant  the  pursuer  must  aver  and 
prove  a  title  of  possession,  while  it  is  clear  in  the  present  case  that 
the  pursuer  had  no  title  of  possession  after  he  had  been  dismissed. 
In  the  latter  case  the  late  Lord  President  observed,  "  After  the 
"owner  required  them  to  remove  it  was  illegal  for  them  to 
''remain.  It  is  of  course  possible  that  an  ejectment  may  be 
*'  carried  out  in  so  violent  a  way  as  to  amount  to  an  assault  on 
"  the  persons  who  are  being  ejected,  but  there  is  nothing  of  that 
"  sort  alleged  here."  And  Lord  Mure  said,  "  In  order  to  give  a 
"  party  the  right  to  bring  an  action  of  damages  for  illegal  eject- 
"  ment,  it  is  essential  that  he  should  show  that  he  had  a  legal 
"  right  to  remain  on  the  premises."  As  I  am  quite  satisfied  that 
no  violence  was  done  to  the  pursuer's  wife  or  children,  I  feel 
bound  to  give  efiect  to  these  opinions  by  assoilzieing  the  defenders 
from  the  prayer  for  damages  in  the  present  case. 

As  regards  expenses  of  process,  I  venture  to  think  that  I  may 
equitably  exercise  my  discretion  in  the  matter  by  not  giving  any 
expenses  to  the  defenders.  It  is  no  doubt  unusual  to  withhold 
expenses  from  a  successful  litigant,  but  the  circumstances  of  the 
present  case  are  peculiar.  Though  the  defenders  have  succeeded 
in  justifying  their  dismissal  of  the  pursuer,  they  have  done  so 
chiefly  on  grounds  which  they  did  not  state  at  the  time  when  they 
dismissed  him,  and  which  have  rendered  necessary  a  very  long  and 
expensive  proof.  Although  I  feel  constrained  by  the  authorities 
above  mentioned  to  hold  that  the  defenders  are  not  liable  in 
damages  for  forcibly  entering  the  pursuer's  house  during  his 
absence,  removing  his  furniture  and  placing  it  on  the  roadside 
without  any  legal  warrant,  I  cannot  but  think  that  they  did  so 
without  any  urgent  necessity,  and  that  they  acted  in  a  very  high- 
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RBvmwAiD   handed  manner^  stopping  short  only  of  personal  violence  to  the 
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pursuer's  wife  and  children,  with  a  fixed  resolve  to  get  rid  of  the 
pursuer  at  once  without  caring  whether  they  were  acting  legally 
or  illegally.  J.  H.  B. 


Man:h6,i808.  Grebnook,  6th  March,  1893. — The  Sheriff,  having  resumed 
Sheriff  gbitii.  consideration  of  the  process,  adheres  to  the  interlocutor  of  the 
Sheriff-Substitute  of  date  24th  January  last  except  as  regards 
the  finding  about  expenses ;  recalls  said  finding ;  in  lieu  thereof 
substitutes  the  following  words :  Finds  the  male  pursuer  liable  in 
ten  guineas  of  modified  expenses  to  the  defenders,  and  decerns. 

John  Ghbynb. 
Note, — The  pursuer's  agent  said  all  that  possibly  could  be 
said  for  his  client,  but  he  left  on  my  mind  the  impression  that 
the  Sheriff-Substitute's  judgment  on  the  merits  was  imassailable, 
and  that  impression  has  been  confirmed  by  my  subsequent  con- 
sideration of  the  evidence.  It  was  suggested  on  behalf  of  Uie 
pursuers,  and  this  was  really  the  main  point  in  their  agent's  argu- 
ment, that  the  appearances  which  caused  so  many  witnesses  to 
think  that  the  male  pursuer  was  the  worse  of  drink  were  in 
reality  due  to  the  fact  that  he  was  labouring  under  heart  disease. 
I  fear,  however,  this  suggestion  is  in  itself  most  improbable  and  far- 
fetched,  and  will  not  hold  water  for  a  moment.  For  one  thing,  it 
would  not  explain  all  the  occasions  of  alleged  drunkenness,  and, 
notably,  would  not  explain  what  happened  on  the  night  of  the  ball. 
In  the  second  place,  it  is  not  supported  by  any  medical  testimony; 
and,  lastly,  it  is  really  knocked  on  the  head  by  what  Mrs.  Wallace 
said  to  Mrs.  Hamilton,  to  Elizabeth  M*Farlane,  and  to  Mr.  T.  W. 
Hamilton,  to  all  of  whom  she  used  language  amounting  to  an 
acknowledgment  that  her  husband  was  of  intemperate  habits. 
On  the  other  hand,  we  have  a  body  of  evidence  the  cumulative 
effect  of  which  is  irresistible,  and  in  view  of  which  I  have  not  the 
slightest  doubt  in  my  own  mind  that  the  charges  of  intemperance 
have  been  fully  established ;  and  if  that  be  so  I  am  afraid  that  it 
is  impossible  to  resist  the  conclusion  that  the  pursuers  are  both  of 
them  untrustworthy  witnesses,  and  that  again  leads  almost  irre- 
sistibly to  the  inference  that  Mr.  John  Hamilton's  version  of 
what  passed  at  the  interview  at  the  stable  on  10th  October  is 
more  reliable  than  the  pursuer's  version.  I,  at  least)  am  prepared 
to  accept  Mr.  John  Hamilton's  evidence  upon  that  pointy  and,  as 
a  consequence,  to  hold  it  proved  that  the  male  pursuer  was  on 
10th  October  guilty  of  gross  insolence  to  his  master;  and  if  I  am 
right  in  that  view,  I  think  it  follows  that  that  insolence,  followed 
as  it  was  by  the  lengthened  absence  of  the  male  pursuer  from  his 
duty  on  the  same  day,  warranted  the  defenders  in  departing  from 
the  arrangement  that  he  was  to  remain  till  the  14th.  Taking 
the  whole  evidence  together,  I  have  not  the  least  hesitation  in 
holding  that  the  summary  dismissal,  intimated  by  the  letter  No. 


Digitized  by  LjOOQIC 


SHERIFF  COURT  REPORTS.  139 

15  of  process,  was  fully  justified,  in  which  event  it  was  candidly  ^"g^^"** 

and,  in  my  opinion,  most  properly  admitted  by  the  pursuers'  agent  ^^h^^c.  v 

that  he  could  not  on  the  authorities  contend  that  in  acting  as  they  H»miitonB, 

did  on  i3th  October  the  defenders  were  overstepping  their  legal  M»rch8,i8w. 

rights.  SherlirOHiTir*. 

The  only  question  in  the  case  which  has  caused  me  any  diflfi- 
culty  is  the  question  of  expenses,  the  Sheriflf-Substitute's  finding 
in  regard  to  which  was  objected  to  by  the  defenders  on  the  ground 
mainly  that  one  of  the  reasons  given  for  it  involved  a  censure 
upon  them.  Looking  to  the  improbability  of  anything  being 
recovered  from  the  pursuer,  I  think  the  defenders  might  very 
well  have  refrained  from  raising  the  question ;  but  since  it  has 
been  raised  I  am  bound  to  deal  with  it,  and  with  every  desire 
not  to  interfere  in  a  matter  of  this  kind  with  the  discretion  of  the 
Sheriff-Substitute,  I  must  say  I  think  he  has  gone  a  little  too  far 
in  depriving  the  defenders  altogether  of  their  expenses.  In  doing 
80,  he  has  evidently  been  influenced  to  a  large  extent  by  the  view 
that  the  defenders'  acting,  though  legal,  was  rather  harsh.  Now, 
I  am  not  to  be  understood  as  saying  that  a  view  of  this  sort  can 
never  be  legitimately  taken  when  dealing  with  a  question  of 
expenses,  but  I  do  say  it  appears  to  me  quite  out  of  place  in  a 
case  like  the  present,  where  the  pursuer's  conduct  has  been  so  bad 
throughout,  and  where  there  was  not  the  slightest  ground  for  the 
action  being  brought ;  and  therefore,  assuming  (but  not  affirming) 
that  there  was  some  harshness  in  the  defenders'  acting,  I  cannot 
recognise  that  as  a  sufficient  reason  for  withholding  their  expenses 
from  them.  On  the  other  hand,  the  fact  also  founded  on  by  the 
Sheriff-Substitute  that  the  main  grounds  upon  which  the  dismissal 
has  been  held  justifiable  were  not  stated  till  after  the  action  was 
brought  does  appear  to  me  to  furnish  an  equitable  reason  for  not 
giving  the  defenders  their  full  expenses,  and,  tota  re  perspecta,  I 
have  come  to  the  conclusion  that  I  will  deal  fairly  and  justly  by 
both  parties  if  I  find  the  defenders  entitled  to  ten  guineas  of 
modified  expenses.  J.  C. 

For  pursuers — Mr.  Grant,  Glasgow. 

For  defenders — Mr.  Robkat  Orkney,  Greenock. 


SHERIFF  COURT   OF  AYRSHIRE.  No.  46. 

Andrew  Savage,  Pwrsuer;  George  Jardine,  Defender,  atmhim. 
Parmt  and  Child — Father's  right  to  custody  of  minor  child —  *^*«® j;_ 
Competency  of  action  for  delivery  of  child  in  Sheriff 
Court. — Held  that  a  father  was  entitled  to  the  custody 
of  his  daughter  aged  12  years  7  months  and  15  days, 
and  that  an  action  at  the  father's  instance,  against  a 
person  to  whose  house  the  daughter  had  gone,  for 
delivery  of  the  child  was  competently  brought  in  the 
Sheriff  (Jourt. 

Andrew  Savage,  labourer,  Fullerton  Street,  Irvine,  had 
a  family  by  his  first  wife,  Janet  M'Skimming,  of  whom  the 
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ATMHiM.  eldest  was  a  daughter,  Agnes  M'Skimming  Savage,  who 
BaragejjMidine.  ^as  bom  on  8th  February,  1879.  His  first  wife  having 
died,  Savage  married  again.  His  daughter  Agnes  did  not 
get  on  satisfactorily  with  her  stepmother,  and,  under  the 
circumstances  stated  in  the  Sheriff-Substitute's  interlo- 
cutor, on  23rd  September,  1891,  left  her  father's  house 
and  went  to  the  house  of  George  Jardine,  railway  surface- 
man. Heather  House,  near  Irvine,  whose  wife  was  her 
matemaJ  aunt.  Savage,  having  unsuccessfully  applied  to 
Jardine  for  delivery  of  his  daughter,  raised  an  action 
against  him  craving  to  have  him  ordained  to  deliver  the 
child  and  for  interdict  against  his  interfering  in  any 
way  with  his  (the  father's)  possession  and  custody  of 
his  daughter.  Jardine  defended  the  action,  and  pleaded 
as  objections  to  its  competency,  (1)  a  question  of  staius 
being  involved  in  the  action,  the  claim  made  by  the 
pursuer  could  not  competently  be  adjudicated  on  in  the 
Sheriff  Court ;  and  (2)  the  Court  being  asked  to  regulate 
the  permanent  custody  of  the  child,  such  an  application 
was  incompetent  in  the  Sheriff  Court.  On  the  merits  the 
defender  further  pleaded  (1)  the  girl,  being  a  minor  pvhes, 
was  entitled  to  exercise  her  choice  of  residence;  (2)  the 
defender,  not  having  enticed  or  taken  away  the  girl,  was 
entitled  to  be  assoilzied ;  and  (3)  that,  in  respect  the  plac- 
ing of  the  child  in  the  custody  and  control  of  the  pursuer 
would  be  detrimental  to  the  child's  interest,  he  was  not 
entitled  to  the  possession  or  interdict  craved.  After  hear- 
ing parties  on  the  preliminary  pleas  stated  by  the  defender, 
the  Sheriff-Substitute  (Orr  Paterson)  issued  the  following 
interlocutor  and  note : — 
Nov.».i««.  Ayr,   2eth  Noveniber,   1891.— The   Sheriff-Substitute   having 

PATMsoir.  heard  parties'  procurators  and  considered  the  process,  repels  the 
defender's  first  and  second  preliminary  pleas ;  reserves  his  third 
preliminary  plea  as  a  plea  on  the  merits ;  allows  to  the  parties  a 
proof  of  their  respective  averments,  and  to  the  pursuer  a  con- 
junct probation;  and  appoints  Wednesday,  17th  February  next,  at 
10  a.m.,  within  the  Sheriff  Court-house,  County  Buildings,  Ayr, 
as  a  diet  for  taking  the  proof.  William  A.  0.  Paterson. 

Note, — This  is  an  action  by  a  father  for  delivery  into  his 
custody  of  a  female  child,  aged  12  years  and  9  months,  who, 
he  alleges,  resided  in  family  with  him  until  23rd  September  last, 
when  she  left  and  went  to  the  house  of  the  defender's  wife,  her 
deceased  mother's  sister.  The  Sheriff-Substitute  has  repelled 
the  preliminary  plea  of  no  jurisdiction  in  the  Sheriff  Court 
The  competency  of  the  Sheriff  Court  entertaining  an  application 
like  the  present  by  a  parent  for  the  custody  of  his  child  seems 
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to  have  been  recognised  in  the  recent  case  of  Brand  v  ShatVy  15  R  ATmMimi. 
449.  On  the  question  raised  on  the  merits  as  to  the  rights  of8»y»go»Jwitp^ 
control  which  a  father  possesses  over  his  children  in  minority  ''©▼•aMwi. 
and  beyond  pupillarity,  there  is  an  authoritative  exposition  of 
the  law  in  the  judgment  in  the  case  of  Harvey ,  22  D.  1198,  in 
which  the  judges,  while  contrasting  the  limited  authority  of  a 
father  over  a  minor  pubes  with  his  more  absolute  control  over  a 
pupil,  expressly  state  that  they  "  have  no  desire  to  give  counten- 
"  ance  to  a  doctrine  which  shall  enable  any  girl,  on  attaining  the 
"  age  of  twelve,  if  possessed  of  independent  fortune,  to  desert  the 
"  paternal  mansion  and  fix  her  own  present  residence,  and  thereby 
"probably  her  future  fate  and  course  of  life,  in  defiance  of  all 
"parental  control."  Here  allegations  are  made  of  ill-treatment 
of  the  child  by  her  father  and  stepmother  which,  if  proved,  may 
deprive  him  of  the  right  to  claim  her  custody,  and  which  neces- 
sitate an  allowance  of  proof.  W.  A.  0.  P. 

A  lengthy  proof  followed,  and  after  hearing  parties  the 
Sheriff-Substitute  pronounced  the  following  judgment : — 

Ayr,  7th  December,  1892. — The  Sheriff-Substitute  having  heard 
parties'  procurators  and  considered  the  proof  and  process,  finds  in 
fact  that  about  eight  o'clock  on  the  night  of  23rd  September, 
1891,  the  pursuer's  daughter  Agnes,  then  aged  12  years  7 
months  and  15  days,  left  her  father's  house,  where  she  had 
previously  resided,  and  went  to  the  house  of  defender's  wife, 
who  is  the  sister  of  the  girl's  deceased  mother ;  that  the  pursuer, 
finding  that  his  daughter  was  not  at  home,  and  suspecting  that 
she  had  gone  to  her  aunt  (the  defender's  wife),  called  at  the 
defender's  house  about  ten  o'clock  the  same  night  and  asked  to 
get  the  girl  and  take  her  home,  but  the  defender  and  his  wife 
refused  to  give  her  up,  and  although  since  applied  to  have  refused 
to  give  her  up;  that  on  the  night  the  girl  left  the  pursuer. had 
given  her  a  slap  for  not  coming  at  once  when  called  from  the 
street  to  attend  to  her  lessons;  that  it  is  not  proved  that  the 
pursuer  on  the  night  in  question  pulled  the  girl's  hair  or  kicked 
her,  or  that  the  pursuer  and  his  present  wife,  the  girl's  stepmother, 
ever  ill-used  the  girl ;  that  the  girl  left  her  father's  house  and  went 
to  her  aunt's  of  her  own  accord,  and  states  in  her  deposition, 
"I  have  decided  not  to  go  back  to  my  father's.  I  have 
"  asked  nobody's  advice  about  that":  Finds  in  law  that  the  father 
was  entitled  to  get  his  daughter  back,  and  that  the  daughter, 
aged  12  years  7  months  and  15  days,  was  not  entitled  to 
leave  her  father's  house  and  fix  her  residence  with  her  aunt, 
or  where  she  pleased,  in  defiance  of  her  father's  wishes.  In 
respect  that  the  father  states  that  he  does  not  now  insist  on 
the  conclusions  of  the  action  for  delivery  of  the  child  or  for  inter- 
dict against  the  defenders  interfering  with  her,  but  is  willing  to 
arrange  for  the  girl  being  placed  in  a  situation,  finds  it  unneces- 
sary to  deal  with  these  conclusions,  and  appoints  the  case  to  be 
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ATUBim&     enrolled  on  Tuesday  next  to  allow  of  the  proposed  arrangement 
8»v««»j»jMdine. being  carried  out.  William  A.  0.  Patebson. 

h^^m,  Note,—A&  stated  by  Mr.  Fraser  (Parent  and  Child,  p.  65), 

PATUfloff.  ^'  The  authorities  in  the  law  of  Scotland  differ  as  to  the  duration 
"  of  the  parental  power."  Lord  Stair's  opinion  is  (Inst.  i.  v.  4), 
that  '^  during  the  children's  minority  it  will  not  be  much  doubted 
"but  the  direction  of  their  persons  is  naturally  stated  in  the 
"parents";  while  his  annotator,  Mr.  More  (Notes,  p.  32),  says, 
"It  seems  difficult  to  maintain  that,  after  pupillarity,  children 
"  who  choose  to  leave  their  father's  house  and  to  live  elsewhere 
"  can  by  law  be  restrained  from  doing  so."  Mr.  Erskine,  in  his 
Institutes  (i.  6,  55),  states  that  the  father's  power  to  compel  his 
children  to  live  in  his  family  and  contribute  their  labour  towards 
his  service  "lasts  only  till  they  arrive  at  perfect  age,  and  that 
"  they  are  from  that  period  their  own  masters  in  every  respect"; 
and  in  his  Principles  (i.  7,  36)  that,  "even  after  they  become 
"j9u6ere«,  he  may  compel  them  to  live  in  family  with  him." 
Other  authorities  are  of  opinion  "that  the  father's  power  over 
"  the  person  of  the  child,  or  his  right  to  direct  and  superintend 
"  his  education,  or  to  compel  him  to  live  in  the  father^s  family 
"  and  contribute  his  earnings  to  the  support  of  the  household,  is 
"  entirely  at  an  end  at  the  age  of  fourteen  if  a  male  or  twelve  if 
"a  female — in  short,  when  the  period  of  pupillarity  is  passed." 
(Fraser,  p.  65,  and  authorities  cited  in  note  {d),)  In  the  case 
of  Harvey,  22  D.  1198,  the  Lord  Justice-Clerk  (Inglis),  in 
delivering  the  judgment  of  the  Court,  said,  "  It  is  necessary 
"that  we  should  have  as  precise  an  idea  as  we  can  attain 
"of  the  correlative  rights  and  duties  of  a  father  and  his 
"  children  when  they  are  above  pupillarity  and  under  majority. 
"  It  is  not  and  cannot  be  maintained  that  the  parental  authority 
"  is  the  same  either  in  kind  or  degree  when  the  child  is  beyond  as 
"  when  he  is  in  pupillarity.  The  absolute  legal  incapacity  of  a 
"  pupil  is  such  that  jurists  have  not  inaptly  styled  the  father's 
"  power  over  a  child  of  those  tender  years  a  right  of  dominion. 
"  But  in  puberty  legal  incapacity  has  come  to  an  end,  and  though 
"  the  law  places  minors  puberes  under  guardianship^  they  can 
"  themselves  legally  act,  in  all  cases  with  the  advice  and  consent 
"  of  their  guardians,  and  in  some  cases  without  any  aid  or  con- 
"  sent.  .  .  .  Whether  curators  be  named  by  the  minor  himself 
"  or  by  his  father,  he  is  entitled  to  choose  his  own  place  of  residence 
"  without  their  consent,  or  even  against  their  advice.  No  doubt 
"  this  liberty  is  more  abridged  during  the  lifetime  of  the  father, 
"from  the  greater  respect  which  the  law  pays  to  his  original 
"  and  undelegated  authority;  and  the  Court  have  no  desire  to  give 
"countenance  to  a  doctrine  which  should  enable  any  girl,  on 
"  attaining  the  age  of  twelve,  if  possessed  of  independent  fortune, 
"to  desert  the  paternal  mansion  and  fix  her  own  present  resi- 
"denccy  and  thereby  probably  her  future  fate  and  course  of 
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''life,  in  defiance  of  all  parental  control."  Mr.  Fraser  himself  atmhim. 
(p.  363)  states  aa  law  that  "when  a  child  arrives  at  puberty, 8ftT«f«_tfJMtiine. 
"he  is,  by  the  law  of  Scotland,  entirely  free  to  dispose  of  ^^ ^' '"*• 
"his  person  independently  of  any  guardians,  natural  or  civil.  pfJSJSir. 
"He  may  naarry,  or  fix  his  domicile,  or  alter  it,  as  he  may 
"  pleaae,  and  no  guardian  and  no  Court  of  law  can  restrain  him 
"  from  going  abroad  or  staying  in  this  country,  however  beneficial 
"may  be  the  opposite  course  from  that  he  proposes  to  follow." 
It  is  thought,  however,  that  the  balance  of  authority  is  in 
favour  of  the  proposition  which  forms  the  finding  in  law  in  the 
interlocutor,  that  a  daughter,  only  a  few  months  beyond  puberty, 
is  not  entitled  to  leave  her  father's  house  and  reside  where  she 
pleases  contrary  to  her  father's  wishes,  and  the  Sheriff-Substitute 
is  strengthened  in  his  opinion  that  this  finding  is  well  founded  by 
the  absence  of  any  decision  to  a  contrary  effect  in  a  question  with 
the  father.  An  opposite  finding  would  be  repugnant  to  the 
general  feeling  of  the  country.  In  the  present  case  the  father 
appears  to  have  all  along  properly  discharged  his  duties  as  a  father, 
and  nothing  has  been  proved  against  him  or  the  girl's  step- 
mother which  would  disentitle  him  to  the  custody  of  his  daughter. 
At  the  same  time,  the  girl's  uncle  and  aunt,  to  whom  she  went 
when  she  left  her  father's  house,  are  most  respectable  people, 
apparently  with  a  sincere  interest  in  the  girl,  and  well  qualified 
to  look  after  her  welfare.  While  the  Sheriff  Court  may  not  have 
jurisdiction  to  regulate  the  permanent  custody  of  a  child,  it  is 
thought  that  it  has  power  to. grant  an  application  like  the  present 
made  de  recenti  by  a  father  for  recovery  of  his  child,  which  has 
left  its  home  where  it  was  residing  in  family  with  him. 

W.  A.  0.  P. 

The  defender  appealed  to  the  Sheriff  (Brand),  who  pro- 
nounced the  f oUovnng  interlocutor : — 

Edinburgh,   Uth  March,   1893.— The  Sheriff  having  heard  M»rchi4.i8w. 
parties'  procurators   and  considered   the   cause,  adheres   to  the  b***'"'^ '*^"*»' 
interlocutor    appealed    against,    and    dismisses    the    defender's 
appeal ;  finds  the  defender  liable  in  additional  expenses,  <&c. 

David  Brand. 

JTofe. — The  Sheriff  is  of  opinion  that  he  has  jurisdiction  to 
entertain  and  deal  with  the  present  action.  It  was  explained 
in  the  course  of  the  debate  that  an  arrangement  had  been 
effected  as  to  the  child  Agnes  M'Skimming  Savage,  and  accord- 
ingly that  the  pursuer  did  not  press  the  conclusion  for  delivery 
or  the  conclusion  for  interdict.  Therefore,  the  only  question  left 
seems  to  be  one  of  expenses,  and,  as  the  pursuer  was  entitled  to 
take  these  proceedings,  he  falls  to  be  allowed  the  expenses  of  the 
same.  D.  B. 

For  pursuer— Mr.  W.  D.  M'Jannet,  Irvine. 
For  defender— Mr.  W.  C.  Wilson,  Irvine. 
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No.  47.  SHERIFF  COURT  OF   FIFESHIRE. 

FiFMHiu.         Hendry's  Trustees,  Pursuers;  Kirkcaldy  Police 
SStoJ'i;  Commissioners,  Defenders. 

ffikcaidy.  Property — Nuisance — Escape  of  rubbish  from  refuse  heap  to  the 

injury  of  cattle — Limits  ofmajpim.  Sic  utere  tuo  ut  alieDuin 
non  Ifiedas. — Held  (1)  that  it  is  necessary  to  prove  fault  or 
absence  of  due  care  in  order  to  render  a  proprietor  making 
a  lawful  use  of  his  own  ground  liable  in  damages  in  con- 
sequence of  the  escape  from  it  of  dangerous  matter;  (2) 
magistrates  were  not  liable  for  the  injury  or  death  of 
cattle  in  a  field  adjoining  a  deposit  of  town  refuse,  although 
it  was  proved  that  the  escape  of  certain  articles  which  the 
cattle  ate  from  the  place  of  deposit  was  the  cause  of  the 
injury  to  them,  because  it  was  not  proved  that  the 
escape  was  due  to  negligence  or  want  of  care  on  the  part 
of  the  magistrates. 

This  case  raised  an  important  question  as  to  the  liability 
of  a  proprietor  for  making  a  lawful  use  of  his  own  ground 
which  resulted  in  injury  to  the  property  of  his  neighbour. 
It  directly  raised  the  question  whether  what  has  been 
called  the  rule  of  Fletcher  v  Rylands,  1  Exch.  Ch.  265, 
affirmed  3  R  &  I.  App.  330,  namely,  that  liability  was  implied 
in  such  circumstances  if  damage  resulted  without  proof  of 
fault  or  negligence,  was  accepted  in  Scotch  law.  The  facts 
of  the  case  were  these: — The  magistrates  of  Kirkcaldy 
placed  a  temporary  deposit  of  town  refuse  in  the  immediate 
neighbourhood  of  a  field  where  the  pursuers'  cattle  grazed. 
It  was  proved  that  one  bullock  became  seriously  ill  fn>m 
swallowing  waste  paper,  and  that  another  died  from  swal- 
lowing such  paper  and  licking  a  tin  can,  and,  although  not 
absolutely  proved,  it  was  a  reasonable  inference  that  both 
the  paper  and  the  tin  can  came  from  the  defenders'  deposit, 
but  it  was  not  proved  how  they  escaped,  and,  in  particular, 
as  regards  the  tin  can,  which  was  too  heavy  to  have  been 
blown  over,  it  was  not  proved  how  or  by  whom  it  was 
thrown  over  into  the  pursuers*  field.  There  was  no  proof 
of  fault  or  negligence  on  the  part  of  the  defenders  other 
than  might  be  implied  from  the  existence  of  such  a  deposit 
of  refuse.  The  other  facts  of  the  case  appear  in  the  fol- 
lowing note  to  the  interlocutor  by  the  Sheriff-Substitute 
(Gillespie),  by  which  he  assoilzied  the  defenders : — 
Feb.  2,1808.  This  casc  has  an  importance  beyond  the  sum  involved,  and 

Bh«rlff  the  Sheriff-Substitute  was  favoured  with  an  able  argument  on 
both  sides.  He  has  a  good  deal  of  sympathy  with  the  pursuer's  half 
jocular  threat  against  the  defenders,  that  if  they  put  any  more 
rubbish  down  he  would  put  them  all  in  prison.  The  quantity  of 
dirty  paper  that  is  strewn  about  is  a  growing  nuisance,   and 
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Police  Commissioners  are  not  the  only  offenders.  It  might  be 
wholesome  to  enact  that  any  person  putting,  or  causing  to  be  put, 
paper  on  any  land  should  be  liable  for  all  injurious  consequences, 
and  should  further  be  liable  on  conviction  to  fine  or  imprisonment. 
But  the  Sheriff-Substitute  must  apply  the  law  as  he  finds  it.  In 
order  to  succeed  the  pursuer  must  prove  that  there  was  fault 
on  the  part  of  the  defenders  or  their  servants,  and  he  must  show 
that  the  injury  of  which  he  complains  is  traceable  to  that  fault. 

With  regard  to  fault,  it  is  true  that  there  is  a  class  of  cases  in 
which  a  person  who  has  collected  unmanageable  substances  on  his 
land  which  escape  and  injure  his  neighbours  has  been  held  liable 
for  the  consequences  of  his  original  act  without  other  proof  of 
fault.  Instances  are  Kerr  v  Earl  of  Orkney^  Dec.  17,  1857,  20  D. 
298,  and  Chalmers  v  Dtxoji,  Feb.  18,  1876,  3  R.  461,  To  this  class 
of  cases  the  pursuer's  counsel  endeavoured  to  assimilate  the  pre- 
sent Though  it  is  difficult  to  draw  the  line,  the  Sheriff-Substitute 
thinks  that  there  is  a  distinction  between  this  case  and  the  cases 
referred  to.  In  them,  the  person  complained  against  was  making 
a  use  of  the  land  which,  though  not  unlawful,  was  not  the  natural 
use  of  the  ground,  such  as  forming  a  reservoir  of  water  or 
collecting  a  gigantic  bing  of  combustible  material.  The  use  of 
town  refuse  as  manure  must  now  be  regarded  as  an  ordinary 
incident  of  the  cultivation  of  land  near  towns.  Although  the 
refuse  has  not  a  high  manurial  value,  it  is  cheap,  and  farmers 
find  it  useful  for  certain  soils  and  crops.  The  defendera  had 
obtained  leave  from  Mr.  Tod,  the  tenant  of  the  field  in  which 
their  refuse  depot  was  placed,  and  their  liability  is  not,  it  is 
thought,  higher  than  Mr.  Tod's  would  have  been  if  he  had  used 
the  stuff  to  spread  over  his  land.  In  short,  it  is  thought  that, 
while  the  defenders  were  bound  to  use  reasonable  care  to  protect 
the  interests  of  the  neighbours,  they  were  not  guarantors  of  the 
safety  of  their  stock  against  any  bad  consequences  from  the  refuse 
depot.     In  other  words,  the  pursuer  must  prove  specific  fault. 

The  pursuer's  claim  consists  of  two  parts,  (I)  for  the  expenses 
of  the  attendance  on  the  bullock  that  got  choked  on  11th  August, 
and  was  cured ;  (2)  for  the  expenses  and  loss  in  connection  with 
the  death  of  the  bullock  that  got  choked  on  17th  August,  and 
was  slaughtered  as  inciu^ble  on  20th  August. 

As  to  the  first  claim  the  Sheriff-Substitute  does  not  see  that 
any  fault  has  been  proved.  There  was  never  more  than  a  very 
moderate  amount  of  refuse  in  the  depot  at  a  time,  and  it  is  not 
alleged  that  the  defenders'  servants  did  anything  improper  or 
omitted  any  precaution  thcct  is  usually  taken  in  such  matters. 
No  complaint  had  been  made  up  to  that  date.  They  can  hardly 
be  blamed  for  not  foreseeing  that  a  bullock  might  take  a  fancy  to 
paper  and  stuff  itself  with  it. 

The  second  claim  stands  in  a  somewhat  different  position. 
After  the  pursuer's  complaint  on   11th  August  the  defenders 
10 
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Firaraiu.     could  110  longer  plead  ignorance  of  danger  arising   from  their 

HenchT's^     Operations.     If  after  this  complaint  they  had  gone  on  as  before, 

^KlrtSi^**'  carting  refuse  to  the  depot  and  leaving  it  there  even  for  short 

FebTtTisfls.  periods,  there  would  have  been  a  stronger  case  for  making  them 
BhSff  liable.  But  it  is  proved  that  they  had  ceased  carting  refuse  to 
the  depot  two  days  before,  and  on  receipt  of  the  pursuer's  com- 
plaint the  defenders'  men  redd  up  the  site  and  removed  all  the 
refuse  they  could  find  there.  The  Sheriff-Substitute  thinks  that 
the  date  of  Couper,  the  head  scavenger,  meeting  with  the  pursuer 
and  his  coachman  was  the  13th  and  not  the  27th  of  August 
The  pursuer's  visit  to  the  police  office  seems  to  fix  the  earlier  date 
as  the  more  probable.  Besides,  if  the  meeting  had  been  on  the 
later  date,  it  is  not  likely  that  there  should  have  been  no  reference 
in  what  passed  between  the  pursuer  and  Couper  to  the  death  of  the 
bullock.  It  seems  therefore  to  the  Sheriff-Substitute  that  the 
defenders*  servants  did  what  they  could  reasonably  be  expected  to 
do.  It  can  scarcely  be  maintained  that  they  were  bound  to  scour 
the  adjoining  land  for  refuse  which  might  have  come  at  some  time 
from  the  defenders'  heap. 

There  are  other  difficulties  in  the  way  of  the  pursuer  making 
good  his  claim  against  the  defenders. 

(1)  He  has  imposed  a  very  heavy  burden  on  himself  of 
establishing  beyond  doubt  the  cause  of  the  second  bullock's  fatal 
illness.  In  a  case  of  animal  poisoning,  when  the  owner  intends  to 
hold  any  person  liable,  he  ought  to  give  as  early  notice  as  possible 
of  the  illness  to  that  person,  and  especially  he  ought  not  to  make 
away  with  the  carcase  without  giving  the  inculpated  person  an 
opportunity  of  satisfying  himself  as  to  the  cause  of  death.  The 
bullock  took  ill  oh  the  17th,  was  killed  on  the  20th,  cut  up  and 
a  post  niortem  examination  made  on  the  22nd,  and  no  notice  of  any 
kind,  either  of  the  illness  or  death,  was  given  to  the  defenders  till 
the  25th.  The  pursuer  having  excluded  the  possibility  of  an 
independent  examination  on  behalf  of  the  defenders,  must  show 
that  the  cause  of  death  which  he  assigns  is  not  only  probable  but 
beyond  doubt.  The  Sheriff-Substitute  may  say  that  personally  he 
believes  in  the  correctness  of  Mr.  Balfour's  explanation,  which  fits 
all  the  proved  facts,  viz.,  that  the  beast  swallowed  a  quantity  of 
paper  which  stuck  in  its  gullet,  and  soon  afterwards  licked  the  red 
lead  off  the  can  No.  10  of  process,  which  set  up  inflammation  in  the 
gullet,  and  caused  the  mass  of  paper,  which  otherwise  might  have 
passed  down  or  been  pulled  out,  to  be  wedged  inextricably  in  the 
gullet.     Still,  possibly  if  another  expert  had  been  called  in  he 

.might  have  given  a  different  explanation. 

(2)  Has  it  been  proved  that  the  can  which  was  probably  the 
principal  cause  of  the  mischief  came  from  the  defender's  refuse 
heap  ?  It  is  a  likely  conjecture  that  it  did,  but  there  is  no  positive 
evidence  to  that  effect.  It  might  have  been  thrown  from  a  cart 
passing  along  the  road. 
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(3)  Assuming  that  the  can  did  come  from  the  defenders*  heap,     fifmhikb. 
it  must  have  been  thrown  or  kicked  into  the  pursuer's  field  by      •SSSi'v 
some  mischievous  person.     Are  the  defenders  responsible?    The    "SfilSwJ.'*' 
pursuer's  counsel,  in  support  of  the  affirmative,  cited  the  English     rebXisss.' 
case  of  Clark  v  Chambers,  3  Q.B.D.  327.     But  in  that  case  the        sSriff 
Court  proceeded  on  the  ground  that  the  defendant,  having  unlaw- 
fully placed  a  dangerous  instrument  in  a  road,  was  liable  for  injury 
caused  by  it  to  a  person  using  the  road,  although  the  immediate 
cause  of  the  accident  was  the  intervention  of  some  mischievous 
person  who  removed  the  instrument  from  the  roadway  on  to  the 
footpath.      Here  there  was  nothing  unlawful  in   the  defenders 
having  the  can  on  their  refuse  heap,  if  it  was  there.     The  case  of 
Wilson  V  Newberry,  7  Q.B.  31,  seems  nearer  the  present. 

On  the  whole,  then,  though  the  case  may  be  a  hard  one  for  the 
pursuer,  the  Sheriff-Substitute  thinks  that  he  has  failed  to  bring 
home  liability  to  the  defenders. 

The  Sheriff  (Mackay),  on  appeal,  after  hearing  counsel 
for  the  pursuer  and  the  agent  for  the  defenders,  pronounced 
the  following  interlocutor : — 

Edinburgh,  27th  February,  1893. — The  Sheriff  having  con-  Feb.  y.  iws.  - 
sidered  the  proof  and  whole  process,  adheres,  with  additional  sherurMACKAi. 
expenses,  Ac.  M,  J.  G.  Mackay. 

Note. — I  agree  in  the  view  of  the  facts  and  in  the  result 
at  which  the  Sheriff-Substitute  has  arrived,  that  no  negligence  or 
want  of  care  has  been  proved  which  renders  the  defenders  liable  in 


I  do  not  think  the  law  of  Scotland  is,  though  it  has  occasion- 
ally been  so  stated,  that  there  can  be  liability  in  respect  of  injury 
resulting  from  any  lawful  use  of  a  man's  own  property  or,  what  is 
in  this  question  the  same  thing,  of  property  which  he  is  in  lawful 
possession  of,  without  proof  of  fault  or  negligence.  The  only 
ground  of  action  in  such  a  case  is  delict^  and  this,  whether 
consisting  in  positive  fault  or  want  of  reasonable  care,  must  be 
proved.  In  Kerr  v  Earl  of  Orkney,  20  D.  298,  there  was  a  finding 
that  the  defender  had  erected  a  drain  in  some  respects  inadequate 
and  insufficient.  In  Chalmers  v  Dixon,  3  R.  461,  there  were 
findings  of  want  of  sufficient  care  in  preventing  the  noxious 
vapours  from  escaping,  and  although  some  of  the  judges  seem  to 
have  thought  no  proof  necessary  of  what  is  called  in  the  rubric 
"  specific  fault,"  Lord  Gifford  said,  "  I  rather  think,  however,  that 
"  ctdpa  is  at  the  foundation  of  liability.  Culjixi  is  a  flexible  term. 
"  Much  lighter  fault  may  make  a  person  liable  in  some  circum- 
'*  stances  than  in  others."  In  Mackintosh  v  Mackintosh,  2  M. 
1357,  the  late  Lord  President  Inglis,  then  Justice-Clerk,  said, 
"  By  the  law  of  Scotland,  if  a  person  exercises  an  undoubted  legal 
^*  right  and  damage  is  thereby  caused  to  another,  it  is  not  to  be 
"  taken  for  granted  that  he  is  responsible,  but  it  is  necessary 
" that  the  party  complaining  should  prove  negligence  or  ctdpa" 
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FiFMBi*..     jj^  Laniont  v   The  Lord  Advocate,   7  M.   607,  a  case  of  injury 

■SSStoSw     from  building  in  a  burgh,  the  same  judge  said,  "There  must  be  fault 

SElcaidj.^    "or,  in  other  words,  delinquency  or  wrong  on  the  part  of  the 

Feb.ji7^i8w.    «  defender  of  the  action  of  reparation  to  render  him  liable  to  the 

sheriffMACKAT.  «  pursuer  in  damages,"     This  decision  is  not  shaken  by  the  more 

recent  case  of   Cameron  v  Fraser,  9  R.  26,  where  the  defender 

was  held  liable  because  he  had  not  exercised  due  care  in  building, 

and  caused  injury  which  might  have  been  avoided. 

The  opinions,  though  not  perhaps  the  decision,  in  the  English 
case  of  Fletcher  v  Rylands,  1  Exch.  Ch.  265,  affirmed  3  E.  &  I.  App. 
330,  appear  to  carry  the  liability  higher,  for  it  was  there  said  by 
Lord  Cran  worth,  ^'  If  a  person  brings  or  accumulates  on  his  land 
"anything  which,  if  it  should  escape,  may  cause  damage  to  his 
"  neighbours,  he  does  so  at  his  peril.  If  it  does  escape  and  cause 
"damage  he  is  responsible,  however  careful  he  may  have  been, 
"and  whatever  precautious  he  may  have  taken  to  prevent  the 
"  damage  " ;  and  Lord  Blackburn  in  the  Exchequer  Chamber  used 
language  as  strong,  amoimting  to  what  has  been  since  called 
insurance  by  a  person  collecting  dangerous  substances  or  perform- 
ing a  dangerous  operation  on  his  own  land  of  his  neighbour 
against  all  injury.  It  is  significant,  however,  that,  as  is  pointed 
out  by  Sir  F.  Pollock  in  his  work  on  Torts,  3rd  ed.  p.  435,  "  there 
"is  no  case  in  which  the  unqualified  rule  of  liability  without  proof 
"  of  negligence  has  been  enforced."  The  same  writer  observes 
that  the  decision  in  Fletcher  v  Rylandu  has  been  modified  by  the 
decision  in  the  case  of  NichoUy  L.R.  10  Exch.  265,  2  Exch.  Div.  1, 
which  leaves  the  question  of  what  is  reasonable  care  or  precaution 
as  a  jiuy  question  to  be  decided  in  the  circiunstances  of  each  case. 
In  America  the  English  rule  has  been  denied  effect  in  the  case  of 
a  boiler  explosion,  Losee  v  Buchanan,  61  N.Y.  476 ;  and  although 
more  favour  was  shown  towards  it  by  another  Court  in  the  case 
of  a  snow  slide  from  a  neighbouring  roof,  Shiply  v  Fifty  AsMeiates, 
106  Massachusetts  Reports,  194,  the  latter  was  clearly  a  case  of 
negligence,  for  it  was  proved  the  roof  was  constructed  so  as  to  make 
it  certain  that  if  the  snow  was  not  removed  accidents  would  occur. 
The  Latin  maxim  so  often  cited  both  in  Scottish  and  English 
cases,  sic  tctere  tvo  ut  alienum  non  lasdaSj  if  taken  as  an  absolute 
rule  without  limitation,  would  perhaps  carry  the  liability  as  far  as 
the  language  of  the  English  judges  in  Fletcher  v  Rylands,  But 
this  maxim,  as  Professor  Rankine  has  well  observed,  "seems  to  have 
"been  pieced  together  by  some  unknown  civilian  from  several 
"  texts  of  Justinian  "  (Land  Ownership,  3rd  ed.  p.  326).  It  was 
applied  in  practice  by  the  Roman  lawyers  to  cases  of  fault  or 
negligence  only.  The  Roman  law  doctrine,  even  in  case  of  fire, 
was,  at  n  omnia  qtuie  oportuit  observavit,  vel  svbita  vis  venii  longiru 
ignem  prodticit,  caret  culpoy  Dig.  ix.  2.  20  (3).  In  the  action  imder 
the  Lex  Aquilia,  as  the  action  of  reparation  was  called,  proof  of 
ctdpa  was  always  required.  Dig.  ix.  2.  3. 
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Probably  the  attempt  to  formulate  a  general  principle  applicable 
to  all  cases  of  injury  from  dangerous  materials  or  operations  upon  .fiStoil 
neighbouring  ground  led  the  English  judges  who  decided  Fletcher  ''{■fiSSlSJ."' 
V  RylandB  too  far,  and  even  to  overlook  some  obvious  considera-  Feb-lTiw. 
tions.  The  degree  of  danger  is  palpably  higher  in  the  case  of  some  shariffiiAOKAT. 
materials  than  of  others.  The  nature  of  the  necessary  care,  there- 
fore, which  the  law  may  reasonably  require  differs.  The  locality 
may  affect  the  liability.  The  use  complained  of  being  for  a  public 
purpose  may  also  do  so.  It  appears  a  safer  rule  that  in  such  cases 
fault  or  negligence  must  be  proved  by  the  pursuer,  but  that  the 
amount  of  the  fault  or  negligence  or  want  of  proper  care  which 
implies  liability  is  a  question  of  fact.  If  negligence  must  be  proved 
by  the  pursuer,  I  do  not  think  there  is  proof  of  it  here  on  the  part 
of  the  defenders.  As  regards  the  first  bullock,  it  can  scarcely  be 
deemed  a  consequence  which,  apart  from  warning,  the  defenders 
were  bound  to  guard  against  that  paper  might  be  blown  from  their 
manure  deposit  into  a  field,  and  that  bullocks  would  injure  them- 
selves by  swallowing  it.  As  regards  the  second  bullock  it  is  not 
proved  that  the  defenders  placed  the  tin  can  in  the  pursuer's 
field,  and,  although  the  proof  is  silent,  it  appears  almost  certain 
that  some  other  person  must  have  done  it.  The  suggestion, 
indeed,  on  the  part  of  the  pursuers  was  that  it  was  kicked  or  thrown 
over,  but  they  are  unable  to  suggest  by  whom  or  when  this-  may 
have  been  done.  It  s,  I  think,  impossible  in  such  circumstances 
to  hold  the  defenders  liable.  There  appears  to  have  been  even 
some  negligence  on  the  part  of  the  original  pursuer,  who  has 
died  since  he  raised  the  action,  in  not  removing  the  tin  can 
from  his  own  field  after  he  apprehended  risk  to  the  cattle.  The 
case  is  quite  different  from  that  of  a  dangerous  substance  set  in 
motion  without  regard  to  the  consequences  where  its  motion  is 
diverted  by  a  third  party,  as  in  the  leading  English  case  of  the 
squib,  Scott  v  Shepherd^  2  W.  Blackstone,  292.  It  is  also  plainly 
distinguished  from  the  case  of  a  dangerous  thing  placed  in  a  public 
place  from  which  any  member  of  the  public  is  entitled  to  remove 
it,  as  in  the  case  of  the  chevaux  dcfrise^  Clark  v  Chambers^  3  Q.B. 
Div.  327.  The  case  of  Firth  v  The  Bowling  Iron  Co.,  3  C.P.  Div. 
254,  cited  by  the  appellant's  counsel,  in  which  the  owner  of  a  wire 
fence  in  a  state  of  decay  was  held  liable  for  the  loss  of  a  neigh- 
bour's cow,  which  swallowed  a  bit  of  it,  was  decided  on  the  ground 
of  negligence,  and  that  the  death  of  the  cow  was  caused  "  by  the 
"  natural  results  of  the  defendant's  acts."  That  cannot,  I  think,  be 
affirmed  here,  and  I  concur  with  the  Sheriff-Substitute  that  the 
case  of  Wilson  v  Newberry,  7  Q.B.  31,  is  more  in  point,  for, 
although  decided  on  the  pleadings,  it  was  decided  on  the  assump- 
tion in  feet  that  the  yew  clippings  were  not  proved  to  have  been 
placed  on  the  plaintiff's  ground  by  the  defendant,  or  that  it  was 
the  natural  consequence  of  any  act  of  his.  That  is  precisely  the 
position  of  the  proof  in  the  present  case.     I  have  no  hesitation  in 
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adhering  to  the  Sheriff-Substitute's  judgment,  and  I  have  only 
iVnitMt «     ^^^^  ^^  ^  much  length  into  the  law  because  the  case  belongs  to 
""SlSSdJ.**'  *^  important  class  of  which  examples  frequently  occur. 

St,  M. 
For  pursuera — Mr.  MacWatt,  advocate. 

For  defenders— Mr.  MacImdob  (Messrs.  Gibson  k  Sfeabs),  Kirk- 
caldy. 


No.  48.     Thomas  Alexander,  Complainer;  George  Robson  and 
^^^^  Robert  Robson,  Eeapondenta. 

Alexander  v 

Rohwn.  fte.  Poaching— Day  Treitpass  Act,  2  <S:  3  Will  IV,  cap.  68  uc,  1— 

Trespassing  by  tise  of  dogs  without  entry  on  lands. — Two 
men,  accompanied  by  two  dogs,  went  along  a  private 
road  and  allowed  the  dogs  to  range  in  adjoining  fields  and 
a  plantation.  Held,  as  in  StoddaH,  7  R.  (J.C.)  11,  that 
there  was  a  contravention  of  the  Act  and  accused  con- 
victed, although  not  actually  on  the  lands. 

This  was  a  complaint  brought  at  the  instance  of  lliomas 
Alexander,  Esq.  of  Qask  and  Lathalmond,  near  Dunferm- 
line, against  George  Robson  and  Robert  Robson,  both  miners 
at  Lassodie,  near  Dunfermline,  charging  them  with  having, 
on  Sunday,  the  12th  February,  1893,  been  found  trespassing 
on  the  lands  of  Lathalmond,  belonging  to  Mr.  Alexander,  in 
search  or  pursuit  of  game.  The  accused  pleaded  not  guilty. 
It  was  proved  by  the  evidence  for  Mr.  Alexander  that  the 
accused  and  other  two  men  (not  identified)  were  seen  on  the 
above  date  to  go  along  a  private  service  road  leading  to 
Lathalmond  farm.  They  were  accompanied  by  two  dogs, 
a  lurcher  and  a  fox  terrier.  The  men  kept  on  the  road 
and  a  public  footpath  leading  to  Roscobie.  The  dogs  were 
hunting  two  fields  to  the  north  of  the  road,  and  also  a 
plantation  near  to  the  footpath  leading  to  Roscobie.  The 
plantation  was  fenced.  The  dogs  were  some  time  in  the 
plantation.  No  game,  so  far  as  known,  was  raised  or 
killed  by  the  dogs.  The  accused  did  not  call  the  dogs 
away  from  the  plantation  or  the  fields,  and  they  were  seen 
to  stand  occasionally  and  watch  the  progress  of  the  dogs. 
When  the  accused  were  overtaken  by  the  gamekeeper  they 
denied  that  they  were  poaching.  The  agent  for  accused 
adduced  evidence  that  the  dogs  were  kept  as  pets  and  not 
for  hunting ;  that  nothing  was  done  by  accused  to  urge  on 
the  dogs ;  and  that,  while  in  the  plantation,  they  could  not 
have  been  in  pursuit  of  game,  as  no  barking  was  hea,rd  and 
no  game  raised.  The  agent  for  Mr.  Alexander  craved  a 
conviction  on  the  ground  that  the  proof  showed  the  dogs 
were  under  the  control  and  guidance  of  accused  while 
hunting  on  the  lands.  It  was  not  necessary  to  have  actual 
entrance  of  the  accused  on  the  lands  in  order  to  obtain  a 


Digitized  by  LjOOQIC 


im.] 


SHERIFF  COURT  REPORTS. 


151 


Bheriir 

OlLLISPII. 


conviction  in  circumstances  similar  to  what  existed  here;  ^iwf^imi. 
it  was  sufficient  that  the  dogs  were  under  the  control  and  bSSSJ!  ac! 
guidance  of  accused,  and  were  allowed  to  hunt  the  fields 
and  plantation.  For  the  accused  their  agent  maintained 
there  was  no  contravention  of  the  statute,  the  accused  not 
being  upon  the  lands ;  that  the  dogs  were  not  urged  on  by 
the  men,  were  not  hunting,  and  were  not  kept  for  that 
purpose. 

The  Sheriff-Substitute  (Gillbspie),  in  finding  the  contravention    Mweh  >.  ima. 
proved,  said  no  great  injury  to  game  had  apparently  been  done 
by  accused.     At  the  same  time  it  was  proved  that  they,  accom- 
panied  by  dc^s,  were  on  private  property.     The  service  road 
was  no  doubt  used  by  persons  going  to  and  from  their  work,  but 
that  was  only  by  tolerance  of  the  proprietor,  and  nothing  would 
perhaps  be  said  to  them ;  but  when  they  went  there  along  with 
dogs  used  for  hunting  purposes  they  rendered  themselves  liable 
to  prosecution  for  poaching.     The  accused  did  not  enter  the  fields 
or  plantation,  but  the  dogs  did  so,  and  were  some  time  there  with- 
out being   called   away   by  the  accused,  although  under  their 
charge.     In  the  circiunstances  of  this  case  it  was  not  necessary 
to  prove  actual  entry  of  the  accused  on  the  lands,  and  he  took 
that  opportunity  to  warn  many  of  the  audience  in  Court  who 
might  have  an  interest  in  the  result  of  this  case  for  themselves, 
that  if  they  went  along  with  dogs  under  similar  circumstances 
they  would  certainly  be  liable  to  conviction  for  poaching.     In 
this  case,  the  first  of  the  kind  before  him,  he  would  not  inflict  a 
heavy  penalty,  but  would  modify  it  to  6s.  each,  including  ex- 
penses, or  two  days'  imprisonment. 

For  complainer— Mr.  Alex.  Fraser  (Messrs.   W.  &  W.  Beve- 

ridoe),  Dunfermline. 
For  accused— Mr.  J.  R.  Stevenson  (Messrs.  Scobie  &  Steven- 
son), Dunfermline. 


SHERIFF  COURT  OF  ARGYLLSHIRE. 

Mrs.  Flora  M'Lean,  Pv/rsTier;  Malcolm  M'Lean, 

Defender. 

Interdict — Breach  of  interdict, — No  breach  because  interdict 
not  yet  applicahle, — A  raised  an  action  of  removing  and 
interdict  against  6,  and  obtained  decree  therein,  under 
which  B  was  charged  to  remove  under  pain  of  ejection, 
and  to  abstain  from  interfering  with  A's  possession 
of  the  subjects.  He  was  not  ejected,  and,  on  a 
petition  being  presented  to  the  Court  to  have  it  foimd 
that  B  had  committed  a  breach  of  interdict,  it  was  held 
that,  until  ejection,  the  interdict  had  no  effect,  and  con- 
sequently there  could  be  no  breach  thereof. 

Mrs.   Flora   M'Lean,  wife   of  Donald   M'Lean,  crofter, 
Comaigbeg,  Tiree,  with  consent  of  her  husband  and  others, 


No.  49. 

AftOTLLBHIM. 

M'Lean  V 
M'Lean. 
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abgtwhiu.  raised  an  action  against  Malcolm  M'Lean  and  Margaret 
mtCST  M'Lean,  residing  at  Comaigbeg,  (1)  to  have  them  removed 
from  a  dwelling-house  and  crof t,occupied  by  them ;  and  (2)  for 
interdict  against  their  interfering  with  the  pursuers'  posses- 
sion. After  various  steps  of  procedure  in  the  Sheriff  Court 
and  an  appeal  to  the  Court  of  Session,  decree  was  granted 
in  terms  of  the  prayer  of  the  petition  in  the  action,  and,  on 
14th  August,  1891,  the  defender  Malcolm  M'Lean,  the 
other  defender,  Margaret  M'Lean,  having  removed  before 
that  date,  was  charged  to  the  following  effect: — (2)  "to 
"flit  and  remove  yourself,  your  family,  and  others  furth 
"and  from  the  dwelling-house  and  lands  at  Comaigbeg, 
"  Tiree,  and  to  leave  the  same  void  and  redd  to  the  end  that 
"  the  said  female  pursuer,  or  others  in  her  name,  may  then 
"  enter  thereto  and  peaceably  possess  and  enjoy  the  same, 
"and  that  within  forty-eight  hours  after  the  date  of 
"  this  my  said  charge,  under  the  pain  of  ejection ;  and  (3) 
"  by  said  decree  you,  the  said  Malcolm  M'Lean,  were  inter- 
"  dieted  and  prohibited  from  in  any  way  interfering  with 
"  the  said  pursuers  in  the  exercise  of  their  legal  rights  in 
"  and  over  the  said  crofts  and  buildings  thereon  in  all  time 
"coming."  After  the  service  of  the  charge  the  defender 
Malcolm  MXean  still  remained  in  possession  of  the  croft, 
and  no  attempt  was  made  to  eject  him  in  common  form.  On 
2nd  September  following,  the  female  pursuer,  with  consent  of 
her  husband,  and  with  concurrence  of  the  procurator-fiscal, 
presented  a  petition  to  the  Court  to  have  it  found  that  the 
defender  was  guilty  of  contempt  of  Court  and  breach  of 
interdict  It  was  pleaded  in  defence,  inter  alia,  that  the 
pursuer,  having  failed  to  eject  the  defender  from  the  sub- 
jects, in  terms  of  her  decree,  the  petition  fell  to  be  dismissed, 
and  the  Sheriff-Substitute  (MacLachlan),  after  debate,  sus- 
tained this  plea  in  the  following  interlocutor : — 
Dee. ».  1801  Oban,  29th  December,  1892. — Having  heard  parties'  procurators 

MacLachlan  *"^  considered  the  closed  record,  productions,  and  whole  process, 
finds  that^  in  an  action  of  removing  and  interdict,  at  the  instance 
of  the  pursuers  against  the  defender  and  Margaret  McLean,  his 
sister,  decree  was  granted  on  26th  June,  1891,  in  terms  of  the 
prayer  of  the  petition;  that  said  decree  was  extracted,  and,  on 
13th  August  following,  the  defender  was  charged  to  flit  and 
remove  from  the  subjects  mentioned  in  said  decree  under  pain  of 
ejection,  but  that  it  is  not  averred  that  said  ejection  took  place ;  finds 
that,  until  the  defender  is  ejected,  or  has  removed  from  the  subjects, 
the  conclusion  for  interdict  has  no  effect ;  therefore  sustains  the 
second  plea  in  law  for  the  defender,  and  dismisses  the  action;  finds 
the  defender  entitled  to  expenses,  &c,  C.  H.  MacLachlan, 
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NoU. — In  this  action  for  breach  of  interdict  the  defender's 
first  objection  is  that  the  pursuer's  agent,  who  has  signed  and 
presented  the  petition,  is  procurator-fiscal  of  Court,  and  has 
himself  granted  the  requisite  concurrence  as  fiscal  So  long  as 
he  is  allowed  to  carry  on  private  practice  as  a  law  agent  there  is 
no  incompetency  in  his  acting  in  this  double  capacity,  or  in  avail- 
ing himself  of  his  official  powers  in  furthering  his  client's  objects, 
though  he  may  be  debarred  from  pleading  privil^e  in  any  action 
of  damages  arising  out  of  the  proceedings  (Strang  v  Strang^  19th 
January,  1849,  11  D.  378).  I  therefore  cannot  sustain  this 
objection,  but  the  other  objection  is  more  serious,  that,  so  long 
as  the  defender  is  in  possession,  interdict  is  not  the  proper  remedy 
(see  Rankine  on  Leases,  p.  440).  It  is  true  that  interdict  was 
granted  and  included  in  the  decree  of  removal,  that  is  to  say,  the 
defender  was  forbidden  to  molest  the  pursuer  in  her  possession  of 
the  subject,  but  the  pursuer  could  not  be  said  to  be  in  possession 
until  the  defender  was  ejected  or  removed.  The  defender  was 
chaiged  to  remove  under  pain  of  ejection.  Ejection  was  therefore 
the  proper  and  only  mode  in  which  the  charge  could  be  enforced, 
and,  if  he  were  to  be  held  as  committing  a  breach  of  interdict  in 
refusing  to  obey  the  charge,  that  would  be  making  the  charge 
equivalent  to  an  ejection,  and  as  putting  a  constructive  end  to 
the  possession,  whereas,  though  charged,  it  might  be  open  to  him 
to  raise  a  suspension  of  the  charge,  and  continue  in  possession 
notwithstanding  the  interdict.  C.  H.  M. 

For  pursuer— Mr.  Martin  B.  La^bvnce,  Oban  (for  Mr.  WmuAU 
Sfroat,  Tobermory).  ":  ^ 

For  defender— Mr.  Alexandek  S.  Black  (for  Mr.  Donald  Mac- 
okbgob),  ObuL 
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M-i^v 
M'Lean. 

Sheriff 
MacLachlas. 


SHERIFF  COURT  OF  ABERDEENSHIRE.  No.  50. 

WiLUAM  Ferguson  Sangster,  Pv/rsuer\   Alexander   AM»DmiiMiBi. 
Catto  and   Others,  Defenders.  SSBJa^* 

Interdict  against  publication  of  slander — Interdict  against 
criminal  act. — Held  incompetent  to  grant  interdict  against 
the  threatened  utterance  or  publication  of  a  statement 
alleged  to  be  defamatory  and  injurious  to  the  com- 
plainer's  trade  and  reputation,  or  against  threatened 
meetings  and  other  acts  alleged  to  be  criminal,  as 
conspiracy  and  intimidation. 

William  Ferguson  Sangster,  master  baker  in  Aberdeen, 
craved  interdict  against  Alexander  Catto  and  other  journey- 
men bakers,  being  the  office-bearers  of  a  trades  union  designed 
the  "Aberdeen  Branch  Operative  Bakers  of  Scotland  Federal 
"Union,"  from  delivering  or  circulating  handbills  alleged  to 
represent  that  the  pursuer  was  an  oppressor  and  sweater 
and  caused  his  employees  to  work  undue  and  improper 
hours,  and   also   from    holding    any    public    meeting    or 
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AnunmHiu  <lemonstration  in  the  streets  of  Aberdeen  and  especaally 
§JJRfJc!     iiear    his    shop    anent    the    complainer.      The    defenders 
admitted  that  they  intended  to  publish  a  handbill  anent 
the  pursuer's  treatment  of  his  employees,  but  they  stated 
that  their  criticism  thereon  was  true  and  justifiable,  and 
in  any  event  that  the  remedy  sought  by  the  pursuer  was 
incompetent  in  respect  that,  if  the  defenders  slandered  him, 
they  would  be  liable  in  damages,  but  would  be  entitled  to 
the  privilege  of  a  jury  trial,  of  which  an  interdict  would 
deprive  them.     The  pursuer  further  alleged  that  the  de- 
fenders threatened  to  hold  meetings  in  the  streets  near  his 
shop  for  the  purpose  of  distributing  the   handbills  and 
making  statements  thereanent,  and  he  averred  that  such 
meetings  constituted   intimidation   in    the    sense    of    the 
Conspiracy  and  Protection  of  Property  Act,  1875,  sec  7, 
sub-sees.    1    and    3.      The    defenders    denied    that    such 
meetings  would  constitute  intimidation,  but  pleaded  that, 
if  the  pursuer's  averments  were  sound  and  their  proposed 
meetings  constituted  a  crime,  as  alleged  by  him,  his  pro- 
posed remedy  therefor  was  also  incompetent,  in   respect 
that  interdict  could  not  be  granted  against  the  threatened 
or  apprehended  commission  of  a  criminal  act.     The  SheriflT- 
Substitute  (Robertson)  pronounced   the  following  judg- 
ment : — 
Marchn.1801.         ABERDEEN,  2lst  March,  1892.— The  Sheriff-Substitute  having 
BouMfiov.     considered  the  cause,  recalls  the  interim  interdict,  and  for  the 
reasons   in   the   annexed  note  sustains  the  first  plea-in-law  for 
defenders ;  finds  the  action  imcompetent,  and  dismisses  the  same, 
and  decerns  ;  finds  defenders  entitled  to  expenses,  <Src. 

Duncan  Robertson. 
Note, — This  is  a  novel  application,  and  raises  a  question  of 
interest.  The  pursuer,  Mr.  Sangster,  is  a  baker  in  Aberdeen,  and 
the  defenders  are  the  president,  secretary,  and  other  officiak  of 
the  Aberdeen  Branch  Operative  Bakers  of  Scotland  National 
Federal  Union.  The  pursuer  seeks  (1)  to  have  the  defenders  and 
others  acting  for  them  interdicted  from  delivering  or  circulating  a 
certain  handbill  which  the  pursuer  alleges  represents  him  as  an 
oppressor  and  a  sweater,  and  contains  certain  other  statements  re- 
gliding  him,  all  of  which  he  says  are  false,  slanderous,  and  to  his 
prejudice,  and  also  contains  a  suggestion  that  the  working  men 
of  Aberdeen  should  boycott  him  (the  piursuer) ;  (2)  to  interdict 
the  defenders  from  holding  a  public  meeting  in  the  streets  of 
Aberdeen,  and  especially  near  the  pursuer^s  premises,  for  the 
purpose  of  distributing  this  handbill,  or  of  making  false  and  pre- 
judicial statements  concerning  him,  and  compelling  him  and  hia 
employees  to  join  defenders'  union.     Intimation  was^giveu  by  the 
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defenders  to  the  pursuer  bj  letter  of  19th  December,  1891,  of  the  ^ 
intention  of  the  defenders  to  hold  meetings  and  distribute  hand-  oS^i^ 
bills;  and  in  a  further  letter  of  25th  December  a  copy  of  the  juti^^itn. 
handbill  is  sent,  and  an  intimation  given  that  15,000  copies  shnw 
will  be  circulated.  The  pursuer,  besides  the  averments  above-  •***""*"®"- 
mentioned,  farther  avers  that  the  distribution  of  the  bills  and  the 
holding  of  the  meeting  were  calculated  to  intimidate  him  and  to 
prejudice  him  with  his  customers  and  injure  his  business,  and 
would  be,  in  point  of  fact^  a  breach  of  sec.  7  of  the  Conspiracy  and 
Protection  of  Property  Act^  1875,  and  besides,  that  what  was  pro- 
posed to  be  done  amounted  to  intimidation  at  common  law. 
Briefly,  the  pursuer's  contention  was  (1)  that  the  haiidbill  was 
slanderous  and  calcidated  to  injure  him  in  business,  and  (2)  that 
the  handbill,  combined  with  the  meetings  proposed  to  be  held, 
would  amount  to  intimidation  both  at  common  law  and  under  the 
statute,  and  that  the  distribution  of  the  bills  and  the  holding  of 
the  meetings  should  therefore  be  interdicted.  So  far  as  I  know,  or 
BO  far  as  was  pointed  out  during  the  discussion,  there  is  no  direct 
authority  in  the  law  of  Scotland  for  the  granting  of  such  an  appli- 
cation. No  such  use  of  interdict  is  apparently  mentioned  in  any  of 
the  text-books  (though,  of  course,  interdict  is  spoken  of  in  general 
terms  as  of  wide  application  in  preventing  expected  wrongs),  while 
there  is  at  least  one  judicial  expression  of  opinion  of  great  weight 
expressing  doubt  as  to  the  competency  of  interdict  in  circumstances 
such  as  the  present.  I  refer  to  the  opinion  of  Lord  Chancellor 
Cottenham  in  the  case  of  Fleming  v  Netoton  (6  Bell's  App.  p.  175, 
Lord  Chancellor's  opinion,  pp.  189-90).  In  that  case  the  House 
of  Lords  reversed  a  judgment  of  the  Coiurt  of  Session  granting 
interdict  against  a  body  of  merchants  publishing  among  them- 
selves the  names  appearing  upon  the  register  of  protests  of 
persons  who  had  dishonoured  bills.  The  judgment  was  reversed 
on  the  ground  that,  even  assuming  the  jurisdiction  of  the  Court 
of  Session  to  be  as  extensive  as  they  claimed,  here  it  had  been 
improperly  exercised,  but  the  Lord  Chancellor,  inter  alia,  made  the 
following  observations : — "  If  it  were  necessary  to  lay  down  a  rule 
"  respecting  the  jurisdiction  which  has  been  exercised  in  this  case  by 
"  the  Court  of  Session  in  granting  interdict  against  the  publication 
"  of  libels,  this  case  would  be  one  of  the  highest  importance  and 
"  of  the  greatest  difi&culty ;  .  .  .  but  being  of  opinion  that  the 
"  general  question  is  not  necessarily  involved  in  the  consideration 
"  of  the  appeal,  I  think  it  expedient  under  the  circumstances  not 
"to  give  any  opinion  on  the  general  question.  But  I  cannot 
"avoid  expressing  an  earnest  hope  that,  if  this  question  should 
"  arise  and  require  decision  in  the  Court  of  Session  and  no  dis- 
"  tinct  rule  should  be  found  upon  the  subject^  the  consequences 
"of  any  rule  to  be  established  for  the  first  time  will  be  most 
"  carefully  considered,  and  particularly  how  the  exercise  of  such 
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AMKPMKBHni.  "a  jurisdiction  can  be  reconciled  with  the  trial  of  matters  of 
SSGjkiJ'      "  ^^®l  ^^^  defamation  by  juries,  under  the  Act  15  George  III. 

MMch^,  18BL  "  chap.  42,  or  indeed  with  the  liberty  of  the  press.  That  Act 
Sheriff  "  appoints  a  jury  as  the  proper  tribunal  for  trial  of  injuries  to  the 
"  person  by  libel  or  defamation."  This  opinion  was  referred  to  in 
a  subsequent  case  in  the  Court  of  Session,  BtddelU  v  The  Clyda- 
dale  Horse  Society,  12  R.  976,-  May  27,  1885,  when  the  Court 
refused  to  grant  an  interdict  to  prevent  the  publication  of  a 
report  of  proceedings  in  an  open  Court  of  Justice.  The  refusal 
was  apparently  on  the  ground  that  the  respondents  were  entitled 
to  publish  the  report  in  question ;  but  I  would  refer  specially  to 
the  question  of  the  Lord  President  during  complainer's  argument. 
There  seems  no  question  that,  in  a  number  of  cases  of  late  years 
in  England,  the  Court  of  Chancery  has  granted  an  injunction  to 
restrain  the  publication  of  a  libel  upon  an  interlocutory  applicar 
tion  at  any  stage  of  the  action,  although  in  a  long  series  of 
decisions  it  had  previously  refused  to  do  so.  The  leading  cases  for 
granting  are  probably  Qtiartz  Hill  Gold  Mining  Company  v  Beaik, 
20  Ch.D.  501,  51  L.J.  Ch.  874  ;  Thymas  v  WiUianu,  14  Ch.D. 
864,  49  L.J.  Ch.  605 ;  and  Hermann  Loog  v  Bean^  26  Ch.D. 
806,  '53  L.J.  Ch.  1128;  while  the  leading  case  against  the 
jurisdiction  is  the  Prudential  Assurance  Company  v  Knotty  L.R. 
10  Ch.  142.  No  decision  apparently  has  been  given  in  the 
House  of  Lords  on  the  point  since  the  dictum  of  Lord  Cotten- 
ham.  The  whole  cases  will  be  found  referred  to  in  Odgers  on 
Libel  and  Slander,  2nd  ed.,  p.  342,  <fec.,  and  the  expression  of 
opinion  by  the  learned  author  on  p.  364  is  worthy  of  note.  Even 
assuming  the  present  state  of  the  English  law  to  be  what  would 
be  now  upheld  in  Scotland,,  it  seems  to  me  to  be  open  to  question 
whether  in  any  of  the  cases  referred  to  an  injunction  has 
been  granted  where  it  was  doubtful  if  the  innuendo  attempted  to 
be  drawn  from  the  document  referred  to  was  warranted  by  its 
terms,  or  where  a  defence  of  justifiable  public  criticism  was  stated, 
or  where  the  apprehended  injury  was  as  remote  as  in  the  present 
case,  and  it  is  specially  laid  down  that  this  jurisdiction  is  to  be 
exercised  with  great  caution,  Qvartz  Hill  Mining  Company  v  Beath, 
supra.  But  these  judgments,  while  entitled  to  respect,  are  not 
binding  on  our  Courts;  and  looking  to  the  opinion  of  Lord 
Cottenham  above  quoted,  and  the  absence  of  any  direct  authority 
in  our  Courts,  I  do  not  think  I  should  be  warranted  in  holding 
that  an  application  for  perpetual  interdict  was  competent  in  the 
circumstances  of  the  present  case. 

With  reference  to  the  pursuer's  contention  that  the  acts 
referred  to  amount  to  intimidation  at  common  law,  and  under  the 
statute — to  grant  interdict  on  such  grounds  would  amount  to 
interdicting  a  crime,  and  such  (with  the  exception  of  the  some- 
what analogous  process  of  lawburrows)  is,  so  far  as  I  know,  un- 
known in  our  law.      It  seemed  to  me   that  the  argument  for 
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March  21, 189S. 


Sheriff 
BonmTBOli. 


defenders  on  this  point,  that  the   criminal   law   is   a  standing  amepmhshiej. 
interdict  against  the  commission  of  crime,  and  that  civil   pro- 
ceedings for  the' same  purpose  are  incompetent,  is  sound. 

It  was  argued  that  the  innuendo  sought  to  be  extracted  from 
the  terms  of  the  handbill  was  not  warranted,  and,  if  it  were 
necessary  for  the  disposal  of  the  action  to  decide  this,  I  should,  I 
confess,  have  had  some  difficulty,  but  in  the  view  I  take  of  the 
competency  of  the  proceedings  it  is  unnecessaiy.  D.  R. 

The  pursuer  appealed  thereagainst  to  the  First  Division, 
but  his  appeal  was  ultimately  withdrawn  and  the  judgment 
acquiesced  in. 

For  pnrsuer — Mr.  J.  S.  Watt,  Aberdeen. 

For  defenders — Mr.  J.  M.  I.  Soott,  Aberdeen. 


SHERIFF  COURT  OF  DUMBARTONSHIRE. 

John  M'Farlane,  Pursuer;  Helensburgh  Police 
Commissioners,  Defenders. 

Reparation — Accident  awing  to  working  of  steam  road-roller  in 
burgh — Proper  precautions — Contrihutory  negligence. — In 
an  action  for  damages  for  injury  to  a  pony  carriage  on 
account  of  the  horse  taking  fright  at  a  steam  road-roller 
at  work  on  a  public  road  in  the  burgh,  Held  that  the 
Police  Commissioners,  having  observed  all  the  precau- 
tions laid  down  in  the  bye-laws  framed  by  the  County 
Council  for  the  regulation  of  traffic,  though  they  had 
not  adopted  bye-laws  for  the  burgh,  were  not  sufficiently 
at  fault  to  be  liable ;  that  it  was  unnecessary  to  close 
the  road  against  vehicular  traffic,  even  where  such 
traffic  could  easily  be  diverted  by  another  road ;  and 
that  the  driver  of  the  carriage,  having  narrowly  escaped 
a  similar  accident  on  another  occasion  with  the  same 
pony,  should  have  exercised  more  care,  and  had  himself 
contributed  towards  the  accident. 

Observed  that  under  the  County  Council  bye-law  pro- 
viding that  one  of  the  persons  in  charge  of  a  locomotive 
shall,  "in  case  of  need,"  assist  horses  and  carriages  drawn 
by  horses  passing  the  same,  the  responsibility  of  judg- 
ing whether  such  assistance  is  required  lies  upon  the 
rider  or  driver  of  the  carriage. 

This  was  an  action  raised  in  the  Small  Debt  Court  at 
Dumbarton  by  John  M'Farlane,  grain  merchant,  Helens- 
burgh, against  the  Police  Commissioners  of  the  burgh  of 
Helensburgh  concluding  for  £10  in  name  of  loss  euid 
damage  sustained  by  him  through  his  pony  carriage 
having,  on  16th  December,  1892,  been  seriously  injured 
on  the  public  road  between  Helensburgh  and  Row,  near 
the  Ardencaple  Castle  Lodge  gate,  in  consequence  of  the 
pony  taking  fright  at  the  steam  road-roller  employed  by 
the  Commissioners  on  that  road,  owing  to  their  failure  to 
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DoMBA»To».    take  proper  precautions  against  such  accidents,  and  espe- 

M'FwLie  V    cially  to  warn  drivers  of  vehicles  sufficiently  that  the  roller 

Heiensbargfa    ^^  ^^  work  there,  or  to  provide  some  one  to  lead  horses 

— **"*"'  safely  past  the  roller,  or  to  close  the  road  against  vehicular 

traffic  entirely  and  direct  such  traffic  by  the  back  road. 

The  evidence  showed  that  the  Police  Commissioners  had 
hired  a  steam  road-roller  from  the  Dumbartonshire  County 
Council  for  the  purpose  of  repairing  the  roads  in  the  burgh 
of  Helensburgh,  and  that,  while  the  County  Council  had 
adopted  bye-laws  relating  to  highways,  in  terms  of  the 
Local  Government  (Scotland)  Act,  1889,  the  Police  Com- 
missioners had  no  such  bye-laws  for  the  burgh.  On  the 
day  in  question  the  pursuer  had  gone  to  Garelochhead  by 
steamer,  and  telegraphed  his  driver  to  meet  him  there  with 
the  pony  carriage  and  drive  him  home.  The  driver  knew 
that  the  roller  was  at  work  somewhere,  but  not  the  exact 
part  of  the  burgh,  and  accordingly  set  out  for  Gareloch- 
head by  the  main  road  along  the  shore  via  Row  and 
Shandon.  This  road,  after  getting  out  of  the  town  of 
Helensburgh,  is  exceedingly  narrow  and  full  of  awkward 
turns,  but  there  is  another  road  which  goes  round  the  back 
of  the  west  end  of  the  town  and  joins  the  shore  road  at  the 
old  tollhouse  at  Ardencaple,  about  half  way  to  Row.  The 
driver  looked  out  for  the  notice  board  warning  the  public 
to  beware  of  the  roller,  but  failed  to  see  it,  and  went  right 
on  till  within  50  or  60  yards  of  the  roller  itself.  Here  the 
pony  noticed  the  roller  and  started  at  a  quick  trot  to  pass 
it,  but  the  road,  being  only  20  feet  wide  at  the  place,  the 
roller  8  feet  broad,  and  the  machine  5  feet  broad,  there  was 
very  little  room  to  pass,  with  the  result  that  when  opposite 
the  roUer  the  pony  swerved,  the  wheel  of  the  machine 
struck  against  one  of  the  posts  of  the  sea  fence,  the  carriage 
was  overturned  and  the  driver  thrown  out,  while  the  pony 
bolted  and  the  carriage  was  smashed  to  bits,  no  harm  being 
done  either  to  the  driver  or  the  pony.  The  roller  was 
moving  when  the  horse  first  saw  it,  and  some  smoke  was 
issuing  from  it,  but  it  had  stopped  when  the  machine 
reached  it.  There  were  three  men  in  charge  of  it,  but 
they  did  not  volunteer  any  assistance.  One  notice  board 
was  placed  on  the  road  at  the  Row  end,  at  the  old  toll- 
house at  the  junction  of  the  front  and  back  roads,  thus 
affording  vehicles  going  to  Helensburgh  the  opportunity  of 
taking  the  back  road  and  avoiding  the  roller,  which  was 
working  nearly  a  quarter  of  a  mile  from  there,  and  another 
notice  board  was  placed  at  the  Helensburgh  end,  about  50 
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yards  to  the  east  of  the  spot  where  the  roller  was  actually    ^j;/^^"" 
at  work,  but  not  sufficiently  far  east  to  give  vehicles  coming    ji.pjJiine  v 
from  Helensburgh  the  option  of  taking  the  back  road  unless    "•pSiuS'*** 
by  turning  and  going  back  again.     It  was  proved  that  the         — 
driver  was  an  experienced  and  capable  one,  that  the  pony 
was  ordinarily  a  quiet  beast,  but  that  on  a  former  occasion, 
in  another  part  of  the  county,  it  had  shied  at  the  roller,  but 
the  road  being  broader,  had  passed  it  by,  going  on  to  the 
footpath,  and  that,  as  it  was  not  a  fractious  animal,  it  would 
have  been  injurious  to  its  training  to  have  turned. 

It  was  argued  for  the  pursuer  that  the  Commissioners 
were  at  fault  (1)  in  not  adopting  bye-laws  relating  to  high- 
ways for  the  burgh,  those  in  force  in  the  county  not  being 
sufficient  for  the  greater  traffic  in  burghs ;  (2)  the  front 
road  being  exceedingly  narrow  and  winding,  and  there 
being  very  considerable  traffic  along  the  loch  side,  and  the 
back  road  being  quite  eus  short  and  accessible,  in  not  closing 
the  front  road  against  vehicular  traffic  entirely,  or  alter- 
natively in  not  having  the  eastern  notice  board  so  placed  as 
to  give  vehicles  the  option  of  taking  the  back  road,  as  had 
been  done  at  the  western  end,  though  the  roller  was  work- 
ing much  nearer  the  former,  or,  at  all  events,  in  not  having 
a  man  for  the  express  purpose  of  leading  all  horses  safely 
past  the  roller  unless  where  the  drivers  refused  assistance ; 
(3)  that  the  roller,  being  an  unusual  thing  on  roads  and  a 
nuisance  in  the  sense  of  the  decision  in  Fleming  v  Reid 
Macfarlane,  &  Co.,  1891,  7  Sh.C.  Rep.  308,  the  Commis- 
sioners were  liable  at  common  law  for  any  accident  caused 
by  it.  For  the  defence  it  was  argued  that  the  Commis- 
sioners were  exercising  their  statutory  duties  as  the  road 
authorities  in  the  burgh  in  repairing  the  roads,  that  they 
were  legally  entitled  to  use  the  steam  road-roller  for  the 
purpose  as  most  convenient  and  expeditious,  and  that  they 
had  observed  all  the  bye-laws  laid  down  by  the  County 
Council,  which,  if  sufficient  in  the  county,  were  quite  suffi- 
cient in  the  burgh ;  that  it  lay  with  the  driver  to  ask,  and 
not  with  the  men  to  offer,  assistance  in  leading  horses  past 
the  roller,  and  that  a  similar  accident  having  almost  hap- 
pened to  the  same  driver  and  pony  before,  there  was  con- 
tributory negligence  on  the  part  of  the  driver,  which  of 
itself  was  sufficient  to  absolve  the  Commissioners  from  all 
liability  for  the  accident. 

The  Sheriflf-Substitute  (Gbbbib),  in  giving  judgment,  said  that 
there  could  be  no  doubt  that  the  Commissioners  were  legally  entitled 
to  use  the  steam  road-roller  on  the  roads  in  the  burgh,  and  that 
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DoMBAMOM-    they,  having  observed  all  the  precautions  enjoined  by  the  County 
FM'Fi[riane»    Council  byo-laws,  which  had  no  doubt  a  certain  amount  nf  judicial 
""^pSiteS"**    sanction,  and  must  be  taken  to  be  quite  as  sufficient  for  the  burgh 
as  for  the  county,  were  not  at  fault  in  not  having  adopted  bye-laws 
for  themselves ;  that  it  was  not  possible  in  all  cases  to  close  the 
roads  against  vehicular  traffic  entirely,  though  it  might  be  con- 
venient and  advisable  in  some  places  to  do  so,  and  that  here  it 
was  not,  in  his  opinion,  necessary  to  close  the  road  entirely ;  that 
while  he  thought  it  would  have  been  more  prudent  on  the  part  of 
the  Commissioners  to  have  placed  their  eastern  notice  board  at 
such  a  point  as  would  have  enabled  drivers  to  go  up  one  of  the 
side  streets  and  take  the  back  road,  as  they  had  done  at  the 
western   end,  he  did   not  consider   that  that  constituted   such 
fault  on  their  part  as  to  render  them  liable ;  that,  in  his  opinion, 
the  responsibility  of  judging  whether  the  assistance  to  be  rendered 
in  case  of  need  by  those  in  charge  of  the  roller  to  horses  and  car- 
riages drawn  by  horses,  under  the  County  Council  bye-laws,  when 
passing  the  roller,  lay  with  the  rider  or  driver  and  not  with  those 
in  charge  of  the  roller;   and  that  the  driver,  having  narrowly 
escaped  a  similar  accident  before  with  the  same  pony,  should 
have  exercised  greater  care  and  either  led  the  pony  past  himself 
or  asked  assistance  in  having  this  done,  or  turned  and  taken  the 
back  road,  as,  though  that  might  have  been  bad  training  for  the 
pony,  it  was  better  than  risking  danger  to  life  and  property ;  but 
that,  not  having  taken  any  of  these  precautions,  he  had  himself 
contributed  to  the  accident.     In  the  circumstances  the  Sheri£f- 
Substitute  assoilzied  the  defenders,  with  £1  of  expenses. 

For   panuer — Mr.    Hugh    H.    Obuond   (Meesn.    Spalding   k 

Ormond),  Helensburgh. 
For  defenders — Mr.  Gsobok  Maglaculan,  Town  Clerk,  HeleoB- 
burgh. 


No.  52.       SHERIFF  COURT  OF  LANARKSHIRE. 

LAMAmuHiai.  j)^  jQg^  Clark  Edmiston,  Pt^auer; 

^Q«;^j^«^  GovAN  Commissioners  of  Pouce,  Defenders. 

Statute — Infectious  Diseases  Notification  Act,  1889 — Medical 
certificate. — A  medical  practitioner,  who  is  called  in  to  a 
patient  suffering  from  an  infectious  disease  to  which  the 
Act  applies,  is  not  bound  to  send  notice  to  the  medical 
officer  of  health,  and  if  he  does  so  is  not  entitled  to  the 
fee  prescribed  by  the  statute  if  another  medical  man  has 
previously  visited  the  patient  and  sent  the  required 
notice. 

The  Act  52  &  53  Vict,  cap.  72,  provides  in  section  3,  sab- 
section  1,  that  when  an  inmate  of  any  building  in  a  sanitary 
district  is  suffering  from  an  infectious  disease,  (a)  the  head 
of  the  family,  and  in  his  default  the  nearest  relatives  of  the 
patient,  and  in  default  of  them  the  persons  in  chaige  of  the 
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patient,  or  the  occupier  of  the  building,  shall  send  notice  ta  fLAMAMSHiM. 
the  medical  officer  of  health  of  the  district ;  "  3  (1)  (6)  every  Q^n^iw 
"medical  practitioner  attending  on  or  called  in  to  visit  the  ^"^^^^^^ 
"patient  shall  forthwith,  on  becoming  aware  that  the 
"patient  is  suffering  from  an  infectious  disease  to  which 
"  this  Act  applies,  send  to  the  medical  officer  of  health  for  the 
'  district  a  certificate  stating  the  name  of  the  patient,  the 
"situation  of  the  building,  and  the  infectious  disease  from 
"which,  in  the  opinion  of  such  medical  practitioner,  the 
"patient  is  suffering."  Sub-section  2  provides  for  summary 
prosecution  for  failure,  with  a  proviso  quoted  in  the  judg- 
ment below.  Section  4  authorizes  the  Local  Government 
Board  to  prescribe  forms  for  certificates,  and  requires  the 
local  authority  to  "pay  to  every  medical  practitioner  for 
"each  certificate  duly  sent  by  him  in  accordance  with 
"  this  Act  a  fee "  of  2s.  6d.,  or  in  certain  cases  Is..  An 
action  was  raised  in  the  Small  Debt  Court  at  Glasgow  by 
Dr.  Edmiston  for  a  fee  of  2s.  6d.  under  section  4 ;  to  which 
it  was  pleaded  by  the  local  authority,  the  burgh  of  Govan, 
that  notice  had  been  duly  given,  before  his  notice  was  sent 
or  received,  by  a  medical  man  who  had  previously  been 
called  in  and  had  seen  the  patient.  The  following  judgment 
was  given  by  the  Sheriff-Substitute  (Guthrie)  : — 

At  first  sight  this  statute  is  a  little  puzzling,  but  when  care-  Feb.  is.  im. 
fully  examined  it  seems  plain.  The  question  is  whether  the  sheriff  gotheh. 
pursuer,  who  was  called  in  to  attend  Normaa  M'lnnes,  and  who 
sent  to  the  medical  officer  of  Govan  a  certificate  that  M'Innes  was 
suifering  from  an  infectious  disease,  as  required  by  the  Infectious 
Diseases  Notification  Act,  1889,  section  3  (1),  is  entitled  to  the 
fee  of  2s.  6d.  allowed  by  section  4  of  that  Act.  The  local 
authority  pleads  that  he  is  not,  because  he  was  not  the  first 
medical  practitioner  attending  to  the  case,  and  that  gentleman 
had  already  sent  a  certificate. 

The  pursuer  founds  on  the  general  words  of  the  Act  of  Parlia- 
ment, which  require  "  every  medical  practitioner  attending  on  or 
"  called  in  to  visit"  forthwith  to  send  a  certificate  (sec.  3) ;  and  "the 
"local  authority  to  pay  to  every  medical  practitioner  for  each 
"  certificate  duly  sent  by  him  in  accordance  with  this  Act "  a  fee  of 
28.  6d. 

It  is,  however,  an  established  rule  in  the  construction  of 
statutes  that  general  words  and  phrases,  however  wide  in  their 
literal  sense,  must  be  construed  with  regard  to  the  immediate 
objects  of  the  Act,  and  as  not  altering  the  general  law.  Here  the 
object  of  the  Act  is  to  bring  all  cases  of  infectious  disease  to  the 
knowledge  of  the  local  authority;  and  this  is  effected  in  the 
ordinary  case  (1)  by  a  notice  from  the  head  of  the  family  to  which  the 
U 
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iiAiAEnHiKx,  patient  belongs,  or  other  specified  persons  in  his  place,  sec.  3  (1)  (a) ; 

(SiSS^pSice    ^^^  (^)  ^y  *  certificate  from  the  medical  attendant,  sec.  3  (I)  {b). 

icommiaaionera.  Xt  is  morc  reasonable  to  suppose  that  the  Legislature  contemplated 

Feb. ^3^1888.    ^Y^^^  jjj  gg^jj  Qg^jgQ  there  would  be  one  medical  practitioner  than 

sheriffGuTB.ir.  ^^^^^  it  intended  the  word  "every  "to  apply  to  several  and  as 

many  medical  men  as  might  in  exceptional  cases  be  called  in,  e,g., 

every  consulting  physician.     It  is  not  reasonable  to  require  such 

a  physician  to  send  in  a  medical  certificate  in  addition  to  that 

already  sent  by  the  ordinary  medical  attendant. 

Again,  the  provision  in  sec.  3  (1)  (b)  is  penal,  and  its  observance 
is  enforced  by  prosecution  under  the  Summary  Jurisdiction  Acts. 
That  is  another  reason  for  interpreting  the  Act  strictly,  i.e.,  as  not 
imposing  a  burden  upon  a  greater  number  of  persons  than  is  just 
enough  to  insure  the  attainment  of  the  object  in  view.  There 
may  probably  be  cases  where  a  physician  called  in  to  a  case  of  this 
kind  may  be  unable  to  satisfy  himself  that  another  has  already 
certified  under  the  statute,  and  when  it  becomes  judicious  for 
him  to  send  a  certificate  for  his  own  protection.  But  wherever  a 
certificate  has  been  duly  sent,  it  cannot  be  doubted  that  that  fact 
afibrds  a  valid  defence  if  a  medical  practitioner  afterwards  called 
in  should  be  prosecuted  under  sec.  4.  The  right  to  a  fee  appears 
to  be  co-extensive  with  the  liability  to  summary  conviction. 

The  second  paragraph  of  sec.  3  (2)  provides  that  "  if  a  person 
"  is  not  required  to  give  notice  in  the  first  instance,  but  only  in 
"  default  of  some  other  person,  he  shaU  not  be  liable  to  any  fine  if 
"  he  satisfies  the  Court  that  he  had  reasonable  cause  to  suppose 
"that  the  notice  had  been  duly  given."  It  was  ai^ed  that 
medical  men  are  not  required  to  certify  in  default  of  some  other 
person,  and  therefore  that  their  having  reasonable  cause  to  believe, 
&c.,  does  not  protect  them,  according  to  the  principle  exprf4fsio 
unius  est  exclusio  alterivs.  It  is  by  no  means  clear  that  that  prin- 
ciple of  construction  would  be  fairly  applicable  here.  But  the 
language  of  the  paragraph  founded  on,  which  applies  only  to 
notice  under  sec.  3  (1)  (a),  and  not  to  medical  certificates  under 
sec.  3  (1)  (6),  causes  the  argument  to  fail. 

I  am  therefore  of  opinion  that  this  fee  is  not  exigible. 

For  pursuer— Mr.   6.  G.   Paton  (for  Messrs.  Montoomkrie  k 

Flemings),  Glasgow. 
For  defenders— Mr.  Alex.  Macdonald,  Town  Clerk,  Govan. 


A.  B.  V 

Procurator- Fiscal 

of  Zetland. 


No.  53.     SHERIFF   COURT    OF    ORKNEY  &   SHETLAND. 
ORKifiTAMD    A.   B.  (Executrix    of    the    late    Dr.   C),  Pursuer;    The 

Procurator-Fiscal   of   the   County  of   Zetland, 

Defender, 

Expenses — Liability  of  Procurator-Fiscal  for  fees  of  medical 
witnesses  in  criminal  cases — Exchequer. — The  executrix  of 
a  medical  man  sued  a  Procuratoi^Fiscal  for  fees  in  respect 
of  the  medical  man's  attendance  for  precognition  and 
examination  in  a  criminal  case  oq  the  citation  of  the 
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Procurator-Fiscal.     The  defender  pleaded  (1)  that  he  had    omir  ahd 

no  funds,  and  (2)  that  the  medical  man  must  be  held  to         — 

have  waived  his  claim  by  delaying  to  render  his  account  procurator-Wri 

in  time  for  the  appropriate  quarterly  accounts  rendered  by     "'  ^°^- 

the  Procurator-Fiscal  to  Exchequer.     Held  (1)  that  the 

defence  of  "no  funds"  was  unsound,  in  respect  that  a 

Procurator-Fiscal  can  always  recover  through  the  Sheriff, 

from  the  county  or  from  Exchequer,  funds  expended  in 

the  public  service;  (2)  that  this  was  an  ordinary  case  of 

employment  of  a  medical  man  as  a  skilled  witness,  and  that 

the  Procurator-Fiscal  as  employer  was  liable  for  the  fees; 

(3)  that  the  Exchequer  rules  could  not  aflFect  the  validity 

of  the  claim,  being  simply  office  regulations  determining 

the  conditions  under  which  counties  can  recover  part  of 

their  criminal  expenditure  from  Elxchequer. 

This  was  an  action  raised  in  the  Small  Debt  Court  at 
Lerwick,  in  which  the  following  judgment  was  given  by 
the  SheriflF-Substitute  (Hay  Shennan)  : — 

In  this  action  the  executrix  of  the  late  Dr.  C.  sues  the  mqv.  ic.  leoa. 
Procurator-Fiscal  of  Zetland  for  fees  in  respect  of  Dr.  C.'s  sheriff  shmrah. 
attendance  for  examination  as  a  medical  witness  in  connection  with 
two  criminal  cases,  the  dates  of  attendance  being  18th  December, 
1890,  and  3rd  July,  1891.  The  defender  admits  that  Dr.  C. 
attended  on  the  occaisions  averred,  but  he  pleads  that  as  the  fees 
were  not  claimed  in  time  to  be  included  in  the  account  which  the 
Fiscal  renders  quarterly  to  Exchequer,  Dr.  C.  must  be  held  to 
have  waived  his  claim  to  them,  and  the  executrix  is  therefore  not 
entitled  to  recover  them.  He  emphasises  the  plea  by  stating  that, 
qua  Fiscal,  he  has  no  funds  wherewith  the  claim  can  be  paid. 

No  objection  was  taken  to  the  instance  against  the  defender 
qw  Fiscal,  and  properly  so.  It  was  the  Fiscal  who  employed  Dr. 
C,  and  accordingly  the  latter  was  entitled  to  look  to  the  Fiscal 
for  his  fees.  I  attach  no  importance  to  the  objection  that  the 
Fiscal  has  no  funds.  Nowadays  the  Fiscal  (notwithstanding  the 
historical  origin  of  the  office)  seldom  has  public  funds  in  his  hands 
wherewith  to  pay  his  outlays,  but  must  recover  them  from 
Exchequer  or  from  the  county.  Plainly  the  claim  of  a  medical 
man  for  work  done  to  the  FiscaVs  order  on  public  business  cannot 
be  defeated  by  an  allegation  that  the  Fiscal  is  not  in  funds.  If 
the  claim  is  a  good  one,  the  Fiscal  necessarily  recovers  the  amount, 
through  the  Sheriff,  either  from  Exchequer  out  of  public  funds,  or 
from  the  county  out  of  the  assessment  which  takes  the  place  of 
the  old  rogue  money. 

The  case  is  to  be  taken  on  the  footing  that  the  attendances 
charged  for  were  given,  and  that  if  a  claim  for  either  fee  had  been 
timeously  made  it  must  have  been  paid.  The  account  sued  for 
was  rendered  in  the  same  way  as  Dr.  C.'s  other  accounts,  viz., 
after  the  close  of  the  year.  It  was  (owing  to  Dr.  C.'s  death)  in 
fact  rendered  only  in  February,  1892.     It  is  explained  that  in  the 
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OMwiT^AjD    case  first  charged  for,  attendance  for  precognition,  the  diet  for 

^■^P       trial  was  fixed  for  February,  1891,  and  for  this  reason  the  charge 

'"^^jj^jf*^  for  attendance  in  December,  1890,  was  (jarried  over  into  the  1891 

NoT.leTisDS.  account,  in  order,  I  presume,  to  keep  together  all  the  fees  relating 
8heriffBHiNVA.li.  to  ouc  casc.  Both  itcms  sued  for  thus  came  quite  properly  into 
the  account  for  the  year  1891.  If  this  claim  were  made  against 
any  ordinary  debtor  he  would  have  no  defence.  The  attendances 
being  admitted,  the  charges  being  proper  and  the  account  rendered 
at  the  close  of  the  year,  decree  would  go  forth  against  the  debtor 
as  a  matter  of  course.     Is  the  Fiscal  in  any  different  position? 

What  the  Fiscal  pleads  is  that  Exchequer  requires  him  to 
render  his  accounts  quarterly,  that  Dr.  C.  knew  this,  and  that 
as  Dr.  C.  did  not  render  the  account  for  each  item  at  the  end 
of  the  quarter  during  which  it  was  incurred,  the  Fiscal  was  entitled 
to  make  up  his  accounts  without  including  any  such  item,  and 
even  to  assume  that  Dr.  C.  intended  to  make  no  charge. 

The  first  point  to  be  noted  is  that  a  medical  man  is  a  witness 
of  a  different  character  from  an  ordinary  eye-witness.  A  man 
who  gives  evidence  of  facts,  of  what  he  has  seen,  is  fulfilling  a 
mumis  publicum^  aQd  can  be  compelled  to  give  his  evidence.  In 
legal  theory  such  a  witness  is  not  entitled  to  a  fee  for  attendance, 
although  by  Exchequer  regulations  certain  fees  are  allowed. 
Exchequer,  however,  may  attach  what  conditions  are  thought 
desirable,  for  the  allowance,  being  ex  gratioy  can  be  taken  only 
under  the  conditions  allotted  to  it;  but  the  case  of  a  medical 
witness  is  quite  different.  He  is  a  skilled  witness  called  to  speak 
to  matters  of  opinion.  In  that  capacity  he  is  employed  by  the 
Fiscal  as  a  person  of  skill,  and  he  can  sue  for  and  recover  his  fees 
as  any  skilled  workman  can  recover  his  wage.  It  is  an  ordinary 
case  of  employment,  and  I  know  of  no  limitation  on  the  right  to 
recover,  short  of  the  triennial  prescription.  The  only  answer  to 
the  creditor's  claim  can  be  that  he  has  failed  to  perform  his  part 
of  the  contract.  In  order  to  bring  the  present  case  so  high  it 
would  be  necessary  to  prove  that  Dr.  C.  was  asked  and  con- 
sented to  give  evidence  on  the  explicit  agreement  that,  if  he 
did  not  send  in  his  claim  at  the  end  of  the  quarter,  he  should 
receive  no  payment  for  his  services.  There  is  no  evidence  here  of 
that  description.  That  Dr.  C.  had  a  general  knowledge  of 
the  Exchequer  rules  as  to  quarterly  accounts  I  assume.  This, 
however,  falls  far  short  of  proof  of  an  explicit  contract  of  the 
nature  I  have  described,  referable  to  these  particular  cases  of 
employment.  I  must  not  be  understood  as  adopting  any  attitude 
of  unfriendliness  towards  the  Exchequer  rule  which  requires  Fiscals 
to  render  quarterly  accounts,  for  I  highly  appreciate  its  excellence 
and  its  beneficial  effects.  But  I  cannot  see  what  bearing  it  can 
have  on  the  question  whether  a  claim  for  a  third  party  against 
the  Fiscal  is  a  good  one.  An  Ebcchequer  rule  has  not  the  force  of  a 
statute,  and  even  if  it  were  published  to  medical  men  it  could  not 
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restrict  their  right  to  recover  fees  for  employment  on  public    chi«»iTARD 

buaineBs.      An   Exchequer  rule,  however  valuable   as   an   office        ^—  ^ 

regulation,  cannot  modify  the  general  law  of  the  country  relating  P~JJ*ggJ;,5»<*^ 

to  contracts.     Further,  even  although  a  medical  man  knows  that  .Noy.liiriMs. 

the  Fiscal  is  required  to  render  his  accounts  quarterly,  how  can  sheriffSHBRKAs. 

such  knowledge  import  into  the  contract  of  employment  between 

the  two  a  condition  that  the  medical  man's  claim  shall  lapse  if 

not  rendered  before  the  close  of  the  quarter?     The  regulation 

cannot  do  more  than  determine  the  conditions  on  which  Exchequer 

will  recoup  counties  for  their  outlays  on  criminal  business.     It  is 

of  no  interest  to  the  pursuer  whether  the  funds  for  paying  the 

claim  are  to  come  from  Exchequer  or  from  the  county.     The 

Exchequer  rule  may,  indeed,  require  that  a  Fiscal  shall  seek  out 

his  creditor  at  the  close  of  the  quarter  instead  of  waiting  for  him 

to  send  in  his  claim,  in  order  that  the  county  may  be  saved  the 

amount  of  the  claim  by  recovering  it  from  Exchequer.      This, 

however,  can't  affect  third  parties  further,  and,  after  all,  it  only 

imposes  on  the  Fiscal  a  prompt  compliance  with  the  principle  that 

it  is  the  duty  of  the  debtor  to  seek  out  his  creditor. 

As  I  regard  this  as  a  simple  case  of  employment,  in  which  the 
person  employed  fulfdled  his  part  of  the  contract,  and  as  there 
is  no  room  for  pleading  triennial  prescription,  I  must  give  the 
pursuer  decree.  The  defender  must  recover  the  amount  through 
the  Sheriff  in  the  ordinary  way. 

For  pursuer— Mr.  Andrew  J.  Robkbtson,  Lerwick. 

For  defender — PARTy. 


A.  B.,  PvA'suer ;  David  Inglis,  Defevder.  No.  54. 

Bill  of  Exchange — Mandate — Procuratory — Stamp-duty, — A  ^gJJJiJ^J" 
tradesman  wrote  at  the  end  of  an  unconstituted  and  Br~in  \sm 
illiquid  account  a  docquet  in  these  terms,  "Pay  the  *  — '  * 
"  above  account  to  A.  B.  for  value  in  account,"  and 
signed  it  over  a  penny  stamp.  When  A.  B.  sued  the 
debtor  for  payment  the  debtor  pleaded  "no  title  to  sue." 
Held  (1)  (on  the  authority  of  Ritchie  v  M^Lachlan^  8  M. 
815)  that  the  docquet  was  not  a  bill  of  exchange  payable 
on  demand  ;  (2)  that  as  an  assignation  it  was  insufficiently 
stamped ;  (3)  that  as  a  mandate  or  a  procuratoiy  con- 
stituted by  writing  it  was  liable  to  the  stamp  duty  on 
letters  of  attorney  and  was  insufficiently  stamped.  Held, 
further,  on  a  proof  (1)  that  acceptance  of  the  mandate 
had  not  been  proved,  and  (2)  that  the  debtor  had  not 
recognised  the  docquet  as  a  procuratory  entitling  A.-  B. 
to  sue  for  the  account  in  his  own  name,  and  the  plea  of 
"  no  title  to  sue  "  accordingly  sustained. 

The  interlocutors  and  notes  fully  explain  the  case  : — 
Lbrwick,  16eA  November,  1892. — The  Sheriff-Substitute  having    Not.  w,  isos. 
heard  parties'  procurators  on  the  defender's  preliminary  plea,  and  sheriffisMrAP. 
having  considered  the  same,  before  answer  allows  to  the  pursuer  a 
proof  that  the  docquet  in  his  favour  attached  to  the  account  sued 
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OftKRiT  nwD    for  was  accepted   by  the   defender  as  a  sufficient  mandate  or 

SHUTLAND.  111-1  ,.  1 

A  B.TinrfiB.  procuratory,  and  to  the  defender  conjunct  probation ;  assigns  the 
Nov  IT  1892.  "^^^^  ^^y  ^^  November  current,  at  ten  o'clock  forenoon,  within  the 
8heriff"iMiiNAM.  Court-house,  as  a  diet  for  said  proof.  Hay  Shbnnan. 

J^ote. — The  pursuer  in  this  case,  suing  as  *^  assignee  or  man- 
"  datoiy  of  Samuel  Fordyce,"  claims  payment  of  an  account  alleged 
to  be  due  by  the  defender  to  Fordyce.  Fordyce  is  not  a  party  to 
the  case.  The  pursuer  sues  in  his  own  name  in  virtue  of  a  docquet 
in  the  following  terms  appended  to  the  account : — "  Lerwick,  6th 

"  October,  1892.     Pay  the  above  account  to 

"  solicitor,  Lerwick,  for  value  in  accoimt"  This  docquet  is  signed 
by  Fordyce  over  a  penny  stamp.  The  defender  states  the 
preliminary  plea  that  this  docquet  so  stamped  does  not  give  the 
pursuer  a  good  title  to  sue. 

This  raises  a  question  of  general  interest,  because  the  practice 
undoubtedly  seems  to  have  been  to  regard  such  a  docquet  as 
sufficient  to  transfer  the  right  to  sue  (see  Lees'  Small  Debt 
Handbook).  But  while  it  will  require  good  cause  to  overturn  a 
practice  so  long  established,  this  case  raises  the  question  so  sharply 
that  I  have  no  alternative  but  to  consider  the  matter  fully  in  the 
light  of  legal  principle  and  decisions. 

The  pursuer  claims,  in  the  first  place,  that  he  is  Fordyce's 
assignee  in  the  debt  sued  for.  Regarded  as  a  formal  assignation, 
the  docquet  admittedly  is  insufficiently  stamped.  The  pursuer, 
however,  contends  that  it  is  really  a  bill  of  exchange  payable  on 
demand,  and  that  a  penny  stamp  is  therefore  sufficient.  The 
judges'  opinions  in  Ritchie  v  M'Lachlan  and  Others,  May  27,  1870, 
8  M.  815,  42  S.J.  477,  settle  conclusively  that  this  is  not  a  bill  of 
exchange.  In  that  case  the  Court  had  under  consideration  a 
docquet  in  almost  the  same  terms  as  that  in  the  present  case,  and 
they  held  that  it  was  not  a  bill  of  exchange.  Lord  Cowan  says, 
"  When  the  order  is  to  pay  money  to  the  bearer  the  writ  has  been 
"ruled  to  be  a  bill."  And  the  case  of  Murison,  27th  January, 
1864,  36  S.J.  247,  was  not  diflPerent,  for  the  order  there,  although 
attached  to  an  account,  was  truly  for  so  much  money  being  for 
premiums  of  insurance,  and  just  so  much  cash  in  the  insured's 
hands.  I  do  not,  however,  know  any  case  where  this  view  has 
been  sanctioned  when  the  order  to  pay  is  attached  to  an 
unconstituted  and  illiquid  account.  (Of.  with  Murison,  the 
case  of  Sutherland  v  Munro,  13th  November,  1847,  10  D.  87,  20 
S.J.  14,  where  the  sum  referred  to  in  the  order  was  also  liquid). 

Neither  the  Bills  of  Exchange  Act,  1882,  nor  the  Stamp  Act^ 
1891,  seems  to  me  to  introduce  any  change  which  would  make  the 
judgment  in  Ritchie  v  M^Lachlany  delivered  in  1870,  inapplicable 
to  a  similar  case  occuiring  to-day.  The  Bills  of  Exchange  Act 
requires  that  a  bill  shall  specify  a  "  sum  certain  in  money  "  (sees. 
3  and  9),  and  sec.  32  of  the  Stamp  Act,  1891,  does  not  seem  to 
enlarge  the  class  of  documents  included  under  bill  beyond  the 
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definition  of  draft  pr  order  in  the  Stamp  Act  of  1853 — ^the  Act  in    omww  ajd 

force  in  1870.     The  general  principle  is  the  same  throughout^  that    ^  sTingiia. 

to  be  a  bill  of  exchange  the  order  must  require  payment  of  a  sum    NoTriri892. 

of  money — a  requirement  which  is  not  met  by  an  order  to  pay  an  aherfffSMiiMAK. 

unconstituted  and  illiquid  account.     In  the  latter  case  you  cannot 

tell  what  sum  of  money  the  order  is  meant  to  transfer  until  all 

possible  objections  to  the  account  have  been  disposed  of — nothing 

may  be  due  at  all  on  the  account.     In  Isles  v  Gill,  23rd  June, 

1836,  8  S.J.  437,  there  occurs  a  typical  case  of  an  order  held  to  be 

"just  the  same  as  a  bill."     Its  terms  were,  "  Pay  the  bearer  the 

"sum  of  £40  sterling  and  charge  the  same  to  my  account  of 

"  Wright  work  for  your  house."     In  the  present  case,  the  order,  far 

from  being  an  order  for  a  specific  sum,  is  really  an  order  for  as 

much  as  the  bearer  shall  ascertain  to  be  due  on  the  account. 

Following  Ritchie  v  M^LacMan,  I  must  hold  that  the  docquet  here 

is  not  a  bill  of  exchange.     Accordingly  the  pursuer  cannot  sue  as 

Fordyce's  assignee.     He  might  perhaps  have  done  so  had  he  sued 

on  the  bills  Nos.  10  and  11  of  process.     But  they  can  have  no 

bearing  in  the  present  question  of  title. 

Can   he   recover  as  Fordyce's   mandatary?      In  the  case   of 

Ritchie,  already  referred  to,  the  Court  held  that  the  docquet  was  a 

mandate  which  had  been  recognised  by  the  debtor  and  which  the 

debtor  was  therefore  bound  to  carry  out.     The  circumstances  were 

these — John   M*Lachlan   had   a  claim   against   a  parliamentary 

candidate  (who  was  represented  by  his  agent  Ritchie)  for  election 

work.     At  the  end  of  his  account  he  put  a  docquet,  "  Pay  the 

"  above  account  to  Henry  M'Lachlan,"  and  signed  it  across  a 

penny  receipt  stamp.     Ritchie  disputed  the  amount  of  the  account, 

and  he  entered  into  an  arbitration  with  John  M^Lachlan,  to  which 

Henry  consented  for  his  interest.     Meanwhile  other  creditors  of 

the  common  debtor  laid  on  arrestments  in  Ritchie's  hands,  and  the 

question    arose   whether    Henry    M^Lachlan's    claim  under   the 

docquet  on  the  sum  found  due  by  the  arbiter  was  preferable  to  an 

arrestment  used  after  the  date  of  the  submission.     The  Court  in 

effect  held  that  the  docquet  was  a  mandate  from  John  M'Lacblan 

to  Ritchie  to  pay  the  account  to  Henry  M*Lachlan,  and  that  by 

including  Henry  in  the  arbitration  proceedings  Ritchie  had  shown 

that   he  accepted   the   mandate.      The   contract   of   mandate  is 

perfected  when  *Hhe  mandatary  has  undertaken  to  execute  the 

"  mandate,  which  he  may  do  either  by  word,  by  writing,  or  by  any 

"deed  which   sufficiently  discovers  his  resolution"  (Ersk.   Inst. 

iii.,  3,  31).      The  judgment  of  the  Court  expressly  proceeds  on 

the  fact  of  Ritchie's  implied  acceptance  of  the  mandate  signed  by 

John  M*Lachlan  in  Henry's  favour.     I  gather  from  the  opinion  of 

the  judges  that  without  Ritchie's  acceptance  Henry's  claim  would 

have  failed.     I  gather  further  that  the  document  would  have  been 

quite  as  valid  though  not  signed  across  a  stamp. 

In  the  present  case  the  docquet  may  be  read  as  a  mandate 
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oekhbt  ahd    from  Fordyce  to  the  defender  in  pursuer's  favour.     Defender  is 

Shitlahd.  ,       ,  ,  ,  ,  . 

A  bTi  lis  prop^^y  the  mandatary,  and  as  mandate  is  a  gratuitous  contract, 
*  Nov.T^TiBw.  ^®  °^y  ^^  '^^y  ^^*'  ftc<3ept  it.  The  pursuer  is  entitled,  if  he  wish 
Sheriff  shmhaii.  ^^^  ^  ^^  Opportunity  of  proving  that  the  defender  has  accepted  the 
mandate.  The  correspondence  produced  does  not  of  itself  show 
that  the  defender  was  corresponding  with  the  pursuer  in  any  other 
way  than  as  Fordyce's  law  agent.  Without  proof  that  the 
mandate  hajs  been  accepted  the  pursuer's  title  will  fall  on  this 
ground. 

It  may  still  be  argued  on  the  authority  of  Laurie  v  Ogilvy^ 
6th  February,  1810,  F.C.  p.  561,  that  this  docquet  is  sufficient  as 
a  procuratory.  In  that  case  the  docquet  was,  "  Pay  the  within 
*^  account  to  A.  B.",  and  the  document  was  unstamped.  In  defence 
it  was  pled  (1)  that  this  was  not  a  legal  assignation,  and  (2)  that 
it  was  unstamped.  The  Court  held  "that  it  was  merely  an 
"  authority  to  the  pursuer  to  settle  the  account,  but  that  at  the 
"  same  time  it  was  one  of  such  a  nature  as  to  afford  a  good  action 
"in  law,"  and  further,  that  it  did  not  require  a  stamp.  This 
authority  seems  a  strong  one,  though  it  is  not  so  strong  as  if  we 
had  the  reasoned  opinions  of  the  judges ;  and  certainly  the  veiy 
simple  ratio  of  the  judgment  as  reported  has  not  been  adopted  in 
subsequent  cases.  But  I  am  content  to  foUow  it  in  so  far  as  it 
decides  that  such  a  docquet  may  be  a  good  procuratory;  and  in  so 
far  as  the  decision  proceeds  on  the  stamp  laws  it  has  been  rendered 
out  of  date  by  subsequent  legislative  changes. 

A  debtor  is  entitled  to  have  discharge  on  payment  either  to 
his  proper  creditor  or  to  a  person  duly  accredited,  t.0.,  either  (1) 
an  assignee  claiming  under  a  sufficient  and  duly  intimated  assigna- 
tion, or  (2)  a  person  whom  the  debtor  has  undertaken  to  pay, 
having  accepted  his  creditor's  mandate  to  that  effect,  or  (3)  an 
agent  whose  authority  is  established  to  the  debtor's  satisfaction. 
The  case  of  Laurie  v  Ogilvy  only  decides  that  a  proper  procuratory 
may  be  established  by  a  docquet  of  this  description.  In  the 
present  case  it  is  attempted  to  establish  the  fact  of  the  agency  by 
the  creditor's  holograph  docquet  in  favour  of  the  agent.  The  only 
exception  that  can  be  taken  to  the  docquet  so  construed  depends 
on  the  sufficiency  of  the  stamping.  It  must  be  clearly  borne  in 
mind  that  a  procuratoiy  entitling  the  agent  to  sue  in  his  own 
name  is  of  a  perfectly  different  character  from  the  procuratoiy 
which  authorises  a  law  agent  to  conduct  his  client's  case.  It  is  to 
the  former  alone  that  I  must  here  direct  attention  in  order  to 
consider  whether  it  falls  under  the  Stamp  Act.  Unfortunately, 
owing  to  the  imperfect  condition  of  the  county  collection  of 
statutes,  I  have  been  unable  to  ascertain  the  provisions  of  the 
Stamp  Acts  which  were  in  force  in  1810  when  Laurie  v  Ogilvy  was 
decided.  An  examination  of  the  subsequent  Stamp  Acts  has, 
however,  enabled  me  to  come  to  a  decision  independently  of  the 
earlier  statutes.     The  Stamp  Act  of  1815,  55  Geo.  III.  cap.  184, 
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impoeea  a  stamp-duty  on  a   "letter  or  power  of  attorney,  or    ^g]l"^;fj" 
'*  oommifision,  or  factory  in  the  nature  thereof."     In  the  Cuatoms    ^BTiagita. 
Act  of  1864,  27  Vict.  cap.  18,  this  duty  again  appears.     In  the    noT.leTisw. 
Stamp  Act  of  1870,  33  &  34  Vict.  cap.  97  (schedule),  the  words  BheriiriM»iiA». 
relating  to  such  deeds  are  wider,  viz.,  "  letter  or  power  of  attorney, 
"or  commission,   factory,  mandate,  or  other  instrument  in  the 
"nature  thereof,"  while  in  the  Stamp  Act,  1891,  54  &  65  Vict 
cap.  39  (schedule),  the  intention  to  spread  the  net  wider  is  made 
still  clearer  by  the  change  of  one  word  in  the  schedule  of  1 870* 
The  words  in  the  1891  Act  are,  "letter  or  power  of  attorney,  and 
"  comniission,  factory,  mandate,  or  other  instrument  in  the  nature 
"thereof."     After  the  fullest  consideration  I  am  driven  to  the 
conclusion  that  these  changes  in  the  successive  Stamp  Acts  have 
had  the  result  of  making  the  Act  now  in  force  impose  the  stamp- 
duty  I  have  quoted  on  every   writing  which  constitutes  a  pro- 
curatory,  and  that  accordingly  I  could  only  give  effect  to  this 
docquet  if  it  were  stamped  with  a  10s.  stamp. 

But  let  me  be  clearly  understood.  A  mandate,  as  in  Ritchie* s 
case,  may  be  validated  by  rei  interventuSy  or  indeed  may  be 
constituted  without  writing  at  all.  So  may  a  factory  or  procura- 
tor^ be  good  as  regards  third  parties  if  those  third  parties  have 
recognised  it.  But  if  writing  not  validated  by  rei  interventua  is 
put  forward  as  constituting  a  procuratory,  it  must  be  stamped 
with  the  stamp  appropriate  to  letters  of  attorney,  &c. 

To  sum  up.  This  docquet  is  not  a  bill  of  exchange.  It  may 
be  a  mandate  or  a  procuratory.  It  is  imperfect  as  a  procuratoiy 
because  it  is  insufficiently  stamped.  If  imperfect  as  a  mandate  or 
a  procuratory  it  may  be  proved  to  have  been  validated  by  having 
already  been  recognised  as  sufficient  by  the  defender.  The  result 
of  the  judgment  on  ordinary  practice  is  that  a  docquet  of  this 
description,  signed  over  a  penny  stamp,  is  useless  as  an  assignation 
unless  it  be  for  a  certain  siun  of  money  to  be  paid  on  demand  or 
witQOUt  mention  of  a  time  of  payment.  H.   S. 


Lerwick,  24<A  Novernhery  1892. — The  Sheriff-Substitute  having  Not.m.isosl 
made  avizandum  with  the  proof  and  whole  process  :  Finds  in  fact  Sheriff  shbhkaii. 
that  the  pursuer  has  failed  to  prove  that  the  docquet  in  his  favour, 
attached  to  the  account  sued  for,  was  accepted  by  the  defender  as 
a  mandate  or  procuratory  sufficient  to  entitle  the  pursuer  to  sue  in 
his  own  name  for  the  account :  Finds  in  law  that  the  pursuer  has 
no  title  to  insist  in  the  present  action  ;  therefore  sustains  the  first 
plea  in  law  for  the  defender ;  dismisses  the  action,  and  decerns : 
Finds  the  defender  entitled  to  the  statutory  expenses  of  two 
pounds  one  shilling  sterling,  and  decerns.  Hat  Shbnnan. 

Note. — It  would  have  been  more  satisfactory  to  have  the 
defender's  evidence,  but  the  want  of  it  has  proved  to  be  of  little 
importance,  for  I  have  reached  an  opinion  adverse  to  the  pursuer, 
even  taking  the  view  of  the  evidence  which  is  most  favourable  for 
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owuwT  AlP  him.  The  result  of  the  conversation  which  took  place  between  the 
A  BTingiis.  P^"^®^  ^^^  ^^^  defender  about  the  beginning  of  October  was  at 
Nov.~«4ri892.  ^^®  outside  an  undertaking  by  the  defender  to  accept  a  mandate 
sheriffSMRHAii.  ^^^^  Fordycc  in  favour  of  the  pursuer.  There  was  no  completed 
contract  of  mandate,  and  there  was  therefore  locus  poenitetUioe.  It 
is  not  suggested  that  pursuer  thereafter  advanced  money  on  the 
faith  of  the  defender's  undertaking.  All  he  did  was  to  obtain 
from  Fordyce  the  account  sued  for  with  the  docquet  dated  6th 
October.  The  pursuer  sent  this  mandate  to  the  defender  on  6th 
October.  The  defender's  letters  of  10th  October  to  Fordyce  and 
to  the  pursuer  (Nos.  8  and  3  of  process)  show  clearly  in  what 
sense  he  accepted  the  mandate.  In  effect  his  position  was  this, 
"As  soon  as  my  creditor  Fordyce  renders  me  a  proper  account 
"and  completes  the  work  I  shall  recognise  his  direction  to  pay 
"you,  the  pursuer,  the  sum  due."  The  defender  recognised  the 
pursuer's  authority  to  collect  the  account  as  soon  as  it  should 
become  certain  how  much  was  due,  but  I  find  no  evidence  that  he 
recognised  the  pursuer's  authority  to  join  issue  with  him  as  to  the 
matters  in  dispute  between  him  and  Fordyce.  On  the  contrary 
he  wrote  direct  to  Fordyce  on  the  matter  on  the  same  day  as  he 
wrote  to  the  pursuer,  thus  showing  that  he  did  not  so  recognise 
the  mandate  or  procuratory  as  to  hold  himself  bound  to  transact 
on  the  matter  direct  with  the  pursuer,  and  with  him  only,  to  the 
exclusion  of  the  creditor  Fordyce. 

On  the  authority  of  Ritchie  v  M'Lachlany  27th  May,  1870, 
8  M.  815,  42  S.J.  477,  it  is  possible  that  in  a  question  with 
Fordyce's  other  creditors  the  pursuer  might  have  a  preference  on 
the  sum  due  to  Fordyce  by  the  defender.  But  on  the  analogy  of 
the  arbitration  proceedings  in  that  case  Fordyce  should  be  pursuer 
in  this  case,  the  present  pursuer  being  called  only  for  his  interest 
That  authority  gives  no  countenance  to  the  proposition  that  the 
person  in  whose  favour  such  a  mandate  is  granted  is  the  proper 
person  to  sue  on  the  account.  H.  S. 

On  appeal  the  SheriflF  (Thoms)  pronounced  the  following 

interlocutor : — 

i>0c.io.i8Bi  Edinburgh,   19th  December,  1892. — The  Sheriff  having  con- 

8h«riffTBOM8.   sidered  the  pursuer's  appeal  and  whole  process,  dismisses  the  said 

appeal  and   affirms   the   interlocutor  submitted    to   review  and 

decerns.  Gbo.  H.  Thoms. 

JTofe. — Section  32  of  the  Stamp  Act  of  1891  applies  to  the 
case  and  justifies  the  Sheriff-Substitute's  judgment.        G.  H.  T. 
For  purauer— Party. 
For  defender — Mr.  A.  Bain,  Lerwick. 

[Compare  the  following  cases  reported  in  these  Reports  i—Lairson  v 
PcUties&n,  vol.  2,  p.  258 ;  ScfUesinger  db  Co.  v  Blaik  de  Co.,  vol  2,  p.  295 ; 
Allan  <fc  Co.  v  Broton  and  Lighibody,  vol.  6,  p.  278 ;  M* Knight  dr  Co.  v 
jffowiet  vol.  7,  p.  324.] 
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SHERIFF  COURT  OF  ARGYLLSHIRE.  No.  55. 

Donald  Munro,  Pwrsuer;  Effie  M^Callum,  Defender,      amtimhi*.. 

Process — Pleadings — Relevancy, — Held  that  the  bare  averment      M'SuSm. 

that  an   arrestment   is   "  irregular,  illegal,  and  incom- 

"  petent"   is  irrelevant   and   insufficient   to   support  a 

petition  for  withdrawal  of  an  arrestment. 
Minor  litigant — Held  that  an  arrestment  on  the  dependence 

of  an  action  raised  by  a  minor   without  the  consent  of 

her  curator  is  valid. 
Arrestment — Wages  Arrestment  Acty   1870. — Held  that  the 

wages  of  a  gamekeeper  are  arrestable. 

In  this  action  the  pursuer  was  a  gamekeeper,  and  his 
wages  were  arrested  on  the  dependence  of  an  action  against 
him  at  the  instance  of  the  defender  for  the  aliment  of  an 
illegitimate  child  of  which  he  was  the  father.  When  the 
arrestment  was  laid  the  defender  was  a  minor,  and  her 
father  as  her  curator  was  not  then  a  party  to  the  proceed- 
ings, though  he  was  afterwards  sisted.  Thereafter  the 
pursuer  presented  a  petition  for  recall  of  the  arrestment 
on  the  ground  that  it  was  "  irregular,  illegal,  and  incom- 
petent." The  following  interlocutors  explain  the  procedure 
thereon : — 

Invbrarat,  8tk  October  J  1892. — The  Sheriff-Substitute  having     Oct  8,1892. 
considered  the  petition  and  heard  parties'  procurators,  refuses  the  sheriff  siluu. 
prayer  of  the  petition,  and  decerns.  J.  C.  Shairp. 

Note, — The  simple  ground  for  the  refusal  of  this  petition  is 
that  the  condescendence  states  no  fcu:ts  as  a  ground  for  the  recall 
of  the  arrestment  used.  In  condescendence  5  it  is  stated  that 
"  the  arrestment  is  irregular,  illegal,  and  incompetent,"  but  not  a 
single  fact  is  narrated  to  support  that  statement,  which  is  much 
too  vague  to  stand  alone.  J.  C.  S. 

The  pursuer  appealed  to  the  Sheriff  (M'Kechnie),  who 
ordered  a  reclaiming  petition  and  answers,  and  thereafter 
pronounced  the  following  interlocutor : — 

Edinburgh,  ISth  November,  1892. — The  Sheriff  having  con-    Noy.i8,i89i 
sidered   the   cause,   adheres   to   the   interlocutor   of  the   Sheriff-        sheriff 
Substitute  in  so  far  as  it  refuses  the  prayer  of  the  petition,  but 
finds  that  the  defender  is  entitled  to  the  expenses  of  the  cause,  <bo. 

D.  M'Kbchnib. 

Note, — I  entirely  agree  with  the  Sheriff-Substitute  in  thinking 
that  this  petition  is  irrelevant.  I  have  very  carefully  considered 
the  long  and  able  reclaiming  petition  and  answers.  I  think  both 
papers,  although  exceedingly  able,  are  quite  insufferably  long  for 
the  question  at  issue.  I  do  not  agree  with  the  appellant  in 
thinking  that  the  proper  place  for  stating  relevancy  is  either  at 
the  debate  or  in  a  reclaiming  petition.  The  appellant's  first 
argument  is  quite  untenable.     A  pupil  or  a  minor  may  bring  an 
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AMmuBOM,  action,  and  the  Ck)urt  will  aflford  the  means  of  having  a  complete 

ircaUui     instance,  if  that  should  become  necessary.     This  is  really  trite  law. 

Noy-lsTiaea.    ^^^  second  argument,  that  the  debt  was  not  due,  cannot  hold, 

shwiff        because  the  debt  was  due  from  the  birth  of  the  child  and  is  now 

established  by  the  decree  that  I  have  given  in  the  leading  action. 

The  case  of  Symington  (1875,  3  R.  205)  does  not  apply,  because 

the  parties  there  were  husband  and  wife,  and  it  is  quite  settled 

that  a  wife  is  not  entitled  to  security  for  future  aliment.    A  wife  is 

bound  to  follow  her  husband's  fortunes.     The  third  argument  for 

the  appellant  is  also  bad.     To  quote  the  language  of  the  appellant 

in  his  reclaiming  petition,  "  he  allowed  his  wages  to  accumulate  in 

**  his  employer's  hands."     He  thus  made  his  employer  his  banker, 

and  bank  accounts  are  always  arrestable.     In  addition  to  this  the 

statute  (the  Wages  Arrestment  Limitation  Act,  1870)  does  not 

apply  to  the  case  of  a  gamekeeper,  who  is  not  a  workman  who 

depends  for  his  subsistence  on  current  wages  payable  at  short 

intervals.  D.  M*K. 

For  pursuer — Mr.  J.  C.  MacLulligh,  Inveraray. 

For  defender — Mr.    Abghibald    MacEwan,   Lochgilphead,  and 

Mr.  Robert  Douglas,  Inveraray. 


No.  56.     SHERIFF   COURT  OF  KIRKCUDBRIGHTSHIRE. 

KiMcuDB»iomf- James  Payne,  Petitioner;  James  Morrison,  Respondent 

.  Payne  cp  Bankruptcy — Cessio — Diligence  for   recovery   of  evidence    of 

Morrtoon.  Twtour  bankruptcy — Title  to  sue — Debt  under  £8  Gs.  8d. — 

Held  (1)  that  in  a  petition  for  cessio  it  is  competent  for 
one  creditor  to  found  on  the  diligence  of  another; 
(2)  that  a  petitioning  creditor  is  entitled  to  a  diligence 
to  recover  evidence  of  the  notour  bankruptcy  in  the 
hands  of  another  creditor,  although  the  days  of  charge 
have  not  expired;  and  (3)  that  a  creditor  whose 
claim  is  under  JB8  6s.  8d.  has  a  title  to  sue,  provided 
notour  bankruptcy  has  been  constituted.  Opinion  ex- 
pressed that  under  sub-section  3  of  section  9  of  the 
Debtors  (Scotland)  Act,  1880,  the  Sheriff  has  complete 
discretionary  power  to  grant  or  refuse  cessio. 

On  1st  November,  1892,  James  Payne,  wine  and  spirit 
merchant,  Friars  Vennel,  Dumfries,  intimated  to  James 
Morrison,  farmer.  Waterside,  Troqueer,"  in  the  Stewartry 
of  Kirkcudbright,  that  failing  payment  of  his  debt  on 
Tuesday,  8th  November,  1892,  he  would  on  Wednesday, 
9th  curt.,  present  a  petition  under  the  Cessio  Acts  to  the 
Sheriff'  of  Dumfries  and  Galloway,  to  have  the  debtor 
ordained  to  execute  a  disposition  o^mnium  bonoruni  for 
behoof  of  his  creditors.  When  this  notice  was  given 
Morrison  was  not  notour  bankrupt,  but,  on  1st  November, 
he  was  charged  to  pay  in  seven  days,  under  a  decree 
obtained  in  the  Ordinary  Court  at  the  instance  of  another 
creditor.     On  Saturday,  5th  November,  before  the  days  of 
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Pajrnev 
.  Morrison. 


charge  had  expired,  the  petitioners  agent,  by  minute  Jt»«2J2J"o" 
annexed  to  a  petition  for  cessio,  craved  the  Court  for  a 
diligence  to  recover  evidence  of  the  notour  bankruptcy, 
according  to  a  specification  of  documents  lo<lged,  in  the 
hands  of  Messrs.  Adamson  &  Symons,  solicitors,  Dumfries. 
The  Sheriff-Substitute  (Lyell)  issued  an  interlocutor 
granting  diligence  as  craved. 

The  petition  for  cessio  at  Payne's  instance,  founding  on 
the  diligence  of  another  creditor  as  constituting  notour 
bankruptcy,  was  formally  presented  on  Wednesday,  the  9th 
November.  The  debtor's  agent  lodged  a  caveat  against 
cessio  being  gi*anted  ;  and  argued  (1)  that  the  petition  was, 
in  point  of  fact,  presented  on  Saturday,  6th  November, 
when  the  debtor  was  not  notour  bankrupt,  and  was  there- 
fore incompetent;  (2)  that  the  diligence  for  recovery  of 
documents  should  not  have  been  granted,  as  it  was  not 
competent  for  one  creditor  to  found  on  the  diligence  of 
another;  (3)  that  the  petitioner's  claim  being  for  a  sum 
under  £8  6s.  8d.,  he  had  no  title  to  sue ;  and  (4)  that  the 
majority  of  creditors  having  acceded  to  a  trust  deed  cessio 
was  inexpedient.  The  Sheriff-Substitute  in  giving  judg- 
ment said — 

I  am  of  opinion  that  the  procedure  has  been  quite  regular  and 
is  in  conformity  with  the  statutory  requirements.  The  petitioner, 
hy  minute  dated  5th  inst.,  asked  for  a  diligence  to  recover  certain 
documents  named  in  a  specification.  I  think  he  was  quite 
entitled  to  do  so,  and  the  diligence  was  granted.  In  any  case,  it 
is  not  now  competent  for  this  Court  to  review  its  own  decision. 
The  petition  for  cessio  was  not  de  facto  presented  till  Wednesday,' 
the  9th  instant.  On  that  day  the  debtor  was  notour  bankrupt. 
An  objection  has  been  taken  that,  as  the  petitioner's  claim  is  under 
£8  Gs.  8d.,  the  application  is  incompetent.  I  can  find  no  authority 
for  this  view.  The  Debtors  (Scotland)  Act,  1880,  section  8,  states 
that  "any  creditor  of  a  debtor  who  is  notour  bankrupt  may  present 
"  a  petition  to  the  Sheriff,"  (fee.  It  therefore  appears  to  me  that  I 
have  no  option  in  the  matter  provided  the  statutory  requirements 
are  complied  with.  These  I  have  already  held  are  all  in  order, 
and  the  petitioner  is  entitled  to  obtain  a  deliverance. 

At  the  first  meeting  of  creditors  the  debtor's  agent 
objected  to  the  cessio  as  three-fourths  of  the  creditors  were 
against  it,  and  argued  that  under  sub-section  3  of  section  9  of 
the  Debtors  (Scotland)  Act,  1880,  the  Sheriff  had  a  dis- 
cretionary power  to  grant  or  refuse  cessio.  The  petitioner's 
agent  argued  (1)  that  cessio  was  a  diligence ;  and  (2)  that 
provided  the  statutory  requirements  were  complied  with, 
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*™«J»JJ^»"-and  there  were  assets,  the  Sheriff  had  no  alternative  but 
pa^e  V      ^  grant  cessio. 

Morrinon.  rpj^^   SherifF-Substitute  granted   cessio,  as  the  circum- 

stances seemed  to  justify  the  application,  but  expressed  the 
opinion  that  he  had  complete  discretionary  power  under 
sub-section  3  of  section  9  of  the  Debtors  (Scotland)  Act, 
1880,  to  grant  or  refuse  cessio. 

For  petitioner — Mr.  A.  W.  Findlay,  Dumfries. 
For  debtor— Mr.  John  Blacklock,  Dumfries. 


No.  57.       SHERIFF  COURT  OF  LANARKSHIRE. 

lahaushiu.      Andrew  Wallace  and  Another,  Pursuers;   James  & 
^"^Affin*"' "  Alexander  Allan,  Defenders. 

Carrier — Contract  of  carriage — Imbecile  emigrant — United 
States  law — Obligation  to  carry  back  to  port  from  whence 
he  cam>e, — Circumstances  in  which  it  was  held  that  an 
enactment  of  the  United  States  ordaining  shipowners  to 
carry  imbecile  and  pauper  emigrants  who  had  come 
with  their  vessels  back  from  New  York  to  the  porta 
from  whence  they  came  could  not  be  enforced  in  this 
coimtry,  and  was  complied  with  where  an  emigrant  whose 
contract  was  to  be  carried  from  Bremen  via  Glasgow  to 
Philadelphia  was  taken  back  only  to  Glasgow. 

The  pursuers  in  this  ca,se  were  Andrew  Wallace,  the 
inspector  of  the  Go  van  parish,  and  Alter  Revensohn,  an 
inmate  of  the  Govan  poorhouse,  and  the  defenders  were 
Messrs.  J.  &  A.  Allan,  shipowners,  Glasgow.  The  facts  are 
fully  disclosed  by  the  following  interlocutor : — 
Jwi.M^i8«,  Glasgow,  2bth  January^  18.93. — Having  considered  the  cause, 

Sheriff  BALfoca.  for  the  reasons  stated  in  the  annexed  note  dismisses  the  action 
and  decerns ;  finds  the  pursuer  Wallace  liable  to  the  defenders  in 
expenses,  &c.  D.  D.  Balfour. 

Note, — In  this  case  the  pursuer,  as  inspector  of  poor  for  the 
Govan  parish,  seeks  relief  from  J.  &  A.  Allan,  shipowners  in 
Glasgow,  for  aliment  given  by  him  as  inspector  to  a  Russian  Jew, 
carried  by  them  as  an  emigrant  from  Bremen  to  New  York. 

The  Jew  was  one  of  a  family  of  five  persons  carried  under  a 
through  ticket,  taken  out  at  New  York  on  7th  October,  1891, 
from  the  defenders'  agents.  The  receipt  produced  bears  that  a 
certain  sum  was  paid  for  the  passage  of  five  adults,  in  considera- 
tion for  which  the  State  Steamship  Company  agreed  to  transport 
the  emigrants  from  Bremen  to  Philadelphia  by  any  steamer  of 
their  line  sailing  from  Glasgow  to  New  York.  There  is  a  second 
passage  ticket  granted  by  Harry  Cohen  at  Bremen  on  27th 
November,  1891,  bearing  that  the  father  of  the  emigrant  has 
prepaid  the  passage  money  for  the  transport  of  five  adults  on 
29th  November,  1891,  per  steamer,  from  the  Weser  to  Leith,  and 
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in  the  steamer  "  Assyrian,"  connecting  therewith  from  Glasgow  to  l^ambhim. 
New  York,  and  farther  per  rail  to  Philadelphia.     There  is  a  third    ^"^^^  * 
passage  ticket  for  the  conveyance  of  the  five  adults  from  Glasgow    jg^.l^iMB. 
to  New  York,  per  the  s.s.  "Assyrian,"  dated  4th  December,  1891,rBheriff"ilLfoca. 
granted  on  behalf  of  the  defenders. 

The  emigrants  arrived  in  New  York,  but,  in  virtue  of  a  law  of 
the  United  States,  one  of  them,  Alter  Revensohn,  was  not  allowed 
to  land,  and  he  was  sent  back  to  Glasgow  by  the  defenders'  steamer 
"Assyrian."  This  was  done  in  virtue  of  an  Act  of  the  United 
States,  dated  3rd  March,  1891,  which  provides  that  all  idiots, 
insane  persons,  paupers,  or  persons  likely  to  become  a  public 
charge  shall  be  excluded  from  admission  into  the  States,  and  that 
all  such  aliens  who  may  unlawfully  come  to  the  United  States 
shall,  if  practicable,  be  immediately  sent  back  on  the  vessel  by 
which  they  were  brought  in,  and  the  cost  of  their  maintenance 
while  on  land,  as  well  as  the  expense  of  the  return  of  such  aliens, 
shall  be  borne  by  the  owners  of  such  vessel  by  which  such  aliens 
came ;  and  if  any  master  or  owners  of  such  vessel  shall  refuse  or 
neglect  to  return  them  to  the  port  from  which  they  came,  or  to 
pay  the  cost  of  their  maintenance  while  on  land,  such  master  or 
owner  shall  be  punished  by  a  certain  fine. 

The  emigrant  Alter  Revensohn  is  said  to  have  been  rejected  at 
New  York  on  the  ground  of  his  being  imbecile  and  a  pauper,  and 
his  parents  elected  to  retmu  to  Glasgow  with  him,  the  other  two 
sons  remaining  in  New  York.  The  emigrants  were  landed  in 
Glasgow  on  13th  January,  1892,  and  Alter  Revensohn  was 
admitted  to  the  Govan  Poorhouse  on  27th  February,  1892,  having 
in  the  interval  been  cared  for  by  the  Glasgow  Jewish  Society. 

The  inspector  of  the  parish  brings  this  action  against  the  ship- 
owners on  the  grounds  (1)  that  they  were  bound  to  return  the 
puuper  to  Bremen,  being  the  port  from  which  he  had  come ;  (2) 
that  they  were  guilty  of  negligence  in  not  ascertaining  the  pauper's 
condition  and  in  carrying  him  to  New  York,  where  they  knew,  or 
ought  to  have  known,  that  he  would  be  rejected  by  the  autho- 
rities. 

The  defenders  have  advanced  certain  pleas  to  the  effect  that 
the  agent  at  New  York  who  booked  the  emigrants  does  not 
represent  them,  and  that  the  emigrants  were  landed  not  in  Govan 
parish,  but  in  another  parish,  and  the  pursuer  had  no  right,  as  in 
a  question  with  them,  to  maintain  the  pauper.  But  their  prin- 
cipal pleas  are,  that  they  were  under  no  obligation  to  carry  the 
emigrants  from  Bremen  to  New  York,  but  only  from  Glasgow  to 
New  York;  that  they  performed  all  obligations  incumbent  on 
them  by  carrying  the  emigrants  back  to  Glasgow ;  and  that  the 
inspector  of  poor  has  no  title  to  sue  because  he  cannot  vindicate 
the  American  Act,  and  it  is  only  in  a  question  with  the  American 
authorities,  and  at  their  instance,  that  they  were  bound  to  carry 
back  the  emigrant  at  all,  their  contract  with  the  emigrant  being 
completed  when  they  carried  him  to  New  York. 
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I  was  disposed  at  first  to  think  that  there  were  facts  in  the 
^**aSmi^  "  ^^*^^  which  would  require  to  be  ascertained  before  a  judgment  was 
Jan-leTiass.  pronounced ;  but,  on  fuller  consideration,  I  have  resolved  to  decide 
sheriffilLFooE.  ^^^  case  without  a  proof. 

I  propose  to  assume,  for  the  purposes  of  this  judgment,  the 
following  facts,  about  which  there  can  be  no  doubt,  although 
they  may  not  be  expressly  averred  by  the  pursuer,  viz.: — (1) 
That  the  pauper  is  a  youth  of  nineteen  years  of  age,  who  was 
more  or  less  imbecile,  and  who  was  accompanied  by  his  parents 
on  the  journey  to  New  York,  and  who  was  under  their  charge ; 
(2)  that  his  parents  travelled  back  with  him  from  New  York  to 
Glasgow  and  left  him  unprovided  for  in  Glasgow;  (3)  that  the 
contract  was  made  at  New  York  by  the  defenders'  agents,  and  by 
that  contract  the  defenders  were  bound  to  transport  the  emigrants 
from  Bremen  to  Philadelphia. 

Assuming  these  to  be  facts,  I  am  of  opinion  that  the  defenders 
fall  to  be  assoilzied  on  the  grounds  (1)  that  there  is  no  contract 
between  the  pauper  and  the  defenders  obliging  the  latter  to  return 
him  to  Bremen ;  (2)  that  the  rejection  of  the  emigrant  at  New 
York  was  not  caused  by  the  fault  of  the  defenders  but  by  the 
misfortune  of  the  emigrant ;  (3)  that  the  defenders  complied  with 
the  law  of  the  United  States  by  bringing  the  emigrant  back  to 
Glasgow;  (4)  that  the  pursuer  has  no  title  to  vindicate  the 
American  Act  and  to  insist  on  the  defenders  complying  with  it  to 
the  effect  of  returning  the  emigrant  to  Bremen ;  (5)  that  it  was 
the  duty  of  the  pauper's  parents  to  maintain  him,  and  it  was 
owing  to  their  neglect  that  he  had  to  be  received  into  the  poor- 
house  ;  and  (6)  that,  under  the  circumstances,  there  is  no  contract, 
express  or  implied,  on  the  part  of  the  defenders  to  maintain  the 
emigrant  after  he  left  the  ship. 

Although  I  have  assumed  that  the  contract  of  the  defenders  is 
to  carry  the  passenger  from  Bremen  to  Philadelphia,  it  is  difficult 
to  see  how  that  contract  can  be  held  to  include  an  obligation  on 
the  part  of  the  defenders  to  aliment  a  passenger  after  he  leaves 
the  ship. 

It  is  said  (1)  that  there  was  an  obligation  on  them  to  return 
the  passenger  to  Bremen,  and  (2)  that  they  were  negligent  in  con- 
tracting to  carry  the  passenger  at  all,  as  they  were  bound  to  know 
that  he  would  be  rejected  at  New  York. 

The  obligation  to  carry  back  the  passenger  to  Bremen  does 
not,  however,  arise  out  of  the  original  contract  of  carriage.  It 
can  only  arise  out  of  the  action  of  the  United  States  authorities 
in  rejecting  the  emigrant.  The  defenders  carried  the  passenger 
to  New  York,  and  it  was  no  fault  of  theirs  that  he  was  not  landed. 
It  was  the  misfortune  of  the  emigrant  himself  that  brought  the 
American  law  into  force.  And  it  was  the  fault  of  the  emigrant's 
parents  to  leave  him  unprovided  for  in  Glasgow. 

The  whole  difficulty  arises  from  the  operation  of  the  American 
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law,  which  provides  for  an  imbecile  pauper  being  returnable  to  tViifAiKsmBk 
the  port  from  which  he  has  coma     Were  it  not  for  that  law  the   ^^^^^J^lJ^  * 
Allans  are  under  no  obligation  to  cany  the  emigrant  back  from  .jab;:^im. 
New  York.     It  was  the  emigrant  who  took  the  risk  of  being.^^~j;2,,,^^,^ 
returned,  and  the  defenders  performed  their  duty  when  they  took 
him  away  from  New  York.     They  took  him  back  to  the  port  from 
which  their  steamer  carried  him,  and,  although  they  had  booked 
him  from  Bremen,  there  was  no  obligation  on  them  to  return  him 
to  Bremen. 

The  defenders  have  satisfied  the  requirements  of  the  American 
law  by  taking  him  away  from  New  York.  And  the  question 
arises,  what  further  obligation  have  they  incurred  ?  The  pursuer 
has  no  right  or  title  to  vindicate  the  American  law  and  to  insist 
on  the  defenders  being  boimd  under  that  law  to  return  the  emi- 
grant to  Bremen.  '** 

The  emigrant  has  become  an  object  of  parochial  relief  on 
account  of  his  being  landed  in  Glasgow  and  forsaken  by  his 
parents.  No  liability  can  arise  against  the  defenders  unless  they 
were  bound  to  return  him  to  Bremen,  but  there  is  no  such  obliga- 
tion on  them,  and  the  ground  of  the  pursuers'  action  is  outside  of 
the  defenders'  contract. 

The  parties  are  at  variance  with  reference  to  the  circumstances 
under  which  the  pauper  left  the  steamer  at  Glasgow.  The  pursuer 
says  that  he  was  put  out  of  the  steamer  without  his  consent ;  and 
the  defenders  say  that  he  left  it  without  demur.  It  is  a  fact, 
however,  that  he  was  maintained  for  more  than  a  month  before  he 
required  parochial  relief,  so  that  his  destitute  condition  was  not 
the  immediate  result  of  his  leaving  the  steamer. 

If  he  had  been  an  able-bodied  man  the  question  arises,  whether 
he  could  have  insisted  on  the  defenders  returning  him  to  Bremen? 
He  might  have  had  a  temporary  disease  upon  him  at  New  York 
which  caused  the  American  authorities  to  reject  him  there.  That 
disease  might  have  passed  off,  and  he  might  have  been  a,ble-bodied 
on  the  ship's  arrival  in  Glasgow.  Could  he  then  have  insisted  on 
the  defenders  transporting  him  back  to  Bremen?  I  think  it  is 
clear  that  he  could  not. 

It  appears  to  me  to  make  no  difference  in  the  result  that  the 
emigrant  was  imbecile.  He  travelled  with  his  parents  and  was 
under  their  charge,  and  they  returned  to  Glasgow  with  him.  It 
was  they  who  ought  to  have  maintained  their  son  and  provided 
for  his  return  to  Bremen.  •'♦     ^    '  ■ 

With  regard  to  the  alleged  negligence  on  the  part  of  the-^ 
defenders,  I  cannot  se»  in  what  it  consists.  The  emigrant  was 
one  of  a  family  of  five  who  travelled  from  Bremen  to  New  York, 
the  family  consisting  of  a  lather  and  mother  and  three  sons. 
What  negligence  can  there  be  in  contracting  to  carry  a  youth  of 
ninet€^  who  was  in  charge  of  his  father  and  mother,  although  he 
is  weak  minded?  The  law  of  the  United  States  permits  of  the 
12 
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hAWAXKSBtuk  authorities  rejecting  an  imbecile,  and,  although  that  law  may  be 
waiwfte.v   administered  rigorously,  the  mere  rejection  of  an  emigrant  does 
j«n  ITim,    °^*  ^y  ^^y  means  infer  any  negligence  on  the  part  of  a  shipowner 
8h«rii/BlfiPonB.  ^^  Carrying  a  passenger  to  America.     It  is  at  the  risk,  as  I  have 
said,  of  the  passenger,  that  he  ships  as  an  emigrant  to  the  United 
States,  and  mere  imbecility  on  the  part  of  a  youth  in  charge  of 
his  parents  is  a  dififerent  thing  altogether  from  obvious  idiocy  on 
the  part  of  an  uncared-for  emigrant.  D.  D.  R 

The  pursuers  acquiesced  in  Sheriff  Balfour's  judgment 
For  pursuers— Mr.  J.  Rowley  Oeb,  Glasgow. 
For  defenders— Mr.  Hugh  MoNCunsFF  (Meoars.  Momobieff,  Basr, 
Patjrbson,  &  Co.),  Glasgow. 


No.  58.  The  Life  Association  of  Scotland,  Pursuers; 

lahausbiu.     Walter  Galbraith  (R  B.  Duncan's  Trustee),  Defender, 

of'seotiand  v°  Landlord  and  Tenant — Hypothec — Seqttestratton  for  rent — 

Gaibrmith.  Bankruptcy  of  tenant — Liability  of  trustee  for  rent — 

Surrogatum  for  sequestrated  effects — Landlord's  rights 
over  goods  obtained  by  tenant^s  fraud, — L,  the  landlord 
of  a  warehouse,  let  the  subjects  to  D.  Two  months* 
rent  which  fell  due  on  28th  May,  1891,  was  not  paid, 
whereupon  L  sequestrated  D's  stock.  The  sequestrated 
effects  were  subsequently,  in  ignorance  of  the  seques- 
tration, taken  back  by  the  merchants  who  supplied 
them.  D  was  sequestrated  in  bankruptcy  within  60 
days,  and  his  trustee  threatened  action  against  the 
merchants  for  reduction  of  their  preference,  and  the 
questions  between  them  were  compromised  by  a  payment 
to  the  trustee  of  £60.  L  then,  founding  on  his  seques- 
tration proceedings,  asked  preferable  payment  of  the  rent 
from  the  trustee  out  of  the  £60,  The  goods  sequestrated 
by  the  landlord  had  been  obtained  by  the  bankrupt's 
fraud.  Held  that  the  sequestrated  stock  never  having 
been  subject  to  the  landlord's  hypothec,  the  trustee  was 
not  liable  for  the  rent  either  in  respect  of  the  £50  or 
otherwise. 

This  was  an  action  by  landlords  against  the  trustee  in 
the  sequestration  of  their  tenant,  seeking  to  have  the  trustee 
found  liable  to  pay  the  rent  of  their  premisea  The  inter- 
locutors allowing  proof  and  disposing  of  the  case  on  the 
merits  suflSciently  explain  the  matter.  They  were  acquiesced 
in.  They  were  as  follows: — 
jane2,i6Mu  GLASGOW,  2nd  JunCy  1892. — Having  considered  the  case,  repels 

SheriffBALrouB.  the  first  and  second  preliminary  pleas  for  the  defender.  Before 
answer  allows  a  proof,  and  assigns  6th  July  next,  at  10  o'clock 
a.m.  as  the  diet.  D.  D.  Balfoub. 

Note, — The  defender  is  trustee  on  the  sequestrated  estates  of 
Robert  Brown  Duncan,  a  commission  agent,  who  rented  an  office 
from  the  pursuers  from  28th  March,  1891,  till  Whitsunday,  1892. 

On  22nd  June,   1891,  J.  &  J.  Baldwin  of  Halifax    sold  to 
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Duncan  a  large  quantity  of  yam  at  the  price  of  £369  78.  6d.,  and   LAHAEKsHiKk 
on  2nd  July  Messrs.  Baldwin  received  back  from   Duncan  the  Life  Awod^on 

''  of  Scotland  v 

greater  portion  of  the  yam.     The  2nd  of  July  was  the  day  on      Oaiteaith. 

which  the  petition  for  the  sequestration  of  Duncan's  estates  was    Jone  8. 1802. 

presented,    and    the    tmstee    applied    to    Messrs.    Baldwin    for  »*»«'^*'^'''<»"*- 

re-delivery  of  the  yam  on  the  ground  that  it  was  a  fraud  upon 

the  rest  of  Duncan's  creditors  for  them  to  have  obtained  retum 

of  the  goods.     Messrs.  Baldwin  refused  to  deliver  up  the  yarn, 

and  maintained  that  they  had  been  defrauded  by  Duncan  in  selling 

the  goods  to  him  in  respect  that  he  (Duncan)  had  agreed  to  pay 

£500  against  delivery,  and  had  made  certain  false  representations 

to  them  as  to  his  intentions  with  regard  to  the  goods. 

A  correspondence  ensued  between  the  trustee's  solicitors  and 
Messrs.  Baldwin,  and  it  resulted  in  the  claim  being  compromised, 
and  in  Messrs.  Baldwin  paying  the  sum  of  £50  to  the  trustee  in 
full  settlement  of  his  claims. 

On  22nd  June,  1891,  the  pursuers  (Duncan's  landlords)  took 
out  a  small  debt  sunmions  of  sequestration  for  £5  16s.  8d.,  being 
two  months'  rent  of  his  ofl&ce  from  28th  March  to  28th  May,  1891, 
and  in  security  they  sequestrated  11  bales  of  yam,  which  were 
part  of  the  yam  sold  by  Messrs.  Baldwin  to  Duncan,  but  no 
further  sequestration  was  used  against  the  yam.  The  pursuers 
now  sue  the  trustee  for  payment  of  £28  Ss.  2d.  being  the  rent  of 
the  bankrapt's  office  from  28th  March,  1891,  to  Whitsunday,  1892, 
and  they  maintain  that  the  sum  of  £50  received  by  the  defender 
is  a  surrogatum  for  the  yam  which  was  in  the  bankrupt's  premises 
and  which  was  subject  to  their  hypothec.  The  defender,  on  the 
other  hand,  maintains  that  under  the  circumstances  the  yam  was 
not  the  property  of  the  baukmpt,  and  was  not  subject  to  the 
landlords'  hypothec.  The  pursuers,  however,  contend  that  the 
defender  is  barred  from  maintaining  this  plea  because  (1)  he 
received  the  £50  on  the  footing  of  the  yam  belonging  to  the 
bankrupt ;  and  (2)  he  has  oflTered  to  pay  the  sum  of  £5  16s.  8d. 
to  which  the  small  debt  sequestration  applies,  thereby  showing 
that  the  bales  sequestrated  (which  were  a  portion  of  the  retumed 
yam)  were  subject  to  the  hypothec. 

At  first  sight  there  is  some  force  in  the  pursuers'  contention, 
but  when  one  carefully  considers  the  circumstances  under  which 
the  £50  was  paid,  it  is  difficult  to  say  that  the  £50  is  a 
surrogatum  for  the  yam.  It  is  quite  true  that  the  defender 
maintained  to  the  Baldwins  that  the  goods  belonged  to  the 
bankrupt  and  had  been  improperly  retiuned,  but  the  Baldwins 
never  admitted  this,  and  the  question  was  never  settled.  The 
oompromise  settled  nothing  except  that  no  further  question  was 
to  be  raised  with  the  Baldwins.  The  defender  now  maintains  as 
in  a  question  with  the  landlords  that  the  yam  was  really  not  the 
property  of  Duncan,  and  I  do  not  see  what  is  to  hinder  him  having 
that  question  settled  now.     He  can  hardly  be  said  to  be  barred 
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LiMAvmnM,  persanali  exceptume  from  taking  up  his  present  position,  because 

^*8c!Sl2d"v"  although  it  is  a  diflTerent  position  from  tie  one  he  took  up  vith 

Gai^ui.      tije  Baldwins,  he  did  not  adhere  to  his  original  position  to  the 

Juiie^i882.    extent  of  having  the  question  settled  with  the  Baldwins,  but  he 

Sheriff  baifoob.  eQ^promised  it,  and  be  wishes  the  question  settled  now. 

With  reference  to  the  defender  being  barred  in  respect  of 
having  offered  to  pay  the  sum  of  £6  16s.  8d.,  it  is  clear  from  his 
solicitor's  letter  of  27th  February,  1892,  and  from  the  tender  in 
answer  9  of  the  defences  that  the  offer  is  made  without  prejudice 
and  without  admitting  legal  liability,  and  I  do  not  think  it  can  be 
founded  on. 

It  was  further  maintained  by  the  defender  that  this  action  is 
incompetent,  and  that  the  pursuers  ought  to  have  lodged  a  claim 
with  the  trustee  to  be  adjudicated  upon  in  terms  of  the  bankruptcy 
statutes.  But  the  liability  contended  for  by  the  pursuers  arises 
not  out  of  an  obligation  by  the  bankrupt,  but  out  of  the  actingv 
of  the  trustee  himself,  and  the  action  is  competent  enough. 

D.  D.  R 


Ancnrtis.  1891         GLAfloow,  IS^A  Augusty  1892. — Having  considered  the  cause, 
Sheriff BALfouB.  ^^^  ^^  rcasous  Stated  in  the  annexeil  note  assoilzies  the  defender 
from  the  conclusions  of  the  action,  and  decerns :  Finds  the  pursuere 
liable  to  the  defender  in  expenses,  &c.  D.  D.  Balfour. 

Note, — The  proof  clearly  establishes  that  there  was  gross  fraud 
on  the  part  of  Duncan  in  obtaining  delivery  of  the  bales  of  yam 
from  Baldwin  Brothers,  and  on  the  authority  of  the  cases,  WaU  v. 
Findlayy  8  D.  529,  and  Brandt  v.  Dickson,  3  R.  375,  delivery  of 
the  yam  did  not  in  the  ciroumstances  pass  the  property. 

It  was  contended,  however,  for  the  landlords  that  they  were  in 
the  position  of  innocent  onerous  transferees,  and  that  their  rights 
were  not  affected  by  Duncan's  fraud,  the  contract  between  him 
and  Baldwin  Brothers  being  not  void  but  only  voidable.  A 
number  of  cases  were  referred  to  on  this  subject,  but  the  law  may 
shortly  be  taken  to  be  that  a  contract  induced  by  fraud  is  voidable 
provided  that  no  third  parties  have  in  good  faith  and  for  value 
acquired  rights  imder  the  contract  I  cannot  see  how  the  land- 
lords in  this  case  can  be  said  to  be  in  the  position  of  such  third 
parties.  They  were  simply  Duncan's  landlords,  and  had  acquired 
no  particular  rights  whatever  under  the  contract.  They  have 
their  rights  of  hypothec  as  landlords,  and  in  virtue  of  these  rights 
they  were  entitled  to  sequestrate  all  goods  on  the  premises  belong- 
ing to  Duncan,  and  goods  which  were  possessed  by  Duncan  with 
the  consent  of  the  real  owner.  In  Rankine  on  Leases,  p.  329,  it  is 
stated  that  though  there  is  a  presumption  from  possession  that 
moveables  belong  to  the  possessor  the  contrary  may  be  proved,  and 
then  since  a  man  cannot  pledge  property  which  is  not  his  own, 
all  the  cases  in  which  hypothec  is  admitted  are  exceptions  from 
that  rule,  and  proceed  on  the  presumption  of  the  consent  of  the 
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real  owner  by  the  possession  voluntarily  given,  and  the  title  of  lawabmbi»i. 
such  possession  as  implying  such  consent.  Now,  in  this  case  ^^f^^^^^ 
Baldwin  Brothers  were  defrauded  by  Duncan,  and  they  cannot  be  G«ib»ith. 
held  to  have  ever  consented  to  the  sale.  Duncan's  possession  was  Auguitw. iws. 
fraudulent,  and  the  landlords  cannot  benefit  by  his  fraud.  See  »»»«rtffBAi.FouB. 
Jaffray  v.  Carrick,  16  S.  43. 

It  was  further  maintained  for  the  landlords  that  they  had 
sequestrated  the  yam  for  the  two  months'  rent  to  28th  May,  1891, 
and  that  the  goods  having  been  removed  from  the  premises  they 
must  still  be  deemed  liable  to  sequestration  for  the  further  rent 
due,  in  respect  that  the  trustee  benefited  to  the  extent  of  £50 
from  the  goods  having  been  delivered  to  Duncan.  The  fact  is 
that  the  landlords  did  not  sequestrate  for  the  further  rent,  and 
they  oould  have  done  so.  The  right  of  hypothec  itself  establishes 
no  special  nexus  on  the  goods,  but  it  requires  sequestration  to 
efiect  this  object.  It  therefore  appears  to  me  that  there  is 
nothing  further  in  this  argument  than  that  the  trustee  obtained 
£50  by  way  of  compromise  from  Baldwin  Brothers,  and  I  have 
dealt  with  this  point  in  my  previous  interlocutor.  D.  D.  B. 

For  pursuers— Mr.  Huoh  Moncrieff  (Messrs.  Mongrikft,  Bakb, 
Patebson  &  Co.),  Glasgow. 

For  defender— Mr.  John  S.  Galbbaith  (Messrs.  J.  8.  Galbbaith 
&;  M'GiLL),  Glasgow. 

LuiGi   Verrechias,   Pwrauer;   The   Glasgow  District     No.  59. 

Subway  Company    and  Hugh    Kennedy   &    Sons,  lahaemhim. 

Defm^kTB.  oi2^IS?wV 

Railway — Competency  of  action  for  compensation  in  respect  ^j^ 
of  injuries  to  stock  and  efects  by  negligent  execution  of 
Glasgow  District  Svhtoay  Acty  1890  —  Lands  Clauses 
Consolidation  Act,  1845. — ffeld  that  when  a  claim  for 
damages  in  respect  of  the  construction  of  a  railway  was 
laid  upon  negligent  use  of  statutory  powers,  it  need  not 
be  tried  under  the  Lands  Clauses  Act,  1845. 

E^oaration — Construction  of  railway — Defence  of  competent 
contractor, — Opinion  that  when  in  an  action  for  damages 
by  tfie  execution  of  works  a  defence  of  delegation  to  a 
qualified  contractor  was  made,  the  terms  of  the  delega- 
tion must  be  proved. 

In  this  case  the  pursuer,  a  confectioner  at  366  Scotland 
Street,  Glasgow,  sued  the  Glasgow  District  Company  and 
Hugh  Kennedy  &  Sons,  contractors,  jointly  and  severally, 
for  £12,  being  damages  in  respect  of  injury  to  himself  and 
family,  and  inconvenience  and  trouble  caused  by  his  pre- 
mises having  been  flooded  with  sewage  owing  to  the  said 
company  and  Messrs.  Kennedy,  their  contractors,  or  either 
of  them,  having  stopped  up  a  drain  leading  from  the  pro- 
perty occupied  by  the  pursuer,  and  negligently  failing  to 
provide  a  sufficient  temporary  drain,  or  to  the  temporary 
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lahamshxm.  drain   having  been  of  bad   construction,  or  to  the  main 
GuiSS^IlIbiJity  sewer  having  been  closed  up  by  defenders  and  prevented 
Vo^      from  working. 

At  the  calling  of  the  case  the  preliminary  plea  was 
taken  that  the  action  was  not  competently  raised  in  the 
Small  Debt  Court,  and  that  in  terms  of  sec.  73  of  the 
Glasgow  District  Subway  Act,  1890,  any  compensation 
claimable  by  the  pursuer  fell  to  be  ascertained  in  terms 
of  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845. 

Upon  this  plea  the  Sheriff-Substitute  (Spens),  having 
made  avizandum,  issued  the  following  judgment : — 

I  read  the  pursuer's  claim  as  averring  that  damages  were 
occasioned  to  him  by  reason  of  the  works  of  the  defenders  being 
negligently  done.  I  think  the  cases  referred  to  by  Mr.  Deas  bear  out 
his  dictum  (Deas  on  Railways,  p.  269).  "  If  the  cause  of  the  irguiy 
"  is  not  the  necessary  result  of  the  execution  of  the  works  author- 
"  ised  by  the  statute,  but  is  the  result  of  the  negligent  or  improper 
"  manner  in  which  they  have  been  constructed,  the  only  remedy 
"  is  by  action."  Inmiediately  above  he  says,  "  For  anything 
"done  in  excess  of  or  contrary  to  these  powers  (statutory)  the 
"  conmion  law  remedy  by  action  remains  and  must  be  resorted 
"to."  In  this  case  accordingly,  in  spite  of  the  provisions  con- 
tained in  the  73rd  section  of  the  Subway  Act,  I  think  the  case  is 
relevant  to  go  to  proof,  and  I  fix  Tuesday,  18th  April,  at  12  noon 
as  a  diet  of  proof. 

Proof  having  been  led,  it  appeared  from  the  evidence  of 
the  pursuer's  witnesses  that  the  operations  of  the  defenders, 
or  either  of  them,  had  the  effect  of  choking  the  drain 
which  led  from  the  property,  and  causing  an  accumulation 
of  sewage  in  the  premises  occupied  by  the  pursuer,  causing 
damage  to  his  stock  and  inconvenience  to  him  in  his  busi- 
ness. At  the  diet  for  proof  appearance  was  made  for  the 
Subway  Company  only,  who  contended  that  in  law,  and 
even  assuming  damages  to  have  been  proved,  no  liability 
attached  to  them,  in  respect  they  had  employed  for  the 
execution  of  the  work  authorised  by  the  Act  duly  qualified 
and  independent  contractors. 

The  Sheriff-Substitute  having  made  avizandum  of  the 
case,  pronounced  the  following  interlocutor : — 
Ai.riH6^i8as.         Glasgow,  2bth  April,  1893.— Decerns  for  £10  against  defen- 
BherurspBiis.    ^^^  jointly  and  severally,  with  £3  3s.  of  costs  against  the  Subway 
Company,  and  4b.  4d.  of  costs  against  the  other  defenders. 

Walter  C.  Spsk& 

Note. — It  emerged,  so  far  as  I  was  concerned,  at  the  last  diet 
that  Mr.  Lamond  was  appearing  for  the  Subway  Company  alone 
and  not  for  Hugh  Kennedy  &  Sons.     At  the  first  diet  the  only 
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question  which  I  was  asked  to  consider  was  as  to  the  competency  FLAuamBiEfc 
of  this  action  in  the  Small  Debt  Court.     Nothing  was  then  said  q^^^^^j 
as  to  Kennedy  <fe  Sons  having  an   independent  contract.     All       ^-^ 
proofs,    however,  are  before  answer,  and  Mr.   Lamond  is  quite    ap»'>_5:***' 
entitled  to  state  this  plea  after  the  proof  has  been  led. 

In  the  first  place,  however,  no  evidence  whatever  was  led  on 
behalf  of  the  Subway  Company.     No  appearance  of  any  kind  was 
made  for  Kennedy  <&  Sons  at  last  diet.     Mr.  Lamond  put  a  ques- 
tion to  one  of  the  pursuer's  witnesses  eliciting,  what  I  imagine  is  not 
disputed,  that  Kennedy  &  Sons  are  contractors  of  high  standing, 
but  the  Court  remains  in  entire  ignorance  as  to  the  nature  of  the 
contract  between  the  Subway  Company  and  Kennedy  &  Sons. 
To  permit  the  defence  of  independent  contract  the  terms  of  the 
contract  must  be  proved.     This,  however,  being  a  small  debt  case, 
and  the  question  being  possibly  one  of  importance,  subject  to  a 
reservation  of  all  questions  of  expenses,  I  think  I  might  not  im- 
probably have  given  a  further  opportimity  of  proving  the  terms  of 
the  contract  if  the  question  was  one  which  I  thought  necessarily 
dependent  upon  that  point  alone.     But  I  have  come  to  the  con- 
clusion that  as,  inter  aliay  by  the  37th  and  38th  sections  of  the 
Subway  Act  power  is  given  to  the  Subway  Company  to  interfere 
with  sewers  and  drains,  and  it  is  given  to  them  and  them  alone, 
and  it  is  in  virtue  of  these  provisions  that  the  interference  has 
taken  place  which  has  resulted  in  damage  to  the  pursuer,  the 
Subway  Company  cannot  shake  themselves  free  from  responsi- 
bility even  by  proving  that  damage  was  due  to  negligent  working 
by  an  independent  contractor.     They  may  have  an  action  of  relief 
against  the  contractor,  but  as  in  a  question  with  a  member  of  the 
public  there  is  joint  and  several  liability  if  the  damage  be  due  to 
negligent  working.      Mr.  Lamond  could   not  dispute  upon  the 
evidence  that  this  was  the  cause  of  the  flooding  which  had  taken 
place.     It  was  clear  that  the  temporary  6-inch  pipe  that  had  been 
put  in  was  in  the  circumstances  absolutely  insufficient  to  continue 
the  work  of  the  9-inch  pipe,  and  it  is  clear  from  the  practical 
men  examined  that  the  method  of  doing  the  work  was  grossly 
negligent. 

As  to  the  quantum  of  damages,  after  consideration,  £10  is  the 
sum  I  am  prepared  to  allow,  with  full  expenses,  however.  There 
was  no  proper  proof  as  to  damage  to  health,  but  the  inconveniences 
to  business  and  otherwise  to  which  pursuer  was  put  and  the  actual 
destruction  to  material  justify  this  sum  being  awarded. 

For  pnnaen— Messra.  Bbownlie,  Watsoic,  k  Beckett,  Glasgow. 
For  defenders— Meesrs.  H.  Lamond  &  Lang,  Qlaagow. 


Digitized  by  LjOOQIC 


184  3HER1FJ'  COtlftT  RElHJRTS.  [Vol.  n. 

Nq.3B0.    Colerainb  Barboub  Commissioners,  Pursuers;  J.  &  J. 
lahabmhim.  Hay,  Defenders. 

ftlrSSSr  Ship — Harbour  authority — Liability  of  shipowners  for  loss  of 

comm^ottenf,  ^^^^  through  vesscl  aground  obstructing  channelway.— In 

—  *  an  action  at  the  instance  of  oommissionerB  vested  by 

Act  of  Parliament  with  the  control  and  management  of 
a  navigable  river  and  harbour  erected  therein,  and 
having  right  to  levy  dues  on  vessels  and  goods  using 
the  same,  against  the  owners  of  a  vessel  which  sank  in 
the  fairway  and  obstructed  the  passage  of  the  river, 
according  to  the  pursuers  through  the  fault  of  those  in 
charge  oif  the  vessel,  damages  were  claimed  in  respect  of 
(1)  outlay  expended  by  the  pursuers  in  connection  with 
the  raising  of  the  vessel,  and  (2)  loss  of  revenue  in 
consequence  of  vessels  being  imable  to  pass  up  the  river 
while  the  defenders*  vessel  remained  aground.  The  Act 
gave  the  Commissioners  power  to  clear  the  channel  and 
to  exact  a  penalty  and  expenses  from  persons  obstructing 
it.  Held  (rev.  Sheriflf-Substitute,  and  acquiesced  in)  that 
the  pursuers  were  not  entitled  at  common  law,  nor  under 
the  statutes  from  which  they  derived  their  right,  to 
anything  for  loss  of  revenue,  and  proof  accordingly 
refused  of  that  part  of  the  claim. 

The  interlocutors  of  the  Sheriff  and  Sheriff-Substitute 
(Berrt  and  Erskine  Murray)  fully  explain  the  circum- 
stances of  the  case : — 
NoT.jOj^MQj.  Glasgow,  lOth  Niyvemher^  1892. — The  Sheriff-Substitute  having 

^^ISJwut'"  ^^^'^i  parties*  procurators  and  advised  the  case,  before  answer 
aUows  a  proof,  and  orders  the  case  to  the  diet  roll  of  the  26tfa 
inst.  A.  Erskine  Murray. 

Note, — The  parties,  the  Coleraine  Harbour  Commissionen, 
have  considerable  powers  under  the  River  Bann  Navigation 
Act,  1879.  Under  section  73  thereof  it  is  provided  that  ''if 
"  any  person  in  any  way  fill  up  or  interrupt  the  course  of  the 
"  stream  or  run  of  tidal  water  in  any  place  in  the  harbour,  or  in 
"  any  way  prejudice  or  interrupt  the  free  navigation,  or  uses  for 
**  any  purposes,  of  any  part  of  the  river,  every  person  so  oflTend- 
"  ing  shall  for.  every  such  offence  forfeit  a  sum  not  exceeding  £10 
''  and  the  expenses  of  repairing  the  damage  occasioned  thereby,  and 
''the  Commissioners  may  abate  as  a  nuisance  and  remove  any 
"work  or  thing  occasioning  any  such  filling  up,  prejudice,  or 
"  interruption." 

The  S.S.  "Delta,"  belonging  to  the  parties  J.  k  J.  Hay, 
in  coming  into  the  harbour  of  Coleraine,  on  30th  October,  1891, 
either,  as  the  Coleraine  Harbour  Commissioners  say,  collided 
with  the  pier,  or,  as  J.  <&  J.  Hay  say,  stuck  on  the  bar  and  was 
damaged  by  stones  formerly  belonging  to  the  pier,  but  washed 
away  by  the  negligence  of  the  Coleraine  Harbour  Conmiissioners. 
Any  way,  as  a  result  she  sank  in  the  fairway.  The  parties  the 
Coleraine  Harbour  Commissioners  say  that  this  occurred  through 
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the  fault  of  the  parties  J.  &  J.  Hay,  or  of  those  for  whom  they  hJSMAMMatnal 
are  responsible.     This  is  denied  by  J.  &  J.  Hay,  who  retort  that      ^}SS^ 
the  casualty  was  occasioned  by  the  fault  of  the  Coleraine*  Harbour  o«"«bri«>«rii» 
Commissioners.      The    latter  bring  the  present  action   against    vot^iBn^ 
J.  &  J.  Hay  for  £600  damages,  of  which  part  is  for  £28  paid  to  sberiffimnira 
diyers  and  surveyors,  but  the  greater  portion  for  loss  of  revenue        ^*»^^- 
occasioned  by  the  "Delta"  obstructing  the  fairway  from  30th 
October,  1891,  to  May,  1892,  when  she  was  removed  by  J.  <fe  J. 
Hay,  having  never  been  abandoned  as  a  wreck.     J.  &  J.  Hay 
bring  a  counter  action  for  damages,  which  is  conjoined  with  the 
other. 

A  proof  is  admittedly  necessary  quoad  the  £28  in  the  Conmiis- 
sioners'  action  and  the  counter  case  of  Messrs.  Hay.  But  the 
latter  parties  argue  that  no  proof  should  be  allowed  with  regard 
to  the  claim  for  damages  for  loss  of  revenue  by  obstruction  of  the 
fairway.  They  argue  that  this  is  a  thing  which  corporations  like 
the  Coleraine  Harbour  Commissioners  have  no  right  to  claim, 
especially  when,  as  here,  a  penalty  for  the  offence  is  provided 
for  in  the  Act. 

On  the  latter  point  it  was  laid  down  in  the  well-known  case  of 
the  Mersey  Dock  Trustees^  L.R.  1  E.  and  I.  App.  107,  that  the 
liability  of  such  corporations  (since,  as  Mr.  Justice  Mellor  re- 
marked in  Coe  v  Wise^  they  were  simply  substitutions  on  a  large 
scale  for  individual  enterprise),  should,  to  the  extent  of  their 
corporate  funds,  be  coextensive  with  that  imposed  by  the  general 
law  on  the  owners  of  similar  works.  Conversely  their  rights 
would  be  the  same.  Private  owners  of  works  would  be  entitled 
to  reclaim  from  persons  who  have  injured  their  property  all  losses 
fairly  and  directly  arising  therefrom.  They  would  be  entitled  to 
claim  fair  loss  of  profit  during  the  time  their  works  were  neces- 
sarily shut  up  under  repairs,  just  as  a  shipowner  can  claim  for 
loss  of  the  use  of  his  vessel,  and,  as  in  this  very  case,  the  defenders 
claim  in  their  counter  action.  Therefore  corporations,  like  private 
owners,  can  claim  damages  for  the  loss  of  the  use  of  their  pro- 
perty. 

It  seems,  however,  to  the  Sheriff-Substitute  that  the  period  for 
which  the  Coleraine  Harbour  Commissioners  can  claim  (assuming 
that  their  case  is  proved)  must  be  very  much  less  than  stated  by 
them,  for,  under  their  Act,  as  above  quoted,  they  had  full  powers 
to  remove  any  works  or  thing  occasioning  any  such  "interruption," 
just  as  a  private  person,  say  a  shipowner  whose  vessel  was  injured, 
would  not  be  entitled  to  fold  his  hands  and  claim  demurrage  as 
long  as  his  vessel  remained  unrepaired,  as  Conunissioners  with 
such  powers,  if  they  choose  not  to  exercise  them,  can  only  at  the 
outside  clahn  damages  arising  in  respect  of  obstruction  during 
such  a  period  as  it  would  have  taken  them  to  remove  the  obstrucr 
tion  themselves.  . . .  .  l  . 
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LAVAiiummi.         In  allowing  proof  before  answer,  therefore,  the  Sheriff-Substitute 
Hi^^      reserves  power  to  himself  to  limit  it  in  the  course  of  the  proof  if 
Ooiiui^on«ri«  necessaiy.  A.  K  M. 

Feb.  SB,  1808. 

BheriiiiBmT.  GLASGOW,  2Sth  February,  1893. — Having  heard  parties*  pro- 
curators and  considered  the  case,  adheres  to  the  interlocutor 
appealed  against  with  this  variation,  that,  in  the  action  at  the 
instance  of  the  parties  the  Coleraine  Harbour  Commissionere, 
proof  is  not  allowed  in  regard  to  so  much  of  their  claim  as  relates 
to  alleged  loss  of  dues  to  the  pursuers,  and  remits  to  the  Sheriff- 
Substitute  for  further  procediure.  Robert  Bbrrt. 

Note, — In  these  conjoined  actions  the  leading  action,  at  the 
instance  of  the  Coleraine  Harbour  Commissioners  against  Messrs. 
J.  &  J.  Hay,  the  owners  of  the  s.s.  "  Delta,"  proceeds  on  an  ave^ 
ment  to  the  effect  that,  on  30th  October,  1891,  through  fault  of 
those  in  charge  of  the  vessel,  for  whom  Messrs.  Hay  are  respon- 
sible, she  collided  with  the  pier  head  and  sank  in  such  a  position 
as  to  obstruct  the  entrance  to  the  harbour  until  she  was  removed 
in  May,  1892,  by  the  defenders.  It  is  averred  that  "immediately 
"after  the  vessel  sank,  the  pursuers  called  on  the  defenders  to 
"  have  the  vessel  removed  so  as  to  clear  the  entrance  to  the  harbour, 
"  but  the  defenders  failed  to  do  so,  and  the  wreck  was  not  removed 
"till  13th  May,  1892."  Damages  are  claimed  to  the  amount  of 
£600,  consisting  of  £28  of  outlay  on  the  part  of  the  Harbour 
Conunissioners  on  surveyors'  and  divers'  fees  and  the  like,  and  as 
to  the  residue  of  loss  of  dues  consequent  on  the  obstruction.  On 
this  latter  head  it  is  averred  that  the  revenue  of  the  pursuers  is 
largely  dependent  on  dues  obtained  from  vessels  using  the  harbour, 
and  that,  owing  to  the  "  obstruction  to  the  entrance  to  the  bar- 
"hour  caused  by  the  wreck  of  the  *  Delta,'  the  harbour  authorities 
"  were  not  in  a  position  to  earn  said  dues  to  the  same  extent,  and 
"  vessels  which  formerly  came  there,  and  were  in  the  habit  of 
"coming,  were  unable  to  enter,  and  many  vessels  which  would 
"  otherwise  have  traded  to,  or  been  employed  to  or  from,  the  port, 
"  have  refused  so  to  trade  or  to  be  so  employed,"  and  dues  in 
respect  thereof  have  consequently  been  lost  to  the  pursuers. 

On  behalf  of  the  defenders  it  is  admitted  that  a  proof  is  neces- 
saiy in  respect  to  the  claim  for  outlays,  but  it  is  objected  that  the 
pursuers  are  not  entitled  in  law  to  compensation  in  respect  of 
alleged  loss  of  dues,  and  that  a  proof  in  regard  to  that  part  of 
their  claim  ought  not  to  be  allowed.  The  proof,  if  allowed,  it  is 
said,  is  likely  to  involve  much  expense,  and  the  question  of  its 
allowance  ought  therefore  to  be  dealt  with  at  this  stage. 

The  pursuers  were  incorporated  by  and  derive  their  powers 
from  the  River  Bann  Navigation  Act,  1879.  The  Act  authorised 
them  to  execute  works  for  the  improvement  of  the  navigation  of 
the  river  Bann,  and  for  that  purpose  to  levy  rates  and  borrow 
money  under  the  conditions  therein  set  forth.     To  provide  against 
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ioterraptions  to  the  navigation,  it  is  enacted  by  section  73  that  lamabmhim. 
[here  foUows  the  section  as  quoted  above].  BpiSour 

The  provision  here  made  for  the  forfeiture  of  a  sum  not  exceed-  Oemn^ionen* 
ing  J&IO,  and  in  addition  of  the  expense  of  repairing  the  damage  Yeh.'m^im, 
caused  by  an  obstruction,  would  seem  to  imply  that,  beyond  sheriffltaEBT. 
the  named  penalty  and  that  expense,  the  person  causing  the 
obstruction  is  not  intended  to  be  liable.  In  other  words,  such 
a  claim  as  is  made  in  the  present  case  for  loss  of  harbour  dues 
during  the  continuance  of  an  obstruction  is  apparently  excluded 
by  implication.  The  view  to  which  the  special  Act  seems  thus  to 
poiut  is,  I  think,  confirmed  by  the  language  of  section  56  of  the 
Harboiu*s,  Docks,  and  Piers  Act,  1847,  which  it  incorporates. 
That  section  provides  that  "  the  harbour-master  may  remove  any 
"wreck  or  other  obstruction  to  the  harbour,  dock,  or  pier,  or 
"  approaches  to  the  same,  &c.,  and  the  expense  of  removing  any 
"  such  wreck  or  obstruction,  &c.,  shall  be  repaid  by  the  owners  of 
"  the  same,  and  the  harbour-master  may  detain  any  such  wreck, 
"ffec,  for  securing  the  expenses,  and  on  non-payment  of  such 
"  expenses  on  demand  may  sell  such  wreck,  <kc.,  and  out  of  the 
"  proceeds  of  such  sale  pay  such  expenses,  rendering  the  overflow, 
"  if  any,  to  the  owner  on  demand."  An  enactment  in  terms  very 
similar  to  this  is  contained  in  section  4  of  the  Removal  of  Wrecks 
Act,  1877.  Now,  to  take  the  provisions  of  the  Act  of  1847,  if  the 
pursuers  had  proceeded,  as  they  were  empowered  and  probably  it 
was  their  duty  to  do  under  those  provisions,  to  remove  the  wreck 
of  the  defenders'  vessel  from  the  entrance  to  the  harbour,  and  had 
sold  the  wreck  to  meet  the  expense,  they  would  have  been  bound 
to  pay  over  to  the  owners  any  overplus  that  might  remain  after 
the  expense  was  provided  for.  It  would  seem  that  by  implication 
they  would  not  have  a  right  to  hold  the  proceeds  against  a  claim 
for  the  loss  of  dues  while  the  obstruction  remained  unremoved ; 
that  is  to  say,  a  loss  of  dues  was  not  contemplated  by  the  Legis- 
lature as  a  loss  for  which  the  harbour  authorities  should  be 
entitled  to  imdemnification. 

It  appears  to  me  that  the  question,  whether  the  wreck  of  the 
defenders'  vessel  was  caused  by  the  fault  of  those  in  charge  of 
her  or  was  the  result  of  pure  accident,  does  not  affect  the 
defenders'  liability  in  this  respect.  Once  the  obstruction  existed, 
there  was  no  greater  obligation  on  the  defenders  to  remove  it  in 
the  one  case  than  in  the  other.  If  the  vessel  was  sunk  by  accident, 
it  would  be  difl&cult  to  say  that  a  failure  on  the  part  of  the  owners 
to  remove  her,  on  being  requested  by  the  harbour  authorities  to  do 
so,  would  involve  the  owners  in  liability  for  loss  of  revenue  to  the 
harbour ;  and  if  that  be  so,  the  existence  of  fault  leading  to  the 
the  sinking  of  the  vessel  does  not,  as  it  seems  to  me,  give  rise  to 
that  liability.  (See  the  opinion  of  Lord  Esher,  then  Brett,  L.J., 
in  the  Douglas  case,  7  P.D.  151.) 

The  case  is  distinguished  from  Sharp  y  Bettie,  11  R.  746, 
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iiAHAiLnHi»:  and  similar  cases,  in  which  the  question  has  been,  whether  a 

HilSonr      common  law  right  to  damages  has  been  implicitly  taken  away 

^^^"HSy""*""  ^y  ^^^  statutory  provision  of  a  penalty.     Here  the  rights  of  the 

Feb.  mTiws.    pursuers  depend  entirely  on  statute,  and  the  question  is,  whether 

sheriffBBMiT.-  the  statutory  rights  given  to  them  imply  the  existence  of  such  a 

claim  of  indemnification  as  they  seek  to  assert.     My  conclusion  is 

that  a  right  to  indemnification  for  loss  of  revenue  consequent  on 

the  non-removal  of  a  wreck  has  not  been  given  to  them,  and  that 

a  proof  ought  not  to  be  allowed  in  as  far  as  their  claim  of  damages 

is  based  on  that  ground.  K  K 

For  pursners — Mr.  H.  A.  Roxburgh  (Messrs.  Wmoht,  John- 
ston, Mackenzie,  &  Roxbuboh),  Glasgow. 
For  defenders — Mr.  John  A.  Spens  (Messrs.  Maclay,  Murkat, 
&  Sfknb),  Glasgow. 


No.  61.  In  John  Neil's  Sequestration. 

Laiabjksbiu.  Bankruptcy — Sequestration — Competition  for  office  of  trustee 

BwTMtSiuon  — Claim — Power  of  one  of  several  testamentary  to  depone 

—  to  claim. — At  the  election  of  a  trustee  in  a  sequestration 

an  aflBdavit  was  produced  signed  by  one  of  several 
testamentary  trustees,  who  claimed  a  debt  due  to  the 
trustees  and  valued  a  security  held  by  them  but  did  not 
state  his  authority  to  depone.  In  a  competition  for  the 
trusteeship  the  trust  deed  was  produced,  showing  that 
the  sole  trustee  resident  in  the  country  had  power  to 
act  for  the  trust  and  instant  proof  was  offered  that  the 
claimant  was  such  a  sole  trustee.  The  vote  on  the 
affidavit  was  sustained  on  the  ground  that  though  bad, 
because  the  authority  to  depone  was  not  stated,  it  was 
amendable  under  the  Bankruptcy  Acts,  and  by  practice 
of  the  Court  held  of  consent  as  amended. 

In  this  competition  between  Mr.  Walter  Galbraith,  C.A., 
Grlasgow,  and  Mr.  John  Grourlay,  C.A.  there,  for  the  trustee- 
ship on  the  sequestrated  estates  of  John  Neil,  biscuit 
baker,  Glasgow,  the  result  turned  on  the  vote  of  Young's 
trustee  for  Mr.  Galbraith.  The  Sheriff-Substitute  (Erskine 
Murray)  pronounced  as  follows : — 
Marchso,  1883.  GLASGOW,  30th  Marchy  1 893. — Having  heard  parties'  procurators 
****mui5I5t*'"*  *^^  advised  the  case,  repels  the  objection  taken  on  behalf  of  the 
competitor  Gourlay  to  the  vote  of  Walker,  Young's  trustee,  to  the 
amount  of  £1900  given  in  favour  of  the  competitor  Galbraith; 
finds  that  it  is  admitted  on  both  sides  that  the  result  of  this 
finding  is  that  the  competitor  Galbraith  would  ultimately  be  left 
in  a  majority;  therefore  declares  Galbraith  to  have  been  duly 
elected  trustee,  <bc. ;  finds  no  expenses  due. 

A.  Ebskine  Murray. 
Note, — The  affidavit  in  question  is  taken  by  James  Walker, 
calling  himself  one  of  the  three  trustees  of  the  deceased  Dr.  James 
Toung  of  Kelly,  v  No  explanation  is  given  of  the  hct  tia^  he 
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alone  signs,  and  no  authority  by  his  co-trustees  to  do  so  is  pro-  .LAHAUBBHxsa. 
duoed.  He  proceeds  to  value  and  deduct  a  security,  he  also  g^^jjffjjj 
signs  the  mandate,  to  which  are  added  after  his  signature  the  if^^^  i^g^ 
words,  "sole  trustee  resident  in  Great  Britain  for  the  time."  BheriirEMKiHi 
The  trust-deed  is  exhibited,  from  which  it  appears  that  full  powers  muerat. 
are  given  to  a  majority  of  the  trustees  resident  in  Great  Britain. 
It  is  proposed  to  prove  at  once  by  oath  of  the  claimant's  agent  that 
the  other  two  trustees  are  resident,  the  one  at  Cairo  in  Egypt,  the 
other  at  Cannes  in  France.  The  competitor  Gourlay  objects  that 
the  deponent  has  no  authority,  or  at  least  has  set  forth  none,  to 
take  the  oath  and  value  the  security.  This  objection  is  quite 
good.  As  it  stands,  the  oath  does  not  explain  Mr.  Walker's  title 
to  act  as  he  has  acted.  But  then,  it  seems  to  the  Sheriff- 
Substitute  that  this  is  a  case  which  is  amendable  imder  section 
51  of  the  Bankruptcy  Act,  and  in  which  the  Sheriff-Substitute  is 
bound  to  call  upon  the  voter  to  amend  his  affidavit.  If  Mr. 
Walker  adds  to  his  affidavit  the  words  that  have  been  added  to 
the  mandate  and  quotes  the  clause  from  the  trust-deed  above 
mentioned,  the  affidavit  will  be  quite  good.  It  has  been  the 
practice  of  this  Court,  of  consent  of  parties,  to  hold  what  is 
amendable  as  amended,  and  that  consent  is  given  in  the  present 
•  ease.  But  it  is  still  objected  that  though  Mr.  Walker  may  have 
the  power  to  vote  he  could  not  have  the  power  to  value  the 
security  without  the  sanction  of  his  co-trustees.  But  the  Bank- 
ruptcy Act,  section  22,  directs  that  the  person  making  the 
affidavit  shall  also  value  the  security ;  and  it  seems  to  the  Sheriff- 
Substitute  that  the  terms  of  the  trust-deed  gives  sufficient  power 
to  Mr.  Walker,  the  sole  trustee  resident  in  the  country,  to  value 
the  security  as  well  as  to  vote.  If  the  co-trustees  object,  they 
must  come  to  this  country  or  get  Mr.  Walker  to  withdraw  the 
affidavit.     Meantime  it  is  good.     No  expenses  are  asked. 

For  Mr.  Galbraith — Mr.  WnxiAM  Bobland  (Messrs.  Borland, 
KiKo,  k  Shaw),  Glasgow. 

For   Blr.    Gourlay— Mr.    Cook    (Messrs.    M'Clurb,  Naismith, 
Brodib,  &  Co.),  Glasgow. 


In  John  Glen's  Sequestration.  No.  62. 

Bankruptcy — Sequestration — Claim  on  lost  bill, — Held  that  a  I'^^^f^'*"- 

creditor  claiming  to  be  ranked  for  a  debt  of  which  the  geqSitSuon 

chief  evidence  would  have  been  a  bill  of  exchange,  which  — 
was  lost,  was  not  bound  to  bring  a  separate  action  of 
proving  the  tenor. 

This  was  an  appeal  by  Mrs.  Catherine  Glen  against  a 
deliverance  by  Mr.  Robert  Reid,  C.A.,  Glasgow,  trustee  on 
the  sequestrated  estate  of  John  Glen,  on  her  claim  to  be 
ranked  on  the  estate.  The  affidavit  ought  to  have  been 
vouched  by  a  bill,  on  which  the  claim  was  founded,  but 
which  the  claimant  averred  was  lost     The  trustee  called 
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LAiAunuBB.  for  production  of  the  bill,  and,  failing   its   production, 

Beq^tofuon.  rejected  the  claim,  holding  that  the  claimant  was  bound 

~        to  prove  the  tenor  of  the  bill  so  lost.     The  Sheriff-Substitute 

(Erskine  Murray)  issued  the  following  judgment: — 

D«j.j^i««.  Glasgow,  Sth  December,   1892.— Having   heard   parties'  pro- 

®***S}5£*ff/""  curators   and   advised   the   case,  repels  the  plea  stated   by  the 

respondent  that  the  appellant  is  bound  to  prove  the  tenor  of  the 

bill  in  question  in  CJourt  before  being  entitled  to  a  ranking,  reserving 

to  pronounce  farther.  A.  Erskinb  Murray. 

Note. — In  ordinary  circiunstances,  no  doubt,  a  party  founding 
on  a  document  as  the  chief  evidence  of  his  right,  and  averring  that 
it  has  been  lost,  would  be  bound  to  prove  its  tenor.  But  in  the 
present  case  there  are  two  qualifying  circumstances;  in  the  first 
place,  the  claim  arises  in  bankruptcy,  and  in  the  second  place,  the 
document  is  a  bill  of  exchange,  and  comes  under  section  70  of  the 
Bills  of  Exchange  Act. 

In  the  first  place,  the  examination  of  the  right  of  a  claimant  in 
bankruptcy  to  rank  may  be  of  a  much  wider  nature  than  what 
can  take  place  under  an  ordinary  action.  As  certain  means  of 
evidence  are  excluded,  so,  on  the  other  hand,  other  evidence  may 
be  competent  which  would  not  be  permissible  in  an  ordinary 
action.  The  most  of  the  cases  cited  by  the  appellant  are,  however, 
where  incomplete,  or  even  null  and  invalid  documents,  were  backed 
up  by  evidence  of  other  documents  not  the  writ  of  the  bankrupt, 
or  even  by  parole  evidence.  It  is  no  doubt  an  extension  of  this 
view  to  hold  that  where  the  chief  document  is  lost  altogether  it  is 
unnecessary  to  prove  its  tenor  in  a  formal  manner.  But  in  the 
second  place,  section  70  of  the  Bills  of  Exchange  Act  provides  for 
the  case  in  point,  for  it  lays  down  that  "  the  Court  may  order  that 
"  the  loss  of  the  instrument  shall  not  be  set  up,  provided  an 
"  indemnity  be  given  to  the  satisfaction  of  the  Court  against  the 
"claims  of  any  other  person  upon  the  instrument  in  question." 
The  appellant  declares,  through  her  agent,  her  willingness  to  give 
such  an  indemnity.  That  being  so,  under  section  70,  the  loss 
cannot  be  set  up  as  a  defence,  and  no  action  of  proving  the  tenor 
is  necessary. 

The  Sheriff-Substitute  has  decided  the  above  point  separately 
to  meet  the  desire  of  the  parties.  A.  K  M. 

For  appellant — Mr.  H.   B.  Fyfb  (Messrs.   Maclean,  Ftte,  & 

Maclean),  Glasgow. 
For    respondent— Mr.    Jambs    Andrew    (Messrs.    Mitchklls, 
Johnston,  &  Co.),  Glasgow. 
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In  KlCTTLE  &  CJo.'s  Sequestration.  No.  63. 

Bankruptcy — Sequeatratum — Diachourge  of  bankrupt  suspended  i*AWAMCBHiaB. 
f&r  a  month. — Held  that  the  bankrupt  by  keeping  un-   ^^^^^l 
satisfactorj  books,  making  up  inaccurate  balance  sheets,         — 
and  other  actings  to  the  prejudice  of  the  creditors  had 
committed  serious  faults ;  but  the  Court,  considering  the 
lapse  of  time  (nine  years),  mitigated  the  penalty,  and 
marked  its  disapprobation  by  postponing  the  discharge 
till  the  expiry  of  one  month. 

The  bankrupt  A.  H.  Maclean,  who  was  a  partner  of 
Kettle  &  Co.,  applied  for  his  discharge,  and  5s.  in  the  £  not 
having  been  paid  to  the  creditors,  the  SheriflF-Substitute 
(Ebskine  Murray)  allowed  a  proof  to  establish  that  the 
failure  to  pay  that  sum  had  arisen  from  circumstances  for 
which  the  bankrupt  could  not  justly  be  held  responsible. 
No  person  appeared  to  oppose  the  application,  and  after 
proof  the  following  interlocutor  was  issued : — 

Glasgow,  19tA  AprUy  1893. — Having  advised  the  case,  finds  Apriiji«^i8B8. 
(1)  that  the  bankrupt  A.  H.  Maclean,  sole  partner  of  the  firm  of  ^^'^SSSSf""' 
Kettle  k  Co.,  was  sequestrated  in  1884 ;  finds  (2)  that  the  claims 
ranked  on  his  estate  amount  to  £165,283,  and  only  £10,631  lis.  3d. 
has  as  yet  been  paid  in  dividends,  whereas  £30,652  further  would 
have  been  required  to  enable  a  dividend  of  5s.  in  the  £  to  be 
paid;  6nds  (3)  that  in  the  realisation  of  the  assets  a  loss  was 
sustained  of  £55,020  upon  shares  of  the  Govan  Forge  and  the 
Eglinton  Chemical  Co.,  as  between  the  amount  paid  by  the 
bankrupt  on  these  shares  and  the  prices  realised,  £1813  on  mis- 
cellaneous shares,  and  £5350  by  the  depreciation  of  heritable 
property,  making  £62,183  in  all ;  finds  (4)  that  had  it  not  been 
for  the  great  depreciation  in  value  of  the  above-mentioned  shares 
and  of  the  heritable  property  the  estate  should  have  paid  very 
much  more  than  5s.  in  the  £,  and  more  like  8s.  in  the  £;  finds  (5) 
that  it  appears  from  the  reports  of  the  trustees  and  Accountant 
in  Bankruptcy,  and  otherwise,  that  the  bankrupt  was  seriously  in 
fault  in  keeping  unsatisfactory  books,  making  up  inaccurate 
balance  sheets,  and  other  actings  to  the  prejudice  of  his  creditors, 
none  of  whom,  however,  now  appear  to  object  to  the  discharge  : 
Finds  on  the  whole  case,  and  in  law  (1)  that  the  failure  of  the 
bankrupt  to  pay  a  dividend  of  5s.  per  £  has  arisen  from  circum- 
stances for  which  he  cannot  justly  be  held  responsible ;  (2)  that 
while  the  matters  in  which  the  bankrupt  was  in  fault  would,  had 
the  present  application  been  made  shortly  after  the  date  of 
sequestration,  have  rendered  necessaiy  a  very  considerable  limita- 
tion of  extract  to  mark  the  disapprobation  of  the  Court,  the  fact 
that  the  bankrupt  has  now  remained  for  more  than  nine  years 
undischarged  may  be  considered  in  itself  almost  a  sufficient 
penalty,  rendering  it  enough  to  impose  an  almost  nominal 
limitation;  therefore,  on  the  expiration  of  one  month  from  this 
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LcrAEfropm.  date,  finds  tl^e  bankrupt  petitioner  entitled  to  his  discharge,  and 

ifc^ifeSkin    ^^  *^®  ^*P^  ^^  *^*^  period  and  before  granting  the  discharge 

—         appoints  him  to  appear  and  make  a  declaration  in  terms  of  the 

statute.  A.  Erskine  Murray. 

For  petitioner— Mr.  William  Borland  (Measra.  Borland,  King, 

&  Shaw),  Glasgow. 


No.  64.  In  James  Callum's  Sequestration. 

LAVAMUBimi.  Bankruptcy — Sequestration — Competition  for  trusteeship — Bill 

SttquMtration.  ^  cor^unct  and  confident  person — Proof  of  history  of  debt 

incompetent  after  vote  given — Prescribed  claim  for  rent — 
Payment  to  account  thereof — Held  (1)  that  a  bill  to  a 
conjunct  and  confident  person,  which  has  not  passed 
through  a  bank,  is  bad  ;  (2)  that  proof  that  a  bill  was  for 
debt  due  more  than  sixtj  days  before  bankruptcy  was 
not  admissible ;  (3)  that  a  claim  for  rent  which  was 
prescribed  is  bad  ;  and  that  a  payment  to  account  of  said 
rent  could  not  be  set  against  the  prescribed  sum. 

This  was  a  competition  between  Mr.  John  Wishart, 
accountant,  Glaflgow,  and  Mr.  A.  C.  Rutherford,  also  an 
accountant  there,  for  the  office  of  trustee  on  the  sequestrated 
estates  of  James  Galium.  The  majority  turned  on  the 
objections  to  the  vote  of  Mrs.  Robertson  which  the  Sheriff- 
Substitute  (Erskine  Murray)  decided  as  follows : — 
uudm^im.  Glasgow,  22nd  March,  1893. — The  Sheriff- Substitute  having 
shaifFiuKivi  heard  parties  and  advised  the  case,  sustains  the  objections  stated 
by  the  competitor  Wishart  to  the  vote  of  Mrs.  Robertson  for  the 
competitor  Rutherford,  to  the  extent  of  £318  ISs.  6d. ;  finds  that 
the  result  of  this  is  that  admittedly  the  competitor  Wishart  is  left 
in  a  majority,  whatever  is  decided  as  to  the  other  claims ;  there- 
fore declares  the  said  John  Wishart  to  have  been  duly  elected 
trustee^  &o. ;  finds  £1  10s.  of  expenses  due. 

A.  EIrskikb  Murray. 
Ifote, — Mrs.  Robertson  is  mother  of  the  bankrupt,  coi\junet 
and  confident  with  him.  £238  Ids.  6d.  of  her  claim  is  based  on 
bills  which  have  never  been  passed  through  the  bank,  and  must 
.therefore  be  presumed — under  the  case  of  Anderson  v  Guild  [14  D. 
866] — to  have  been  granted  within  sixty  da3r8  of  sequestration. 
Indeed,  one  was  so  granted  admittedly.  It  is  now  admitted  for 
the  claimant  that  they  were  granted  for  value  received,  not  at  the 
time,  but  at  previous  dates.  No  sufficient  details  or  histoiyof 
the  loans  for  which  they  are  now  said  to  have  been  granted  is 
given  in  the  affidavit.  It  is  proposed  now  to  substantiate  them 
by  proof  that  these  sums  were,  at  prior  dates,  entered  as  having 
been  paid  to  the  bankrupt  by  the  bankrupt's  mother,  through 
their  law  agent  the  mandatary,  in  the  said  law  agent's  books.  The 
Sherifi'-Substitute  considers  that  in  the  circumstances  he  cannot 
hold  that  the  claim  for  this  £238  15s,  6d.  is  good  for  voting,  or 
could  be  established  in  the  way  proposed* 
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The  remainder  of  the  claim   consists   of  reiit  for  premises  LkMAmuuM. 
belonging  to  the  mother,  and  said  to  have  been  let  by  her  to  her   g^j^J^rSiSon 
aoDy  and  for  which,  from  1888  to  1893,  no  rent  is  said  to  have  been   n^jchS,  im. 
paid.     i&90  of  that. rent  is  prescribed.     But  in  January,  1893,  gheriffBESKriii 
JB95   58.    is  credited  as  paid.     The  claimant  seeks  to  put  this      ^uaaAT. 
against  the  prescribed  rent.     In  the  circumstances,  aiid  considering 
the  relation  of  parties,  the  Sheriff-Substitute  thinks  that  tliis  is 
inadmissible,  and  that  he  is  bound  to  strike  off  the  prescribed  £90 
altogether  in  considering  the  question.     This  leaves  the  competitor 
IrVishart  necessarily  in  a  majority.  A.  E.  M. 

For  party  Wishart— Mr.  Andbew  Paul,  Glasgow. 

For  party  Rutherford— Mr.  Thomas  Phflp,  Glasgow. 


Mariano  Cafiero,  Pursuer;  Alexander  Stephen  &  Sons     No,  65. 
and  Tellif  Lassen,  Defenders,  LA5AB«aiii«F. 

Ship — Collision — Inevitable  accident — English  Admiralty  rule  *lj*?oni!ftc.  *^" 
as  to  expenses, — Two  vessels  were  carefully  moored  to 
buoys,  and  that  to  windward  breaking  loose  injured  the 
the  other  in  a  great  storm.  Held  that  the  accident  was 
not  occasioned  by  the  fault  of  the  former,  but  by 
inevitable  accident — that  is,  such  accident  as  could  not 
be  avoided  by  the  use  of  orclinary  care,  caution,  and  skill 
— and  defenders  assoilzied.  Expenses  given  to  defenders, 
the  English  Admiralty  rule  that  "  where  the  collision 
"occurred  without  fault  in  either  ship,  the  so-called 
"  case  of  inevitable  accident,  each  party  bears  his  own 
"  costs,"  not  being  yet  adopted  in  Scotland. 

Mariano  Cafiero,  shipmaster  and  shipowner,  Meta,  Italy, 
owner  of  the  barque  "  Girolmina,"  sued  Alexander  Stephen 
&  Sons,  shipbuilders,  Glasgow,  and  Tellif  Lassen,  shipowner, 
Arendal,  Norway,  for  £2000  damages,  under  the  following 
circumstances : — The  pursuer's  vessel,  the  "  Girolmina,"  was, 
at  the  time  of  the  accident  which  gave  rise  to  the  claim, 
moored  to  buoys  in  the  harbour  of  Glasgow,  near  the  General 
Terminus  Quay ;  and  the  defenders  Stephen  &  Sons  were 
the  builders  of  the  barque  "Urania,"  which  was  built  to  the 
order  of  the  defender  Lassen.  On  13th  October,  1891,  the 
"Urania,"  which  was  moored  near  the  "  Girolmina,"  was 
allowed  to  bump  and  chafe  against  her,  doing  damage  to 
hull  and  mooring  ropes,  and  ultimately  she  broke  part  of 
her  own  moorings  and  of  those  of  the  "  Girolmina,"  and 
collided  violently  with  the  latter  vessel,  carrying  away 
her  bowsprit,  completely  dismasting  her,  and  doing  great 
damage  to  her  rigging,  deck-houses,  and  hull.  The  pursuer 
pleaded  that  the  defenders  were  liable  for  the  results  of  the 
accident,  through  failing  to  have  the  "Urania"  properly 
manned  or  moored,  or  to  have  ready  her  anchors,  as 
required  by  the  Clyde  Navigation  bye-laws,  or  to  put  out 
13 
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lahaewhim.  mooring  ropes  or  warps  to  buoys  or  on  shore ;  and  further, 
^*iSJ,^***° through  the  "Urania"  having  no  nautical  instruments  and, 
in  particular,  having  no  barometer  on  board.  The  defenders 
Messrs.  Stephen  denied  the  pursuer's  averments  of  fault, 
and  explained  that  the  "  Oirolmina's "  moorings  were 
believed  to  have  been  insufficient ;  that  the  "  Urania "  was 
moored  with  due  care,  and  her  moorings  were  broken  by 
a  storm  of  excessive  and  unexpected  violence,  and  every 
seamanlike  care  was  taken  by  those  on  board  of  her.  The 
defender  Lassen  denied  liability  on  the  same  grounds,  and 
also  on  the  ground  that  at  the  time  of  the  collision  the 
"  Urania  "  had  not  been  delivered  to  him.  The  defenders 
generally  pleaded  contributory  negligence  and  inevitable 
accident,  and  the  Admiralty  rule  as  to  damages  and 
expenses.  The  Sheriff-Substitute  (Erskine  Murray)  pro- 
nounced the  following  interlocutor  in  the  case : — 
Aprui4,i8Q2.  Glasgow,   Uth  April,   1892.— The  Sheriff-Substitute  having 

****mob»at!"*  beard  parties'  procurators  and  advised  the  case,  finds  (1)  that  last 
year  the  defenders  Alexander  Stephen  &  Sons,  shipbuilders,  built 
for  the  defender  T.  Lassen,  shipowner,  Norway,  the  barque 
"  Urania,"  245  feet  long,  and  had  all  but  finished  her  on  13th 
October  last,  with  the  exception  of  a  little  carpentry  work  and 
the  providing  of  necessary  instruments  and  stores ;  finds  (2)  that 
it  was  arranged  between  them  that  the  "  Urania '*  should 
commence  loading  with  coals  before  she  was  entirely  completed, 
which  was  indeed  a  judicious  course,  with  a  view  to  stiffen  her; 
finds  (3)  that  accordingly  she  was  taken  to  the  General  Terminus 
Quay,  and  a  quantity  of  coals  put  on  board ;  but  the  coals  ready 
for  her  coming  to  an  end  on  Monday,  12th  October,  the  railway 
company  officials,  through  the  assistant  harbourmaster,  ordered 
her  off  to  the  buoys  in  the  middle  of  the  harbour,  where  she  was 
taken  about  7  p.m.  by  the  defender  Lassen's  crew,  who  had  come 
on.  board  that  very  day ;  finds  (4)  that  she  lay  bow  down  the 
river,  and  was  moored  at  her  stem  to  the  after  buoy  with  nine 
parts  of  wire  hawser  and  one  large  manilla  hemp  rope,  and  at  the 
bow  with  five  parts  wire  hawser ;  finds  (5)  that  a  few  hours  before 
the  "  Urania  "  was  moored  to  these  buoys,  a  much  smaller,  lower, 
and  shorter  vessel,  the  Italian  barquentino  "Girolmina,"  about 
130  feet  in  length,  belonging  to  the  pursuer  Mariano  Cafiero, 
and  commanded  by  Felice  Cafiero,  had  been  moored  to  the  same 
buoys,  lying  in  the  same  direction,  with  three  ropes  aft  and  three 
ropes  forward;  finds  (6)  that  next  day  the  defenders  Stephens' 
workmen  were  still  working  on  board  the  "  Urania,"  but  went  on 
shore  in  the  late  afternoon,  and  about  5.30  p.m.  the  captain 
and  mate  went  ashore  for  the  night,  leaving  on  board  the  second 
mate  and  nineteen  of  the  crew,  besides  Stephens'  watchman ;  hut 
before  they  went,  as  th^  wind  had  been  rising  fitfully  all  day. 
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principally  blowing  from  the  S.E.  down  the  river,  they  put  on  an  LAVAiinniu. 

additional  rope  at  the  stem ;  finds  (7)  that  the  barometers  and  ^^^^^'^ 

other  instruments  of  the  "  Urania"  were  not  yet  on  board ;  finds   ApriilSTiw. 

(8)  that  the  wind,  which  had  been  veering  about  between  K,  shmnrHuKiiii 

N.K,  and  S.E.  all  morning,  and  blowing  harder  and  harder,  rose      •'"■■a^- 

to  a  gale  between  6  and  7  p.m.,  causing  one  of  the  Biern  moorings 

of  the  "  Girolmina "  to  break,  which  was  replaced  by  a  stronger 

one;  finds  (9)  that  between  7  and  8  the  gale  increased  to  an 

alarming  extent  and  went  round  to  the  S.  and  S.W.,  blowing 

right  across  the  two  vessels,  and  causing  the  "  Urania ''  to  press 

upon  the  "Girolmina,"  which,  to  avoid  this,  slackened  her  after 

moorings ;  finds  (10)  that  after  8  the  gale  got  round  still  further 

to  the   west,  pressing  upon  the  bows  and  straining  the  bow 

moorings,  the  storm  having  attained  its  maximum  velocity  of  50 

miles  an  hour,  with  a  pressure  of  20  lbs.  per  square  inch,  an 

intensity  which  has  been  equalled  or  exceeded  at  Glasgow  only 

two  or  three  times  within  many  years;    finds  (11)   that  both 

vessels  sent  out  boats  to  put  out  additional  moorings  to  the 

forward  buoy,  but  the  "  Girolmina's "  men  were  unable  to  do  so, 

while  the  "Urania's"  men  succeeded,  but  with  great  difficulty, 

in  passing  a  rope  through  the  ring  of  the  buoy  and  conveying 

it  to  the  vessel,  thus  giving  two  additional  parts,  but  before  they 

got  back  to  the  vessel,  two,  and  shortly  thereafter  three,  other 

parts  of  the  moorings  broke,  leaving  only  two  remaining;  finds 

(IS)  that  while  the  boat  went  ashore  to  bring  back  other  four 

men  who  had  been  ashore,  the  last  two  remaining  parts  of  the 

"Urania's"  forward  moorings  broke,  and  under  the  pressure  of 

the   westerly   storm   her   bow   drove   against   the    bow   of    the 

"  Girolmina,"  and  her  stem  also  forged  backwards,*  and  at  this 


*  The  poeitioDB  of  the  vessels  at  the  different  periods  referred  to  in  the 
description  of  the  accident  by  the  Sheriff-Substitute  are  shown  by  the 
subjoined  diagrams  :~ 

Fio.  1.  Fig.  2. 

"Girolmina." 


"Urania." 
Vessels  before  gale. 


Vesaeto  after  "Oirolmina's"  stem  moorings 
slackened  daring  gale. 


Fio.  3. 


Fig.  4. 


Vesskto  after  "  Urania"  parte<l,  before 
"  Girolmina"  parted. 


Vessels  when    "Urania"   was   raking 
"Girolmina"  after  both  broke  loose. 
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Lakaeubiks.  moment,  probably,  though  not  quite  eettainl}',  from  pressure  of 
^"^'J^^^tjphen the  "Urania's"  stem  against  them  or  against  the  "Girolmina" 

a,,»h1J7i8B2.  herself,  the  stem  moorings  of  the  "  Girolmina  *'  gave  way,  and  her 
sheriflfiBBKivi  bow,  which  was  already  partially  turned  towards  the  "  Urania  "  in 
consequence  of  her  stem  moorings  being  slackened,  was  turned 
much  more  towards  the  "  Urania,"  whose  bow,  gradually  driven 
by  the  wind,  scraped  down  the  side  of  the  "Girolmina,"  her 
bowsprit  and  stays,  gradually  carrying  away,  one  after  another, 
the  foremast,  mainmast,  and  mizenmast  of  the  "  Girolmina,"  after 
which  the  two  vessels  got  clear,  the  "  Urania "  being  driven 
towards  the  quay  further  up  the  river,  hanging  on  by  her  after 
moorings,  and  the  "  Girolmina "  further  down  the  river,  hanging 
on  by  her  bow  moorings,  both  of  which  remained  intact;  finds 
(13)  that  the  owner  of  the  "Girolmina"  has  raised  the  present 
action  of  damages  against  the  owner  and  builder  of  the  "  Urania  " 
on  the  ground  that  the  injuries  sustained  by  the  "Girolmina" 
and  the  expenses  caused  by  her  repairs  and  detention  were  caused 
by  their  default :  Finds  on  the  whole  case  and  in  law  that,  while 
the  cause  of  the  damage  to  the  "Girolmina"  was  undoubtedly 
the  breaking  loose  of  the  "  Urania "  from  her  moorings,  it  has 
been  proved  that  no  fault  on  the  part  of  the  defenders  or  either 
of  them  occasioned  the  accident,  as  all  the  precautions  required 
by  ordinary  care,  caution,  and  skill  are  proved  to  have  been  taken 
on  their  behalf,-  and  the  breaking  loose  of  the  "  Urania "  was 
caused  by  the  extraordinary  and  not  to  be  anticipated  force  of 
the  gale,  which  rendered  the  precautions  which  had  been  taken 
insufficient;  therefore  assoilzies  the  defenders  from  the  conclusions 
of  the  action :  Finds  the  defenders  entitled  to  expenses,  4l^c.,  and 
decerns.  A.  Erskink  Murray. 

NoU, — The  present  case  has  many  points  in  common  with 
the  case  of  Hendergon  v  Dofjte,  decided  by  the  present  SheriiF- 
Substitute  on  10th  May,  1883,  and  adhered  to  on  appeal  by  the 
First  Division  of  the  Court  of  Session,  but  unreported;  and 
with  that  of  Kidston  and  Others^  owners  of  the  "  Toward  "  v 
Crawf(yrd  and  Others^  owners  of  the  "  Turkistan,"  16th  December, 
1885,  13  R.  342.  In  the  case  of  Henderson,  a  vessel  which  4uid 
been  left  lying  beside  one  of  the  Glasgow  quays  at  night  with 
only  a  watchman  on  board,  fastened  by  moorings  which  were  all 
that  were  required  by  ordinary  care,  caution,  and  skill,  was,  when 
at  the  height  of  the  tide  she  w^as  raised  a  considerable  height  and 
thus  more  exposed  to  the  wind,  caught  by  a  great  storm  that 
arose  from  the  S.W.,  and  her  bow  moorings  breaking,  and  her 
after  moorings  holding,  her  bows  drifted  across  the  river  and  came 
into  collision  with  and  damaged  vessels  belonging  to  the  piu^uers. 
Her  owner  was  assoilzied  on  the  ground  that  he  was  not  to  blame, 
having  done  all  that  could  be  reasonably  required  of  him,  and 
that  the  damage  must  be  held  to  have  arisen  from  inevitable 
accident.     In  the  case  of  the  "Toward"  and  "Turkistan,"  the 
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latter  vessel  had  been  left  at  night  in  charge  of  a  single  watch-  Lahmmhim. 

man,  moored  to  two  bnoys  out  in  Glasgow  harbour  by  moorings  ^'^JJ'Jj;,*^***" 

which  appear  to  have  been  sufficient.     Before  the  captain  of  the    ApriiMl lan. 

ship  left  her,  a  severe  fall  of  the  barometer  had  taken  place,  sherirRiaffivB 

indicating   an   approaching  storm;   though   no  crew   had   been         '"**^' 

engaged,  the  master  might,  had  he  judged  it  expedient,  have  put 

some  riggers  on  the  ship  for  the  night,  to  strengthen  moorings, 

let  go  the  anchor,  &c.,  but  considered  it  unnecessary  to  do  so. 

About  2  a.m.  a  gale,  said  to  be  of  hurricane  force,  arose  and 

broke  upon  her,  and  the  mooring  chains  of  the  bow  buoy  parted 

at  the  shackle,  and  shortly  thereafter,  the  ring  of  the  stem  buoy 

also  giving  way,  she  drifted  across  the  river  and  severely  damaged 

the  "  Toward,"  whose  owners  raised  an  action  of  damages  against 

the    owners    of    the    "Turkistan."       Lord    McLaren    (Ordinary) 

found  that  the  cause  of  the  accident  was  the  insufficiency  of  the 

fixed  moorings,  which  belonged  to  the  Clyde  Trustees ;  that  the 

vessel  was  properly  moored,  and  that  the  captain  was  justified  in 

believing  that  the  moorings  would  be  sufficient,  not  only  in  fine 

weather,  but  even  against  storms  of  ordinary  intensity ;  that  the 

owners  followed  the  usual  practice  in  allowing  the  ship  to  lie 

moored  over  night  with  only  a  watchman  on  board ;   that  the 

omission  to  make  further  provision  for  the  safety  of  the  ship  did 

not  in  the  circumstances  constitute  negligence,  and  did  not  render 

the  owners  of  the  ''  Turkistan  "  liable  ;  and  he  therefore  assoilzied, 

with   expenses.      The  Second  Division,  on  appeal,  were  at  first 

divided  in  opinion ;  but  having  called  in  Lord  Fraser,  the  case  was 

reheard,  and  the  Court,  apparently  without  delivering  opinions, 

adhered  to  the  interlocutor  of  the  Lord  Ordinary. 

In  the  present  case,  as  in  those  of  Henderson  and  of  Ktdttton, 
the  storm  was  one  of  very  exceptional  magnitude.  As  Professor 
Grant  remarks,  there  are  only  two  or  three  instances  since  the 
year  1868  of  a  storm  of  such  magnitude  being  recorded  at 
Gla8gow\  One  of  these  instances  was  that  which  gave  rise  to 
the  case  of  Henderson^  another  that  which  gave  rise  to  the  case 
of  Kidston.  The  present  storm,  though  not  indeed  so  great  as 
that  in  the  case  of  Henderson,  was  certainly  of  so  entirely  unusual 
and  almost  unprecedented  magnitude  that  the  defenders  were  not 
bound,  as  men  of  reasonable  care,  caution,  and  skill,  to  provide 
against  its  occurrence.  And  if  the  storm  was  less,  the  precautions 
taken  were  much  greater.  Though  the  captain  and  first  mate 
went  ashore,  there  were  left  on  board  the  second  mate  and  from 
sixteen  to  seventeen  men.  These  went  ashore  to  get  their  supper, 
,  but  returned  in  plenty  of  time  to  do  anything  that  was  necessary 
and  that  could  be  done.  The  captain  and  mate  could  have  done 
no  more  than  those  left  in  the  "  Urania  "  did.  They  put  out  two 
additional  parts  of  mooring  at  the  bow  buoy  when  the  storm  went 
to  the  west,  at  the  risk  of  their  lives,  a  thing  which  the  men  of 
the  "  Girolmina "  tried  to  do,  but  failed  in  doing. 
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hkJUMumiL*,  It  is  argued  that  the  defenders  and  those  for  whom  they  are 
^  A*SoiM?4?*"  responsible  were  in  fault  in  a  number  of  points.  1.  It  is  said  that 
Avtiiui  180S.  ^^^  master  and  mate  should  not  have  gone  ashore.  This  has  been 
sheriflriitftKiiii  dealt  with  above ;  and  further,  by  the  custom  of  the  harbour  of 
MoEaAT.  Glasgow,  as  shown  both  in  the  present  case  and  in  that  of  the 
"  Turkistan,"  a  watchman  on  board  a  vessel  at  the  buoys  in  the 
harbour  is  all  that  is  considered  necessary  and  sufficient.  2.  It  is 
said  that  the  "Urania's"  moorings  were  insufficient,  and  that  more 
especially  the  captain  should  have  put  out  one  of  his  bower  chain 
cables  to  the  bow  buoy.  No  doubt  this  might  have  been  done  at  first, 
or  before  the  storm  had  gained  intensity.  But  it  is  to  be  remarked, 
first,  that  the  wire  hawsers  used  actually  had  a  higher  breaking 
strain  than  the  chain  cable  used  alone,  so  that  it  is  veiy  doubtful 
indeed  whether  putting  out  the  bower  cable  would  have  at  all 
prevented  the  accident ;  secondly,  that  as  the  "  Urania  "  was  not 
to  be  at  the  buoys  for  any  time,  but  was  to  be  brought  back  to 
the  coal  wharf  the  moment  that  coal  was  ready  for  her,  the 
attaching  her  by  the  cable  would  have  been  a  course  which,  as 
it  would  make  the  re-shifting  of  her  a  more  dilatory  process,  was 
to  be  avoided ;  thirdly,  that  the  moorings  used  have  been  proved 
to  have  been  fully  equal  to  meet  any  strain  that  could  have  been 
foreseen  and  provided  against  by  ordinary  care,  caution,  and  skill 
3.  It  is  said  that  the  "Urania"  should  have  had  her  anchor  in 
such  a  position  that  it  could  have  been  let  down  at  once  if 
necessary,  and  that  had  it  been  in  such  a  position,  and  had  it 
been  let  down,  it  would  have  prevented  the  accident.  Further, 
it  is  said  that  her  not  having  the  anchor  in  such  a  position  was  a 
breach  of  bye-law  No.  35  of  the  Clyde  Trust.  As  regards  the 
latter  point,  the  Sheriff-Substitute  thinks  that  on  the  whole  the 
bye-law  applies  only  to  vessels  either  coming  in  from  sea,  or  at 
least  ready  for  sea.  Now,  the  "  Urania "  was  not  yet  out  of  her 
builder's  hands,  she  was  not  yet  finished,  though  her  loading 
had  begun,  partly  for  stiffening  purposes ;  even  her  instruments, 
barometer,  &c.,  were  not  yet  on  board.  Apart  from  the  question 
of  the  bye-law,  it  does  not  appear  that  those  in  charge  of  the 
"  Urania "  were  in  fault  in  not  letting  down  the  anchor  or  not 
providing  means  for  doing  so.  The  evidence  shows  that  after  her 
anchor  had  been  dropped,  the  "  Urania "  would  have  drifted  at 
least  15  fathoms,  and  perhaps  30  fathoms,  before  the  anchor 
could  hold  and  the  motion  of  the  vessel  be  stopped.  Now,  the 
"  Urania "  and  the  "  Girolmina,"  attached  to  the  same  buoys, 
were  so  near  each  other  that  after  the  bow  moorings  of  the 
"  Urania  "  and  the  stem  moorings  of  the  "  Girolmina  "  had  parted, 
the  anchor  of  the  "  Urania,"  if  dropped,  could  not,  it  seems  to  the 
Sheriff-Substitute,  have  brought  her  up  in  time  to  prevent  her 
carrying  away  the  "  Girolmina's "  masts  as  she  scraped  past  her 
with  her  bow,  the  "Girolmina"  swinging  on  her  bow  moorings 
and  the  "  Urania "  on  her  stem  moorings.     Further,  it  is  dear 
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that  this  is  not  a  mode  of  action  that  in  ordinary  circumstances  Lajiabubibb. 
the  "Urania"  was  bound  to  provide  for,  because,  if  the  leaving  of  <^*«gj^g^*»** 
a  watchman  alone  on  board  a  vessel  at  the  buoys  is  all  that  is   Apriiliiiiws. 
required  by  the  custom  of  the  harbour  of  Glasgow,  it  would  have  sheriffSBBEisi 
been  impossible  for  a  watchman  to  lower  anchors.  murbat. 

On  the  whole,  therefore,  the  Sheriff-Substitute  has  come  to 
the  conclusion  that  the  defenders  and  those  for  whom  they  are 
responsible  acted  with  ordinary  care,  caution,  and  maritime  skill. 
This  is  all  that  Dr.  Lushington,  in  the  case  of  the  "Virgil" 
(2  W.  Rob.  205),  requires,  and  his  opinion  was  confirmed  by  the 
Privy  Council  in  the  case  of  the  "Marpesia"  in  1872  (4  L.R. 
Privy  Council,  212).  The  defenders  having  done  so,  the  unfor- 
tunate result  must  be  attributed  to  inevitable  accident.  The 
cases  of  the  "  Annot  Lyle"  (11  Prob.  Div.  114),  and  the  "Indus" 
(12  Prob.  Div.  46),  referred  to  by  pursuer,  no  way  interfere  with 
this  view;  they  only  affect  the  onus  of  proof.  Taking  these  cases 
along  with  that  of  the  "  Marpesia,"  the  rule  as  to  onus  appears 
to  be  that^  where  the  defence  of  inevitable  accident  is  raised,  the 
onus  of  proof  lies,  in  the  first  instance,  on  those  who  bring  the 
suit  and  ask  for  damages ;  but  it  is  shifted  when  a  prtnia  facte 
case  of  negligence  and  want  of  due  seamanship  has  been  shown. 

As  regards  the  question  of  expenses,  the  pursuer  contends  that, 
if  the  defenders  are  to  get  off  on  the  ground  of  inevitable  accident, 
no  expenses  should  be  allowed  to  cither  party.  It  appears  to  be 
now  settled  law  in  England  since  the  case  of  the  "  Marpesia," 
preceded  by  other  cases  in  lower  Courts  in  which  the  same  rule 
was  observed,  and  followed  by  subsequent  cases  to  the  same  effect, 
that  "  where  the  collision  occurred  without  fault  in  either  ship, 
"  the  so-called  case  of  inevitable  accident,  each  party  bears  his  own 
"  costs,  unless  where  the  plaintiff  was  unduly  rash  in  bringing  his 
"action,  as  where  the  weather  at  the  time  of  the  collision  was 
"  most  tempestuous,  and  the  plaintiff  had  good  reason  to  suppose 
"that  the  collision  could  not  have  been  avoided,"  in  which  case 
(see  Thomley,  7  Jur.  659)  the  plaintiff  will  be  found  liable  in 
the  defendant's  costs.  (See  Marsden  on  Collisions,  pp.  119-123.) 
There  is  a  great  deal  of  fairness  in  the  above  rule.  It  does  not 
seem,  however,  to  have  been  as  yet  adopted  in  Scotland.  In  both 
the  cases  of  Henderson  and  Kidston  above  referred  to,  expenses 
were  given  to  the  successful  party,  though  manifestly  the  accident 
was  one  for  which  neither  was  responsible,  the  ordinary  rule  of 
law  being  followed.  No  doubt,  shipping  collisions  in  other  matters 
also  have  rules  and  practices  of  their  own  outside  the  common 
law.  The  Sheriff-Substitute,  however,  on  the  whole,  would  not 
feel  himself  justified  in  overruling  the  Scottish  practice  in  favour 
of  that  which  has  been  adopted  in  England,  especially  as  a  good 
deal  may  be  said  for  the  present  case  falling  under  the  exception 
which  even  the  English  Courts  have  admitted  in  the  case  of 
ThanUey.  A.  E.  M/ 
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L45ARIURIU.         The  case  was  appealed  to  the  First  Division  of  the 
^*1k'Soni  ft!?*"  Court  of  Session,  and  the  above  interlocutor  was,  on  15th 
~         July,  1892,  adhered  to. 

For  pursuer — Mr.  John  A.  Spkns  (Messrs.  Maclat,  Murrat,  & 

Spjcns),  Glasgow. 
For  defenders  Alex.  Stephen  &  Sons — Mr.  William  Cook  (Messn. 

M'Clure,  Xaismith,  Brodie,  &  Co.),  Glasgow. 
For  defender  Lassen — Mr.  Henry  A.  Roxburgh  (Messrs.  Wrioht, 
Johnston,  Mackenzie,  k  Roxburgh),  Glasgow. 


No.  66.         GovAN  Parish  School  Board,  Pxi/rstiers ;  Glasgow 
LARASR8HIRIC.  ScHOOL  BoARD,  Defenders. 

BoanTrOte^ow  School — Blind  and  Deaf  Mutes  Act,  1890 — Cost  ofeUmentaf-y 

Bchooi^rd.  education  of  a  blind  child. — The  pursuers  paid  for  the 

elementary  education  of  a  child  falling  ou  them  in 
respect  of  the  poverty  and  death  of  both  parents.  They 
sought  relief  from  defenders  in  respect  that  the  child 
had  her  legal  settlement  in  defenders'  parish,  through 
the  residence  of  her  parents  for  the  necessary  period  in 
that  part  of  the  parish  which  is  under  the  jurisdiction 
of  defenders'  Board.  Held  that  the  case  of  a  parish 
including  territories  belong  to  different  School  Boards 
had  not  been  provided  for  by  the  Act  of  1890,  and  that 
the  proviso  for  relief  under  the  Act  8  <fe  9  Vict.  cap.  83, 
did  not  apply. 

This  action  was  raised  at  the  instance  of  the  Govan 
School  Board  against  the  School  Board  of  the  burgh  of 
Glasgow  for  payment  of  £19,  being  the  sum  ac^Ivanced  in 
educating  and  maintaining  Jessie  Stewart,  a  blind  girl,  and 
for  relief  in  time  coming  for  the  cost  of  her  education  and 
maintenance.  The  case  was,  of  consent,  taken  up  by  the 
Sheriff  (Berry),  who  decided  it  as  follows: — 
j»n._3i^iM».  GiJiSGOw,  31««  January^  1893. — Having  heard  parties'  prociira- 

shcriffBiREY.  ^^  j^jjj  considered  the  case,  under  reference  to  the  aimcxed 
note  assoilzies  the  defenders  from  the  conclusions  of  the  petition, 
but  in  the  circumstances  finds  neither  party  entitled  to  expenses, 
and  decerns.  Robert  Berry. 

Note, — ^The  position  in  which  the  Education  of  Blind  and  Deaf 
Mutes  Act,  1890,  has  left  the  liability  of  various  School  Boards  iu 
regard  to  payment  for  the  education  of  a  blind  or  deaf  mute  child  is 
not  satisfactory.  The  3rd  section  of  the  Act  provides  that,  if  the 
parent  of  a  blind  or  deaf  mute  child  between  five  and  sixteen  years 
of  age  is  from  poverty  unable  to  pay  for  the  child's  education,  it 
shall  be  the  duty  of  the  School  Board  of  the  parish  or  bui^h  iu 
which  the  parent  resides  to  provide,  out  of  the  school  fuuds,  for 
the  efficient  elementary  education  of  the  child,  as  there  mentioned, 
in  a  school  belonging  to  the  Board  or  in  some  other  school 
approved  of  by  the  Educatiou  Department.  To  that  leading 
enactment,  however,  there  is  a  proviso  to  the  effect  that  where  a 
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School  Botti-d  making  auy  payment  in  puruuauce  of  the  section  is  LAHXtt^HrftR. 
not  the  School  Board  of  the  parish  in  whioh  the  parent  of  awy  b2S?!g?^**^V 
such  child  has  his  legal  settlement  in  terms  of  the  Act  8  &  9    gchooi  Bo»rd., 
Vict.  cap.  83,  it  shall  be  entitled  to  relief  in  respect  of  the  pay-    J*n.  »i^i«<» 
ment  against  the  School  Board  of  the  parish  in  which  such  parent   sheriff  Bkbrt. 
has  his  legal   settlement.     These   enactments   seem   entirely   to 
overlook,   and  to  fail  in  application  to,  such  a  case  as  exists  here, 
where  a  parish  includes  territories  belonging  to  different  School 
Boards.      The   child   to   which   the   case   relates   has   her  legal 
settlement  in  the  parish  of  Govau  through  the  residence  of  her 
parents  (who  are  now  dead)  for  the  necessary  period  in  that  part 
of  the  parish  which  is  under  the  jurisdiction  of  the  defenders,  the 
Glasgow  School  Board.     Now,  assuming  that  the  Govan  School 
Board  have  made  a  payment  for  the  education  of  the  child  within 
the  leading  enactment  of  the  3rd  section,  the  question  is  raised 
whether  they  are  entitled  under  the  proviso  to  relief  in  respect  of 
that  payment  from  the  defenders,  the  Glasgow  School  Board.     I 
do  not  think  that  they  are.     The  Glasgow  School  Board  does  not 
fall  within  the  desciiption  of  the  School  Board  of  the  parish  in 
which  the  parent  has  or  had  his  legal  settlement.     The  case,  in 
short,  has  not  been  provided  for  by  the  Act. 

In  dealing  with  the  question  raised  by  the  case,  I  express  no 

-opinion  as  to  whether,  under  the  leading  enactment  of  the  3rd 

section,  liability  for  the  child's  education  attaches  to  the  School 

Board  of  Govan,  which  is  in  reality  the  School  Boani  only  of  a 

portion  of  the  parish. 

It  may  be  added  that  the  language  of  the  Act  does  not  seem 
to  apply  to  a  case  where,  as  here,  both  of  a  child's  parents  arc 
dead.  R.  B. 

For  pursuers — M^r.  Wm.  Lucas,  Glasgow. 

For  defenders— Mr.  »Stuart  Foulis  (Messrs.  L^vurence  Thomson 
&  Fouijs),  Glasgow. 


j>  Ayrshirt 
County  Council. 


SHERIFF  COURT   OF  AYRSHIRE.  No.  67. 

Glengarncxjk   Iron  and  Steel  Co.,  Limited,  and  Others,  ^,  ^^^'" 

'  '  '  Gleiiprnock  Iron 

Pwrsuera;  Northern  Dlstrict  Committee  of  County  "^^^■j'^^^i.,.*^' 
Council  of  Ayrshire,  Defenders. 

Public  Health  (Scotland.)  Act,  1867,  30  &  31  Vict,  cap,  101, 
aec.  76 — Special  drainac/e  district — Requisition — With- 
drawal of  their  names  by  requisitionists, — Held  that  a  re- 
quisition under  section  76  of  the  Public  Health  (Scotland) 
Act,  1867,  was  sufficient  to  entitle  the  local  authority 
to  proceed  in  terms  of  the  statute,  although  before  the 
local  authority  took  the  recjuisition  into  consideration 
seven  of  the  requisitionists  had  withdrawn  their  names. 

On  14th  December,  1892,  ten  inhabitants  of  the  parish 
of  Stevenston  presented  a  requisition  to  the  Northern 
District  Committee  of  the  County  Council,  as  local 
authority  of  the  district  under  the   Public  Health  (Scot- 
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ATUHiBi.  land)  Act,  1867,  asking  them  to  form  a  certain  part  of 
Sd^SKSoJ.. *?, tl^^ir  district  into  a  special  drainage  district  On  the 
oountyoSiSd  28th  December  seven  of  the  persons  who  had  signed  the 
requisition  signed  a  letter  withdrawing  their  names  from 
it  and  requesting  the  local  authority  to  take  no  further 
proceedings  on  their  behalf.  This  letter  was  sent  by  one 
of  the  persons  who  signed  it  to  the  depute  clerk  of  the 
local  authority  on  10th  January,  1893,  and  was  received 
by  him  on  the  following  day.  Notwithstanding  this  letter 
of  withdrawal,  the  local  authority,  at  a  special  meeting 
held  at  Kilwinning  on  12th  January,  passed  a  resolution 
forming  the  district  specified  in  the  requisition  into  a 
special  drainage  district.  The  Olengamock  Iron  and  Steel 
Company,  Limited,  and  others,  lodged  a  note  of  appeal 
against  this  resolution,  contending,  iriter  alia,  that  the 
requisition  presented  to  the  local  authority,  and  on  which 
the  resolution  appealed  against  proceeded,  having  been 
withdrawn,  or  at  least  a  majority  of  the  signatories  thereto 
having  withdrawn  their  names  from  it  before  the  resolution 
was  adopted,  the  whole  proceedings  of  the  local  authority 
relating  to  the  formation  of  a  special  drainage  district  were 
void  and  invalid.  The  Sheriff-Substitute  (Hall)  repelled 
this  plea.  His  interlocutor  and  note  were  as  follows : — 
M*rchi6.i8w.  Kilmarnock,  Ibth  March,  1893.— The  Sheriff-Substitute,  hav- 
Bheriff  Hall,  jjjg  jjeard  parties'  procurators  and  considered  the  note  of  appeal, 
with  the  oondescendence  for  the  appellants,  answers  thereto  for 
the  respondents,  and  whole  process,  finds  that,  of  the  ten  hihabi- 
tants  who  had  signed  the  requisition  No.  9  of  process,  seven 
withdrew  their  names,  and  that  this  was  brought  to  the  knowledge 
of  the  respondents  before  the  resolution  appealed  against  was 
passed :  Finds  in  law  that  the  said  requisition  was  nevertheless 
sufficient  under  section  76  of  the  Public  Health  (Scotland)  Act, 
1867  (30  &  31  Vict.  cap.  101),  to  entitle  the  respondents  to 
proceed :  Therefore  repels  the  appellants'  first  plea  in  law,  aud, 
before  further  answer,  remits  to  William  Robertson  Copland,  C.K, 
Glasgow,  to  report  as  to  the  completeness  and  sufficiency  of  the 
existing  drainage  within  the  special  drainage  district  defined  in 
the  said  resolution,  reserving  in  the  meantime  the  question  of 
expenses.  David  Hall. 

iTofe. — There  seems  to  be  no  authority  as  to  the  effect  of  the 
withdrawal  of  their  names  by  the  signatories  of  a  requisition 
under  the  Public  Health  Act.  1  have  come  to  the  conclusioQ, 
though  with  some  diffidence,  that  the  sounder  view  is  to  disregard 
it  as  having  no  effect.  The  attempt  to  assimilate  such  a  requisition 
to  an  action  which  the  pursuer  may  at  any  time  abandon  seems 
to  me  to  proceed  upon  a  misappreliension  of  its  true  character. 
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An  action  is  ordinarily  a  matter  of  purely  private  and  personal      atmhim. 
interest  with  which  only  the  parties  to  it  have  any  concern,  and SaSSScSf. jSl 
which,  as  it  requires  the  continuous  intervention  of  the  pursuer  oooDiyOoniwii. 
at  every  stage  of  its  progress  until  it  has  been  finally  submitted  xiu^dTu,  im. 
to  judicial  determination,  is  necessarily  under  his  control.     The    sheriffHAu. 
question  raised  by  a  requisition  under  the  Public  Health  Act  is, 
on  the  contrary,  one  of  public  interest,  which,  when  it  has  been 
raised,  and  the  statutory  machinery  has  thus  been  set  in  motion, 
is   entirely   independent   of   the  co-operation   of   the   individual 
requisitiouists,  and  upon  the  settlement  of  which  their  opinions 
and  wishes,  or  any  fluctuation  in  their  opinions  and  wishes,  can 
exercise  no  influence  whatever.     If  the  withdrawal  of  their  names 
before  a  resolution  under  section  76  had  been  passed  were  to  be 
held  as  disentitling  the  local  authority  to  proceed,  it  would  seem 
to  follow  that,  if  the  withdrawal  were  made  subsequently,  the 
effect  would  be  to  invalidate  the  resolution  itself.     Such  a  result 
would  obviously  involve  a  perversion  of  the  statute,  the  require- 
ments of  which  I  have  come  to  think  are  satisfied  so  soon  as  the 
requisition  has  been  signed  and  presented. 

As  regards  the  other  question  on  which  the  parties  are  at 
issue,  both  sides  appear  to  concur  in  the  expediency  of  remitting 
in  the  first  instance  to  an  engineer  to  ascertain  the  state  of  the 
facts.  D.  H. 

For  pursuers— Mr.  W.  S.  N.  Patrick,  Dairy. 

For  defenders— Mr.  W.  D.  M*Jannkt,  Irvine. 


SHERIFF  COURT  OF  ARGYLLSHIRE.  No.  68. 

Richard  Watson,  Pursv^r;  John  Sinclair,  Defender.     Aaoiu^niwt. 

Landlord  and  Teruint — Constitution  and  proof  of  lease,  and  ^—  ° 
right  of  retention  of  rent — Circumstances  in  which  held 
(rev.  Sheriff-Substitute)  that  a  lease  for  fifteen  years  from 
Whitsunday,  1884,  had  been  constituted,  and  that  on 
account  of  the  bam  and  hyre  not  being  repaired  and 
re-roofed  in  that  year  in  terms  of  the  lease,  the  tenant 
was  entitled  to  damages,  and  to  set  them  off  against  rent 
due  by  him  in  1891. 

In  this  case  the  pursuer,  Richard  Watson,  trustee  on  the 
Lochnell  estate,  sued  John  Sinclair,  farmer,  DaJnamac,  on 
said  estate,  for  a  sum  of  £67  7s.  Id.,  being  two  half-years* 
rent,  interest  thereon,  and  interest  on  repairs.  It  was 
pleaded  by  the  defender  that  he  was  entitled  to  retain  his 
rent  on  account  of  the  landlord  not  having  repaired  and 
re-roofed  the  byre  and  bam  in  terms  of  the  conditions  of 
the  lease,  and  which  he  was  bound  to  do  before  Martinmas, 
1884.  To  this  it  was  answered  by  the  pursuer  that  there 
was  no  lease,  and  accordingly,  the  rent  having  been  paid 
from  year  to  year,  the  tenant  had  no  right  now  to  retain 
rent  for  damage  suffered  so  long  ago.    At  the  proof  it  was 
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AioTxisiiiRi.  ascertained  that  the  defender  had  had  various  meetings  with 
wnwoDrsindair.  ^]^q  factoF  on  the  estate,  who,  in  his  own  handwriting,  had 
.  made  a  memorandmil  of  the  defender's  offer,  with  conditions, 
and  that  following  on  these  he  had  written  a  letter  accept- 
ing the  offer.  The  memorandum  and  letter  were  produced, 
as  was  also  the  draft  lease  of  the  farm  prepared  on  the 
instructions  of  the  factor,  and  which,  after  having  been 
approved  of  by  him,  was  sent  to  the  defender  for  his 
approval,  and  who  returned  it  for  alteration  as  not  being 
C(mfonn  to  the  offer  and  acceptance.  Fix)m  the  date  of  its 
return  the  draft  along  with  the  memorandum  remained  in 
the  factor's  possession.  It  was  farther  pleaded  that  the 
offer,  not  being  in  the  defender's  handwriting,  was  not  bind- 
ing, and  that  he  was  only  a  yearly  tenant  The  Sheriff- 
Substitute  (MacLachlan)  gave  effect  to  the  pursuer's 
contention,  but  on  appeal  the  Sheriff  (M'Kechnie)  reversed, 
holding  that  by  the  documents  produced  a  binding  lease 
had  l)een  proved,  and  in  consequence  thereof  awarded 
damages.  The  interlocutors  were  as  follows : — 
Feb.n^nB.  Qg^jj^  11^^  February,  1893.— Having  heard  parties' procura- 

Ma51aciIla».  tors  and  considered  the  closed  record,  proof,  and  productions : 
Finds  (1)  that  the  defender  was  for  some  years  prior  to  WhitsUn- 
day,  1884,  a  yearly  sub-tenant  of  the  farm  of  Dalnamac,  on  the 
estate  of  Lochnell,  under  the  trustees  of  the  late  Alexander  Kelly, 
principal  tenants  thereof;  (2)  that  the  principal  lease  of  said 
farm  expired  at  said  term,  and  shortly  before  then  the  defender 
entered  into  negotiations  with  the  factor  on  said  estate  for  a  lease 
of  said  farm,  and  received  from  him  the  holograph  letter  No.  9  of 
process,  accepting  his  offer  of  JB49  for  the  said  farm ;  (3)  that 
said  offer  was  for  a  lease  of  said  farm  for  a  period  of  fifteen  years 
from  said  term  of  Whitsunday,  1884,  with  a  break  at  the  end  of 
nine  years  ;  (4)  that  the  lease  constituted  by  said  offer  and  letter 
of  acceptance  was  not  followed  by  sufficient  rei  intervaUvs  to 
validate  it  for  more  than  one  year;  (5)  that  it  was  stipulated 
and  agreed  that  the  byre  and  bam  upon  said  farm  should  be 
repaired  and  roofed  with  zinc  by  Martinmas,  1884,  and  thtit  the 
defender  should  pay  interest  at  the  rate  of  five  per  cent,  per 
aunum  on  the  cost  of  said  repairs,  but  that  said  repairs  were  not 
completed  until  September,  1885  ;  (6)  that  the  defender  paid  the 
rent  due  at  the  terms  of  Martinmas,  1884,  and  Whitsunday,  1885, 
and  also  the  rents  due  at  the  subseqiient  terms  of  Martinmas, 
1885,  and  Whitsunday,  1886,  with  the  interest  on  the  sums 
expended  in  repairing  the  buildings  on  said  farm,  but  has  failed  to 
pay  the  half-year's  rent  and  interest  due  at  the  term  of  Martin- 
mas, 1886,  since  which  time  said  rent  and  interest,  amounting  to 
£25  2s.,  has  remained  owing  ;    (7)  that  the  defender  has  failed  to 
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pay  the  rent  and  interest  duo  at  the  term  of  Martiumas,  1891,    A.GrtwHiE*. 
amounting  to  X25  28.,  and  is  owing  the  pursuer  said  sum  in w^taonpsincWr 
addition  to  the  sum  formerly  due;    (8)  that  the  defender  is  not    ^•^'ili^^ 
entitled  to  withhold  payment  of  said  rent  and  interest :  Therefore    MAcUcaLAs. 
grants  decree  in  terms  of  the  pmyer  of  the  petition :  Finds  the 
defender  liable  in  expenses,  &c.  C.  H.  MacLachlan. 

Jfote, — The  question  raised  in  this  action  is  whether  the. 
defender  is  entitled  to  retain  any  portion  of  his  rent  because  of  a 
claim  of  damages  which  he  alleges  he  has  against  the  proprietor 
through  faihu^  to  implement  an  agreement  to  have  the  bam  and 
byre  on  his  farm  repaired  and  roofed  with  zinc  by  the  term  of 
Martinmas,  1884.  These  repairs  were  not  made  till  September, 
1885,  and  in  consequence  of  this  delay  he  claims  to  have  suffered 
loss  to  the  extent  of  £40,  as  set  forth  in  article  6  of  his  statement 
of  facts,  and  he  also  makes  a  further  claim  of  £24  4s.  6d.  for 
deficiencies  on  fences  and  for  cartages  performed  by  him  in  con- 
nection with  the  repairs  on  the  buildings  as  stated  in  article  7. 
He  was  for  some  years  prior  to  Whitsunday,  1884,  a  yearly  sub- 
tenant under  the  trustees  of  the  late  Alexander  Kelly,  who  were 
principal  tenants,  paying  them  a  rent  of  £45,  and  their  lease 
having  expired  at  that  term  he  continued  on  in  possession  of  the 
farm  at  an  increased  rent  of  £49,  with  interest  on  the  sum  to  be 
expended  on  the  repairs  of  the  buildings.  He  paid  this  rent  for 
the  next  two  years,  along  with  the  interest  on  the  cost  of  the 
repairs  which  became  due  after  these  repairs  were  completed,  but 
he  has  retained  or  refused  to  pay  the  half-year's  rent  and  interest 
that  became  due  at  Martinmas,  1886,  which  have  been  carried 
forward  as  arrears  since  that  time.  The  rent  and  interest  due 
subsequently  have  been  regularly  paid  up  to  Whitsunday,  1891, 
and  he  now  reiiises  to  pay  these  arrears  along  with  the  rent  and 
interest  due  at  Martinmas,  1891,  because  of  the  counter  claims 
above  mentioned.  There  was  a  draft  lease  prepared  by  which  the 
farm  was  to  be  let  to  the  defender  for  a  period  of  fifteen  years, 
with  a  breal^  in  favour  of  either  party  at  the  end  of  nine  years ; 
but  as  that  lease  was  never  completed  it  is  maintained  for  the 
pursuer  that  the  defender  only  holds  from  year  to  year,  and  that 
as  he  paid  the  rent  for  the  year  during  which  the  damage  is 
alleged  to  have  been  sustained  without  objection  or  claim  for 
abatement,  he  is  in  the  same  position  as  the  defender  in  the  case 
of  Stewart  v  Campbell  and  Others  (19th  January,  1889,  16  R.  346), 
and  it  is  too  late  now  to  withhold  his  rent.  But  it  might  be 
otherwise  if  there  was  a  lease  for  a  term  of  years  which  neither 
party  could  put  an  end  to,  as  in  the  case  of  Munro  v  M^Geochs 
(15th  November,  1888,  16  R.  93),  where  a  claim  similar  to  the 
present  was  admitted ;  and  accordingly  the  main  object  of  the 
proof  was  to  ascertain  the  truth  of  the  defender's  allegation  that 
he  holds  the  farm  for  a  term  of  fifteen  years.  He  has  pixxluced  a 
holograph  letter  by  Mr.  Brenan,  the  factor  on  the  estate,  accepting 
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AmoTLUBiRi.  his  offer  of  JB49  for  the  farm  of  Balnamac,  and  it  is  not  disputed 
WftUonvstnouir.  that  Mr.  Bronan  had  full  power  to  act  for  the  proprietor  in  the 
Feb.j[i^ini.  letting  of  the  farms  on  the  estate,  and  that  this  letter  is  equivar 
UkchTcBLkv.  lent  to.  the  proprietor's  writ.  It  is  very  explicit  in  its  terms,  and 
if  the  offer  that  is  here  accepted  could  be  proved  in  the  same  way, 
I  would  have  little  hesitation  in  holding  a  fifteen  years'  lease  to  be 
constituted.  The  only  written  evidence  of  an  offer  is  contained  in 
the  productions  Nob.  19  and  7  of  process,  the  former  being  a 
jotting  or  memorandum  made  by  Mr.  Breuan  at  an  interview  with 
the  defender  on  23rd  February,  1884,  and  the  latter  being  a  note 
by  the  defender  of  what  took  place  at  a  subsequent  interview  on 
15th  March  following.  Neither  of  these  documents  is  subscribed 
by  either  of  the  parties,  and  the  offer  thus  made,  or  rather  that 
accepted  by  Mr.  Brenan,  though  proved  as  matter  of  fact,  must  be 
regarded  as  verbal.  That  the  rent  offered  is  £i9  is  proved  by  the 
letter  of  acceptance,  but  the  other  stipulations,  viz.,  that  the  lease 
was  to  be  in  favour  of  the  defender  and  his  son,  that  the  term  of 
endurance  was  to  be  fifteen  years,  with  a  break  at  the  end  of  nine 
years,  and  that  the  buildings  were  to  be  repaired  by  Martinmas 
following,  are  all  verbal,  or  at  least  not  contained  in  any  probative 
writ.  This,  therefore,  is  a  lease  constituted  by  a  written  missive 
as  to  the  rent  and  lands,  but  verbal  as  to  the  term  of  endurance, 
which,  if  followed  by  rei  interventus,  trould  be  binding  {M^Rorie  v 
M'Whirter  &  Gray,  18th  December,  1810,  F.C).  But  all  that  is 
put  forward  by  the  defender  as  rei  interventus  in  this  case  is 
possession  and  the  payment  of  the  stipulated  rent,  and  there  is 
nothing  to  show  that  his  tenure  of  the  farm  was  more  lasting  than 
formerly.  The  possession,  which  consisted  in  his  remaining  on  in 
the  farm  as  before,  except  that  he  had  now  become  principal 
tenant  instead  of  sub-tenant,  must  be  constructively  attributable 
to  the  new  agreement  for  a  lease,  seeing  that  the  lease  in  favour 
of  Kelly's  trustees  was  at  an  end  and  there  was  no  tacit  relocation 
(per  Lord  Young  in  BaUantine  v  Stevenson,  15th  July,  1881,  8  R. 
959) ;  but  giving  him  all  the  benefit  of  the  possession  directly 
following  upon  the  missive,  the  effect  of  it  is  only  to  make  the 
lease  obligatory  for  one  year  and  no  more  (Rankine  on  Leases, 
p.  105).  Neither  does  the  payment  of  the  increased  rent 
constitute  rei  interventus,  because  his  previous  tenure  of  the  farm 
had  come  to  its  natural  termination  by  the  expiry  of  Kelly's  lease 
(Rankine,  p.  116).  I  therefore  hold  that  until  a  formal  lease  was 
executed  the  defender  was  only  a  yearly  tenant.  Each  year's  rent 
must  therefore  stand  by  itself,  and  any  claim  for  abatement  on 
account  of  being  deprived  of  any  portion  of  the  subject  let  or 
otherwise  must  be  set  against  the  rent  for  the  year  in  which  the 
damage  is  alleged  to  have  been  incurred,  and  having  paid  his  rent 
for  that  year,  the  defender  must  be  held  to  have  departed  from 
his  claim  if  he  had  any.  At  all  events,  it  must  be  constituted  in 
a  separate  action  before  it  can  be  set  off  against  the  rent  for  the 
subsequent  years. 
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With   regard    to  the  defender'a  remaining   claims,   that  as   amtiuhim. 
to  the   deficiencies   on   the   fences   is    the  only  one  which  in  w^taonjrsinciair. 
accordance  with  recent  decisions  can  be  set  up  as  a  counter    Feb.iM8B». 
claim  to  the  liquid  claim  for  rent,  on  the  principle  of  his  not    ma^acblav. 
having  had  the  full  use  of  the  subject  let;  but  as  sub-tenant 
under  Kelly's  trustees  he  came  under  the  obligations  contained  in 
their  lease  so  far  as  this  farm  was  concerned,  and  he  himself  was 
therefore  the  outgoing  tenant  and  bound  to  make  good  these 
deficiencies. 

As  to  the  defender's  son,  there  is  no  evidence  that  he  was  ever 
in  possession,  or  treated  in  any  way  as  a  joint  tenant  with  his 
father.  The  letter  of  acceptance  is  addressed  to  the  father  alone, 
the  receipts  for  rent  are  in  the  father's  name,  and  I  can  see  no 
reason  for  holding  that  the  son  should  be  called  as  a  defender,  or 
that  there  is  any  incompetency  in  proceeding  against  the  father 
alone.  C.  H.  M. 


Edinburgh,  I9th  April,  1893.— The  Sheriff  having  considered  Apniw. law. 
the  cause,  finds  in  point  of  fact  (1)  that  the  farm  of  Dalnamac  m'^cdxib. 
was  let  by  the  pursuer  to  the  defender  on  a  lease  for  fifteen  years, 
with  a  break  at  nine,  and  at  a  rent  of  J&49  per  annum ;  (2)  that 
the  pursuer  was  in  breach  of  his  obligations  to  put  the  byre,  bam, 
and  fences  into  repair  to  the  loss  and  damage  of  the  defender; 
assesses  the  damages  at  £60,  and  finds  in  law  that  that  sum  can 
be  set  off  against  the  claim  for  the  rent  sued  for;  sets  off  the  same 
accordingly,  and  the  said  damages  being  in  excess  of  the  said 
claim  for  rent,  assoilzies  the  defender  from  the  conclusions  of  the 
action  ;  finds  the  pursuer  liable  in  expenses  to  the  defender,  and 
decerns.  D.  M^Kbchnib. 

iiTote. — This  action  concludes  for  payment  of  £57  lis.  lid. 
sterling,  with  interest.  The  pursuer  is  trustee  for  and  represents 
Campbell  of  Lochnell.  The  defender  is  tenant  of  the  farm  of 
Dalnamac,  on  the  Lochnell  estate.  The  pursuer's  claim  is  for  the 
half-year's  rent  due  at  Martinmas,  1891,  amounting  to  the  sum  of 
£25  12s.,  and  for  the  arrears  of  rent  and  interest  due  at  the 
previous  term  of  Whitsunday  and  still  unpaid,  amounting  to  a 
further  sum  of  £25  12s.  These  two  sums  with  interest  amount 
to  £57  lis.  lid.,  the  sum  sued  for.  The  defence  is  that  the 
pursuer  failed  to  put  certain  houses  and  offices  and  fences  on  the 
said  farm  in  a  good  and  tenantable  state.  Loss  was  in  consequence 
incurred,  it  is  said,  to  the  extent  of  £63  14s.  fid.  It  was  main- 
tained before  me,  and  I  think  righteously,  that  failure  to  give  a 
Highland  farm  a  byre  and  bam  in  sufficient  order  and  repair 
constituted  a  claim  of  damages  pleadable  as  a  set-off  even  against 
a  claim  for  rent.  I  think  the  cases  of  the  Kilmarnock  Gas  Light 
Company  v  Smithy  9th  Nov.  1872,  11  Macph.  58;  Muir  v 
M'IntyreSy  4th  Feb.  1887,  14  R.  470;  and  Sivright  v  Lightboume, 
11th  June,  1890,  17  R.  917,  sufficiently  establish  the  doctrine  that 
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ABGTuaaiBK.   rent  cannot  be  claimed  as  a  mere  matter  of  course  if  a  substantial 

w»taon_pjBincuir.  part  of  the  subjects  let  is  withheld  or  is  in  disrepair.    The  opposite 

Aprii^iw.    ci)utention  was  also  strenuously  maintained,  but  I  could  not,  in  view 

N'KxcBKiB.    o^  those  cases,  and  the  principle  which  they  illustrate,  sustain  the 

pursuer's  contention. 

The  pursuer  thereupon  maintained,  as  indeed  he  had  main- 
tained successfully  Ijefore  the  Sheriff-Substitute,  that  the  de- 
fe»ider  was  only  a  yearly  tenant,  and  that  having  paid  his 
rent  regularly  for  years  he  could  not  now  maintain  a  claim  for 
damages  emerging  several  years  ago,  and  upon  which  he  had  been 
silent.  The  reason  for  his  silence  was  stated  to  me,  and  was 
admitted,  but  I  do  not  think  it  affects  the  question,  and  as  it  is  not 
upon  record  I  leave  it  to  parties  to  state  it  or  admit  it  at  the  bar 
of  the  Supreme  Court  if  this  case  is  taken  there.  I  may,  however, 
say  that  if  I  considered  this  to  be  a  case  of  a  yearly  tenancy  I  could 
not  have  sustained  the  defence.  The  claim  made  in  the  defence  is,  I 
think,  maintainable  only  on  the  footing  of  a  lease  for  a  term  of  years, 
unless,  indeed,  it  was  put  forward  as  an  answer  to  the  first  year's 
rent.  If  it  had  been  so  put  forward  and  was  well  founded,  a 
doctrine  would  have  come  into  play,  as  I  shall  show  hereafter,  which 
the  pursuer  could  not  have  been  expected  to  receive  with  favour. 
This,  however,  is  not  a  case  of  a  yearly  tenancy.  I  say  so,  having 
quite  in  view  the  law  as  to  the  constitution  and  proof  of  leases  for 
more  than  one  year.  The  law  upon  the  subject  is  somewhat  mis- 
understood. It  is  usually  supposed  that  a  lease  must  be  constituted 
by  writ  if  the  endurance  is  for  more  than  one  year.  That  never 
was  the  law  of  Scotland.  A  lease  in  its  constitution  must  be  always 
verbal,  for  the  obvious  reason  that  parties  must  agree  upon  what 
they  are  going  to  write  before  they  do  write.  No  doubt  the  thing 
might  be  arranged  by  correspondence,  but  in  point  of  fact  it  never 
is.  The  law,  however,  demands  formal  written  evidence  of  a  lease, 
or  informal  written  evidence  followed  by  such  conduct  on  the  part 
of  the  tenant  in  reliance  upon  an  informal  writing  as  is  incom- 
patible with  a  lease  for  one  year.  In  this  case  I  think  it  necessary, 
in  order  to  do  full  justice  between  the  parties,  to  extend  the  doctrine 
as  to  informal  writing  followed  by  actings  upon  the  part  of  the 
landlord.  The  case  has  almost  always  been  one  of  actings  on  the 
part  of  the  tenant  inconsistent  with  anything  else  than  a  lease  for 
a  term  of  years.  That,  however,  is  a  mere  illustration  of  the 
principle,  and  in  this  case  I  propose  to  apply  the  principle  to  the 
landlord,  and  I  think  there  is  law  for  that.  The  story  is  not  a 
long  one.  The  factor  on  the  Lochnell  estate  admits  and  produces 
a  memorandum  No.  19  of  process.  He  says  it  is  in  his  hand- 
writing, and  that  after  receiving  other  offers  he  wrote  to  the 
defender  on  15th  March  No.  9  of  process,  but  he  adds  that  No.  9  . 
does  not  agree  in  any  way  with  No.  19.  Later  on  the  factor  says, 
"  I  verbally  agreed  with  the  defender  that  I  should  give  new  roofs 
"on  the  bam  and  byre.     When  I  did  that  I  did  not  agree  with 
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"him  as  to  any  time  before  which  this  could  be  done.'*     The    amtumim. 
factor  also  says,  "  The  only  subject  which  came  between  us  was  wnuonrsincuir. 
**  the  byre  and  bam,  which  were  rebuilt  for  him.     With  regard  to   Aprtijio^ ww. 
"  the  Ardnaskie  fences,  the  defender  claims  on  them  the  sum  of    m*£cbiii. 
"  £3  Ss.     I  expressed  myself  willing  to  allow  that,  although  I  was 
"under  no  obligation."     I  anticipate  a  point  which  may  arise. 
The  factor  says,  "  I  never  saw  the  son,  and  had  no  dealings  with 
"  him.     I  have  no  knowledge  of  him  at  all.     I  certainly  did  not 
"  take  him  as  a  tenant."     The  factor  also  admits  that  at  his  first 
meeting  with  the  defender  it  was  agreed   "that  he  would  get 
"  breaks  in  the  lease."     At  the  second  meeting  there  was  simply  a 
question  of  rent  discussed.     "  It  was  certainly  a  verbal  offer  for  a 
"  term  of  years  that  I  got — fifteen,  with  a  break  at  nine  years." 
The  defender's  evidence  is  hardly  in  conflict  with  the  factor's.    He 
says  he  made  a  verbal  offer  on  12th  January,  1884,  and  that  that 
offer  was  not  accepted.     He  states  that  afterwards  he  was  down 
and  made  an  offer  of  increased  rent,  and  that  his  offer  on  the 
latter  occasion  was  JB49,  but  the  increased  offer  of  rental  involved 
his  being  put  in  possession  of  a  house  which  was  then  occupied  by  a 
gamekeeper  and  rented  at  £4.     The  defender  further  says  that 
the  repairs  upon  the  houses  were  not  commenced  until  August  of 
the  year  following  his  entry.    I  do  not  think  it  necessary  to  follow 
the   evidence   in   detail,   but   I   may   refer   to   the  evidence   of 
Mr.  Macarthur,  who,  at  the  time  of  the  transaction  in  dispute,  was 
the  local  law  agent  for  the  Lochnell  estate.     He  got  from  the 
factor  particulars  to  enable  him  to  prepare  a  lease,  and  he  prepared 
No.  15  of  process.     The  defender  declined  to  accept  No.  15  as  a 
lease,  on  what  I  regard  as  a  mere  point  of  punctilio  as  to  his  son 
being  a  joint  tenant,  but  the  defender  also  objected  to  the  draft 
lease  en  the  substantial  ground  that  it  was  not  satisfactory  as 
regards  houses  and  fences.     Houses  and  fences  are  material,  but 
they  have  never  been  regarded  as  essential  to  the  constitution  of 
a  lease.     I  may  notice  as  to  the  draft  lease  that  the  term  of  entry 
is  Whitsimday,  1884,  and  that  the  endurance  is  fifteen  years, 
subject,  of  course,  to  the  break.     It  was  conceded  in  argument 
that  the  defender  was  mistaken  in   saying  that  he  was  at  the 
Lochnell  Estate  OfiBce  on  the  12th  of  January,  1884,  but  he  was 
there  on  the  23rd  February  of  that  year.     I  refer  to  a  document 
of  that  date,  partly  written  and  partly  printed,  in  which  an  offer 
of  £43  is  made  for  the  farm  in  question  on  a  lease  of  fifteen 
years.     No  doubt  this  offer  is  signed  "  John  Sinclair  &  Son,  Don. 
Sinclair,"  but  the  son  may  be  discarded.     Upon  this  document 
there  is  important  writing  by  the  factor — "  Present  rent  of  £45. 
"  Agree  to  pay  5  per  cent,  interest  on  new  roofs  required  to  bam 
"  and  byre  in  addition  to  above  before  Martinmas.     Found  great 
"  difficulty  in  getting  house  from  Mr.  Hosack,  who  wanted  it  for 
"another.     This  is  great  harm  to  a  farm.     None  but  a  game- 
"  keeper  must  live  there.     Pays  £4  for  it  per  annum,  with  break 
14 
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ABonuHiEL   "  in  nine  years."    This  important  document  is  produced  by  the 
WatooiMFSindiar. factor,  and  it  is  backed  "John  Siaclair,  Dalnamac,  £49."    The 

April  i».  1W8.  factor  was  not  asked  whether  he  had  made  the  alteration  from 
^^  ,.  £43  to  £49,  and  the  pursuer's  agent  at  the  bar  properly  enough 
stated  that  he  knew  nothing  about  it.  I  cannot,  however,  accept 
that  position.  The  document  is  altered,  and  the  alteration  is  not 
explained  by  the  holder  of  it.  I  say,  therefore,  fwtivs  contra 
proferentem.  The  facts  explain  the  alteration.  The  factor  was 
offered  £43,  but  he  was  to  get  the  rent  of  the  keeper's  house  if  it 
could  be  given  to  the  defender.  That  rent  was  £4,  and  the 
defender  got  the  house.  That  brings  the  offer  up  to  £47,  and  on 
a  rough  and  ready  calculation  of  the  interest  on  improvements  £2 
more  may  be  added.  This  mode  of  reasoning  led  some  one  who 
was  in  possession  of  the  facts  to  alter  the  document  from  £43  to 
£49.  It  would  not  require  much  to  rear  that  document  into 
sufficient  evidence  of  a  lease,  but  the  case  does  not  stay  there. 
On  15th  March,  1884,  the  factor — ^and  his  authority  was  not 
impugned — wrote,  and  caused  to  be  delivered  to  the  defender,  a 
letter  in  the  following  terms : — "  Dear  Sir,  I  have  the  pleasure  to 
"  inform  you  that  your  offer  of  £49  for  Dalnamac,  including 
"keeper's  house,  has  been  accepted.  Yours  truly,  G.  Woulfe 
"  Brenan."  Now,  what  is  this  offer  ?  Surely  it  must  have  been 
the  offer  for  a  fifteen  yeai-s'  lease  which  the  factor  caused  to  be 
inserted  in  a  draft  lease.  I  regard  that  lease  as  the  writ  of  the 
pursuer  upon  the  only  open  point  in  the  acceptance  of  the  offer, 
viz.,  the  endurance.  It  surely  cannot  be  law  that  a  landlord  may 
write  to  a  tenant  saying,  "  I  accept  the  offer  you  made  yesterday," 
and  then  turn  round  after  the  lapse  of  years  and  maintain  that 
because  subjqpt,  rent,  and  ish  are  not  mentioned  in  the  acceptance, 
he  is  free.  The  ish  is  mentioned  in  the  offer  produced  by 
Mr.  Brenan,  and  the  rider  upon  it  is  in  Mr.  Brenan's  handwriting, 
"with  break  in  nine  years."  I  think  it  is  conclusive;  and  if 
factors  lead  tenants  who  are  not  skilled  in  business  into  the  belief 
that  documents  are  in  legal  form  when,  in  point  of  fact,  they  are 
not^  the  fault  must  lie  at  the  door  of  the  factors,  and  their 
principals  shall  be  held  bound. 

I  have  stated  that  there  is  law  in  support  of  the  case. 
In  the  case  of  Bathie  v  Lord  Whamdiffe,  6th  March,  1873, 
11  Macph.  490,  a  draft  lease,  followed  by  expenditure  upon  a 
farm  inconsistent  with  a  one  year's  lease,  was  held  sufficient 
evidence  of  a  lease  for  a  term  of  years.  In  Emdie  v  Duf^ 
2nd  June,  1865,  3  Macph.  854,  a  letter  from  the  husband  of  the 
lady  who  owned  the  laud,  addressed  to  the  county  assessor, 
containing  in  the  column  of  the  particullirs  as  to  how  a  certain 
farm  was  let  the  words  "  the  same  as  formerly,"  was  held  valid 
and  sufficient  written  evidence  of  a  lease  for  a  term  of  years.  I 
refer  particularly  to  the  opinion  of  Lord  Deas  in  that  case.  I 
refer  also  to  the  case  of    Walker   v    Flinty   20th  Feb.   1863, 
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1  Macph.  417,  and  I  may  direct  attention  to  the  opinion  of  Lord  Monuiuu 
President  Inglis.     In  that  opinion  the  distinction  between  the  w^fcronvsincuir, 
constitution  of  and  the  evidence  requisite  to  prove  a  lease  is  better    April  ii>.  im, 
stated  than  in  any  opinion  or  text  with  which  I  am  familiar.     I     M'SkraMi. 
refer  to  the  cases  of  Gibson  v  Adams  and  another^  20th  Nov.  1875, 
3  R.  144,  and  Forbes  v  Wilson,  22nd  Feb.  1873,  11  Macph.  454. 
The  latter  case  is  very  important  as  an  aid  to  the  solution  of  the 
question  raised  here. 

While  I  put  the  judgment  upon  contract,  I  do  not  forget  that 
repairs  were  made  by  the  landlord,  and  that  interest  was  paid 
by  the  tenant.  I  am  not  qmte  able  to  say  that  either  of  those 
facts  would  turn  the  scale  in  the  present  case,  but  they  are  not 
to  be  disregarded. 

I  have  reached  the  conclusion  that  there  is  here  a  lease  for 
a  term  of  years.  It  follows  upon  that  conclusion  being  reached 
that  the  claim  of  damages  is  relevant  as  a  setoff  against  the  claim 
for  rent.  Parties'  procurators  left  it  to  me  to  assess  the  damages, 
and  I  assess  them  at  £60  sterling,  with  interest  from  the  15th 
of  May,  1892.  The  result,  therefore,  is  that  the  sum  concluded 
for  in  the  prayer  of  the  petition  is  not  due  to  the  pursuer,  and  I 
therefore  assoilzie  the  defender  from  the  conclusions  of  the  action, 
and  with  expenses.  D.  M'K. 

For  pursuer— Mr.  A.  S.  Black  (Mr.  D.  Maoorboob),  Oban. 

For  defender— Mr.  Jambs  Coats  (Mr.  Alex.  MacAbthub),  Oban. 


SHERIFF  COURT  OF   FIFESHIRE.  No.  69. 

Police  Commissioners  of  Tayport,  Pwrau&ra;  County    »""»««■• 
Council  of  Fifeshire,  Defenders,  comSSIiioSi™* 

,  -i        m  Fifeshire  County 

Roads  and  Streets  %n  Burghs  Act,  sec,  I — Transfer  of  roads  ooundi. 
from  county  to  burgh, — Held,  under  the  Act  54  ir  55  Vic. 
cap.  32,  that  the  terms  on  which  the  highways  in  the 
burgh  of  Tayport  were  to  be  transferred  from  the  county 
to  the  burgh  were  that  no  payment  was  to  be  made  by 
either  party,  and  that  this  should  be  the  general  rule 
unless  a  strong  case  for  an  exception  in  respect  of  special 
outlay  could  be  shown. 

The  circumstances  of  this  case  are  fully  explained  in 
the  note  to  the  Sheriffs  deliverance,  by  which  he  decided 
that  no  payment  was  to  be  made  by  either  party. 

A  similar  decision  was  afterwards  given  by  the  same 
Sheriff  (Mackay)  in  the  cases  of  the  burgh  of  Newport 
and  the  burgh  of  Kinross.  The  facts  of  the  C£ise  and  the 
grounds  of  the  Sheriff's  judgment  are  explained  in  the 
following  note: — 

The  method  of  maintaining  highways  by  tolls  aimed  at,  and,     Uaj  n.  \m, 
so  far  as  the  tolls  were  fairly  adjusted,  succeeded  in  imposing  sheriirMAciAT. 
the  burden  of  maintaining  the  highways  directly  on  the  persons 
using  them  for  traffic  and  in  proportion  to  their  use,  but  it  has 
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FinsHiRB.  been  abandoned  in  consequence  of  the  cost  and  inconvenience  of 
^SnMo^nv  ^^^^'  '^^^  mothod  of  aasessmcnt  was  at  firat  introduced  in  certain 
^'*co5ndi.""'^  counties  by  special  Acts,  and  by  the  general  Act  of  1878,  which,  if 
MayTTiws.  a<lopted  before  1883,  and  without  adoption  since  1883,  lays  the 
sheriffiTAciAT.  burden  throughout  Scotland  upon  owners  and  occupants  in  the 
county  or  districts  or  parishes  of  the  county,  in  royal  and  parlia- 
mentary burghs,  and  under  certain  conditions  unnecessary  to  state, 
in  police  burghs  with  more  than  5000  inhabitants.  This  method 
is  based  on  the  assumption  that  these  persons  or  their  property 
derive  almost  the  whole  benefit  from  the  roads  within  their 
respective  areas  of  assessment.  Such  an  assumption  is,  of  course, 
only  approximately  accurate.  The  assessments  are  not  necessarily, 
though,  no  doubt,  generally,  imposed  on  the  persons  using  the 
roads  in  proportion  to  their  use.  Throughgoing  traffic  belonging 
to  persons  having  no  property  in  the  area  assessed  escapes  unless 
brought  in  under  the  provision  of  extraordinary  traffic  (sec.  57). 
One  person  within  an  area  may  use  the  roads  much  less  than 
another  who  has  less  assessable  property  within  that  area.  Burghs 
or  populous  places  may  use  the  roads  in  the  county  much  more  than 
the  persons  liable  to  assessment  within  the  county  area.  But  on  the 
view,  it  may  be  presumed,  of  give  and  take,  and  that  persons  or 
property  which  get  the  benefit  of  certain  roads  without  assessment 
will  be  assessed  in  other  areas  for  roads  the  use  of  which  other 
persons  will  get  without  assesssment,  the  general  principle  has 
been  accepted  that  each  area  is  to  maintain  and  pay  for  its  own 
roads.  This  may  almost  be  called  the  cardinal  rule  of  the  Act  of 
1878.  The  main  division  of  areas  by  that  Act  was  into  counties 
and  burghs  whose  population  exceeded  5000.  Each  of  these  is  to 
maintain  its  own  roads,  but  the  county,  if  it  chooses,  may  divide 
itself,  as  Fife  has  done,  into  districts.  A  special  exception  was 
made  in  the  unique  case  of  Glasgow,  which  was  to  contribute 
£12,500  to  the  counties  of  Lanark  and  Renfrew;  but  with  this 
exception  and  the  case  of  Edinburgh,  by  which  a  similar  but 
much  smaller  contribution  is  made  to  Midlothian  under  the 
provisions  of  special  Acts,  none  of  the  larger  burghs  make  any 
contribution  towards  the  county  roads  except  where  a  contri- 
bution was  fixed  in  the  temporary  period  between  1878  and  1883. 
During  this  period  the  Act  did  not  come  into  operation  unless 
adopted  and  it  might  be  adopted  under  an  agreement,  inter  cUuiy  as 
to  the  cost  and  manner  of  managing  and  maintaining  the  high- 
ways in  the  neighbourhood  (sec.  8),  or  under  a  provisional  order 
with  similar  conditions  (sec.  9).  The  county  might  also  assiune 
the  management  of  burgh  roads  subject  to  conditions  settled  by 
agreement,  or,  failing  agreement,  by  the  Sheriff,  where  the  burgh 
had  not  more  than  10,000  of  population  (sec.  47),  and  burghs  with 
a  population  of  more  than  5000  might  assume  the  management  of 
their  own  highways  under  terms  to  be  fixed  by  agreement^  or, 
failing  agreement,  by  the  Sheriff  (sec.  48). 
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No  provision  is  made  by  the  Act  for  highwa3r8  within  populous     FmaHm. 
places  of  less  than  5000  which  have  continued  under  the  manage-  <^JJSJiton"i?» 
ment  of  the  county  till  the  present  time.     The  Act  of  1891,  under  ^'•jSJSdi!""^^ 
which  the  present  case  arises,  provides  that  police  burghs — that  is,    MnyTiTiew. 
populous  places  with  more  than  700  inhabitants,  whose  boundaries  sheriffMACKAT. 
have  been  defined  under  the  Police  Act — may  by  resolution  assume 
the  management  of  their  own  highways  on  terms  agreed  between 
them  and  the  county,  or,  failing  agreement,  settled  by  the  Sheriff, 
taking    into    consideration   all   the   circumstances  of    the  case, 
including  the  cost  of  maintaining  the  highways  in  the  neighbour- 
hood of  such  burghs.     The  transfer  dates  from  15th  May  after 
such  agreement  or  settlement  by  the  Sheriff,  and  its  terms  may 
be  revised  if  the  boundaries  of  the  burgh  are  extended,  or  even  if 
they  are  not  after  ten  years  from  its  date.     Road  debts,  which,  of 
course,  represent  past  expenditure,  are  not  affected  by  the  Act,  so 
the  question  for  agreement  or  settlement  relates  to  futiu-e  mainten- 
ance only.     By  section  6  a  provision  is  made  which  has  been  very 
much  overlooked,  viz.,  that  if  a  police  burgh  does  not  undertake 
the  maintenance  of  its  own  highways,  it  may  claim   from  the 
county  council  or  district  committee  a   reasonable   contribution 
towards  the  expense  of   maintaining  its  streets  and  roads  other 
than  highways.     This  contribution  may  be  settled  by  agreement, 
but  singularly  no  provision  is  made  for  the  case  of  failure  to  make 
an  agreement. 

In  the  present  case  the  County  of  Fife  and  the  Burgh  of 
Tayport  have  differed  as  to  the  terms  on  which  the  highways  in 
Tayport  should  be  taken  over  by  the  burgh.  The  county  claims 
X49  148.  9d.  in  respect  of  the  "  cost  of  maintaining  the  roads  in 
"  the  neighbourhood  of  the  burgh  the  traffic  of  which  is  entirely 
"  from  the  burgh."  The  burgh  claims  at  least  £30  for  the  first 
five  years  after  transference  on  the  ground  that  the  highways  it 
will  take  over  are  in  a  bad  condition. 

It  is  undoubtedly  difficult  to  determine  precisely  and  to 
weigh  in  nice  scales  the  circumstances  relevant  to  the  question 
of  such  a  transfer,  and  it  is  very  probable  that  any  decision  come 
to  will,  like  the  Road  Act  itself,  be  only  approximately  successful 
in  placing  the  burdens  on  the  proper  shoulders.  The  Sheriff,  how- 
ever, is  directed  by  the  Act  to  consider  the  cost  of  maintaining  the 
roads  in  the  neighbourhood  of  the  burgh,  and  also  the  whole  other 
circumstances  of  the  case,  and  he  must  do  what  he  can  to  solve 
the  problem  which  Parliament  has  declined.  I  am  of  opinion  in 
this  case  that  there  is  no  sufficient  ground  for  a  contribution 
on  either  side.  It  is  easy  to  see  why  the  county  and  burgh 
authorities  are  apt,  unless  they  make  mutual  concessions  on 
the  principle  of  give  and  take,  to  differ  on  a  question  of  this  kind, 
and  why  in  this  case  the  county  has  put  forward  its  claim. 
Each  looks  at  the  change  which  the  transfer  will  probably 
operate  in  the  matter  of  the  present  assessment,  and  as  the 
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FifHHiu.     change  necessarily  withdraws  a  profitable  assessment  area  from 

(£ranS!^i^i?«  the  county,  the  county  will  always  be  disposed  to  think  that  it  is 

^^'^cSlunSiT*^  entitled  to  some  compensation.     But  if  this  had  been  the  only 

Mar  uTiMi.    relevant  consideration,  Parliament  could  have  fixed  the  amount,  or 

sheriffifACKAT.  &^  lesat  the  mode  of  calculating  the  amount,  once  for  all,  instead 

of  leaving    it  to   the   SheriflF  to  take   into  account   the   whole 

circumstances  in  each  case. 

It  was  contended  for  the  county  council  that  a  contribution 
was  due  by  the  burgh,  as  an.  assessment  of  £345  would  be  lost 
to  the  St.  Andrews  district,  which  would  require  the  rate  of  a 
farthing  per  £  on  the  owners  and  another  farthing  on  the  occu- 
piers to  make  up  for  its  loss.  It  was  overlooked  that  this  district 
must  derive  considerable  benefit  from  the  use,  not  only  of  the 
highways  taken  over,  but  also  of  the  other  roads  and  streets 
already  formed  by  the  burgh  in  Tayport  By  taking  over  its 
highways  Tayport  loses  its  claim  against  the  county  for  the 
maintenance  of  the  latter  under  section  6  of  the  Act. 

It  was  contended  that  an  allowance  should  be  made  for  the 
extra  cost  of  maintaining  a  few  miles  of  road  immediately  outside 
the  boundaries  of  Tayport,  and  it  was  proved  that  these  cost  more 
than  the  average.  It  was  overlooked  (apart  from  the  question 
whether  this  extra  cost  is  not  due  to  county  as  well  as  to  bui^h 
traffic)  that  the  county  will  derive  a  compensating  benefit  from 
the  burgh  roads,  which  extend  to  3f -miles  of  highway  and  4^ 
miles  of  other  roads  or  streets  which  have  been,  or  soon  will  be, 
raised  to  the  level  of  burgh  streets  at  a  cost  probably  more 
than  the  excess  of  the  neighbouring  roads  above  the  average. 

It  was  contended  that  the  road  for  about  a  mile  between 
Tayport  and  Newport  existed  so  largely  for  the  use  of  these  two 
burghs  that  it  would  be  fair  that  they  should  between  them 
contribute  the  whole  or  the  greater  part  of  the  cost  of  its  mainten- 
ance. It  was  overlooked  that  this  was  really  a  part  of  the  main 
shore  road  in  this  district  of  the  county  from  which  the  district 
and  the  county  generally  derive  benefit. 

Even  if  the  question  were  to  be  determined  on  these  considera- 
tions alone,  which  were  those  chiefly  pressed,  I  am  by  no  means 
satisfied  that  the  balance  is  in  favour  of  the  county,  that  is  to 
say,  that  it  will  necessarily  lose  more  than  it  will  gain  by  the 
transfer.  But  some  other  points  require  to  be  kept  in  view. 
Tayport  is  a  small  manufacturing  town,  whose  population  at  the 
last  census  was  2829,  slightly  less  than  when  it  was  created  a 
burgh  only  four  years  ago,  when  it  was  f>908.  Its  factories,  with 
the  exception  of  one  for  making  bobbins,  derive  their  supplies  by 
rail.  Even  the  bobbin  factory  was  proved  to  be  partly  supplied  by 
rail.  Wood  traffic  for  the  supply  of  one  bobbin  factory  cannot  be 
deemed  heavy  traffic.  The  amount  of  building  is  very  small,  and 
though  some  stone  is  brought  from  Strathkinness  by  road,  what  is 
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mostly  used  appears  to  be  from  a  quariy  either  within  or  close  to     fifmim. 
the  burgh  boundaries.     The  number  of  vans  and  carriages  in  the  (^^JJ^^^i?^ 
burgh  is  really  infinitesimal.     The  chief  traffic,   although   that  '"*gJSdL°°*' 
cannot  be  considered  very  large,  is  from  or  to  the  farms  or  resi-    jiaj'ii7i<w. 
deuces  in  the  neighbouring  county,  which  use  the  roads  passing  sberuriuciAT. 
through  the  burgh  to  the  railway  or  harbour. 

There  is  no  need  to  enter  into  further  detail.  It  is  very  clear 
that  this  is  not  a  case  in  which  there  can  be  any  serious  wear  and 
tear  of  the  county  roads  by  the  burgh.  The  only  part  of  ^he  case 
for  the  county  which  appeared  to  me  to  deserve  serious  considera- 
tion was  as  to  the  mile  of  road  between  the  two  burghs.  There 
would  certainly  be  some  convenience  if  this  could  be  managed  by 
the  burghs,  but  the  Act  of  1891  makes  no  provision  for  this.  The 
two  burghs,  no  doubt,  jointly  take  a  considerable  use  of  this 
mile  of  road,  and  there  is  force  in  the  argiunent  that  they  should 
contribute  to  its  maintenance.  But,  on  the  whole,  I  am  not 
satisfied  on  the  proof  that  there  is  not  also  considerable  traffic  on 
it  which  does  not  come  from  either  burgh.  Even  if  the  balance 
were,  as  regards  this  road,  on  the  side  of  the  county,  it  would,  I 
think,  be  more  than  met  by  the  traffic  on  the  other  road  leading 
south  from  the  harbour  and  station,  where  the  balance  is,  I  think, 
on  the  side  of  the  burgh. 

As  regards  the  counter  claim  of  the  burgh,  I  do  not  think  it  was 
proved.  It  appeared  to  me  chiefly  of  a  retaliatory  kind,  and  to  be 
made  up  of  old  and  past  grievances.  I  need  only  refer  to  one  point. 
The  roads  within  burgh  were  undoubtedly  much  cut  up  by  the 
Dundee  Waterworks  Commissioners,  but  I  do  not  think  the 
evidence  was  sufficiently  clear  to  show  that  the  damage  then  done 
within  burgh  has  not  been  repaired.  I  have  accordingly  found  that 
no  contribution  is  due  by  either  party. 

I  was  referred  to  three  prior  cases,  which  are  believed  to  be  the 
only  ones  in  which  this  question  has  been  raised.  In  the  case  of 
Carnoustie,  with  a  population  of  4134,  the  Sheriff  of  Forfarshire 
arrived  at  the  same  result  as  I  have  done,  but  gave  no  reasons  for 
his  judgment.  He  has  been,  however,  good  enough  to  inform  me 
that, he  proceeded  on  views  similar  to  those  I  have  indicated. 

In  the  case  of  Clydebank,  a  rapidly  increasing  centre  of 
business,  whose  population  at  the  last  census  was  only  2  under 
10,000,  and  probably  may  now  be  over  that  figure,  the  Sheriff  of 
Dumbartonshire  decided  that  a  contribution  must  be  made.  Had 
the  present  case  been  at  all  similar,  I  might  very  possibly  have 
come  to  the  same  conclusion.  Another  decision  by  the  same 
Sheriff,  by  which  he  held  that  the  small  residential  village  of 
Dollar,  whose  population  at  the  last  census  was  only  1807,  is 
bound  to  make  an  annual  contribution  to  the  county  roads, 
appears  to  me  a  doubtful  decision,  unless  it  turned  on  some  matter 
which  has  not  been  brought  under  my  notice,  which  possibly  it 
may  have  done.     In  so  far  as  it  proceeds  upon  the  fact  of  the 
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FirnaiBB.     withdrawal   of  the  Dollar  assessment  from  the  county,  and  the 
roISSSionJS»  profit  which  is  said  to  be  likely  to  accrue  to  Dollar  by  maintaining 
^^^^''iSujidr'**^^  its  own  highways,  I  cannot  accept   these   as  sufficient   reasons. 
M»y"ii7i888.     The  withdrawal  of  the  assessment  is,  as  pointed  out,  a  necessary 
shcriiTMACKAY.  consequence  of  the  transfer  in  every  case,  but  only  one  of  the  con- 
siderations which  require  to  be  weighed  in  dealing  equitably  with 
such  a  matter.     That  a  small  burgh  will  maintain  its  own  roads, 
some  of  which  must  sooner  or  later  become  streets,  if  they  have  not 
done  BQ,  already,  at  a  less  cost  than  the  comity  is,  I  think,  contrary 
to  general  experience,  although  it  may  occur  in  a  special  case. 

For  pursuers — Mr.  P.  K.  White,  Tayport. 
For  defenders — Mr.  Patrick,  Cupar. 


M orison  ft  Son  v 
Logan  &8on. 


No.  70.  SHERIFF  COURT   OF  DUMBARTONSHIRE. 

^^Bm^^'   John  Morison  &  Son,  Pursuers;  James  Logan  &  Son, 

Defenders. 

Bankruptcy — Cessio — Debtors  (Scotland)  Act,  1880. — Held 
that  the  proof  contemplated  under  section  9  sub-section 
3  of  this  Act  is  as  to  the  position  and  extent  of  the 
debtor's  estate,  and  proof  as  to  partnership  refused. 

This  was  a  petition  for  cessio  against  a  firm  and  the 
alleged  partners  thereof.  Two  of  these  partners,  who  had 
allowed  themselves  to  be  made  notour  bankrupts  for  the 
company  debt,  at  the  close  of  their  public  examination 
craved  a  proof  of  their  averments  that  they  were  not 
partners  of  the  firm,  which  was  refused  by  the  Sheriff- 
Substitute  (Gebbie).  No  caveat  was  lodged  against  the 
cessio.  On  appeal  the  Sheriff*  (Lees)  adhered  in  the  fol- 
lowing interlocutor: — 
Mftrch  21, 1888.  DUMBARTON,  21«<  March,  1893. — The  Sheriff  having  considered 
Sheriff  lbks.  the  cause,  adheres  to  the  deliverance  complained  of ;  dismisses  the 
appeal,  and  decerns;  finds  the  respondents  entitled  to  their 
expenses  n  the  appeal  as  part  of  the  expenses  of  process  allowed 
to  them    and  remits  the  cause  to  the  Sheriff-Substitute. 

J.  M.  Lkbs. 

If'ote. — If  the  pursuers  had  obtained  decree  against  the  firm 
they  would  have  been  entitled  to  charge  the  supposed  partners  of 
the  firm  on  the  decree ;  and  if  the  partners  wished  to  challenge 
their  liability  to  such  diligence  their  only  remedy  would  have 
been  to  bring  a  suspension  of  the  charge.  But  an  extract  regis- 
tered protest  on  a  bill  is  equivalent  to  a  decree,  and  it  is  not 
competent  to  cut  down  the  decree  by  a  proof. 

Now,  the  appellants  were  charged  on  the  bill  on  7th  January, 
and  though  the  present  petition  was  not  brought  till  the  25tli, 
they  took  no  steps  to  protect  themselves.  They  have,  however, 
had  the  opportunity  of  giving  their  own  version  of  their  position, 
for  almost  the  whole  of  their  examination  was  devoted  to  an 
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inquiry  as  to  their  connection  with  the  business  rather  than  as  to    i>oh«amo»- 
the  state  of  the  business  itself.     Nor  is  it  easy  to  see  how  a  proof  jj^^j^^,^  g^,„  „ 
could  benefit  James  Logan,  for  up  to  1890  he  was  at  the  head  of    L««»nA8on. 
the  firm,  and  he  has  not  taken  the  necessary  steps  to  sever  his   M«rchM, tsss. 
connection  with  the  business.  sheriff  lww. 

It  was  urged  that,  under  sub-section  3  of  section  9  of  the 
Debtors  Act  of  1880,  the  Sheriff  is  to  allow  a  proof  to  the  parties 
if  it  appears  to  be  necessary.  But  this  proof,  I  apprehend,  just  as 
under  the  Bankruptcy  Act  or  the  Act  of  Grace,  has  to  do  with  the 
position  and  extent  of  the  debtors*  estate.  It  would  seem  ano- 
malous to  allow  a  proof  of  who  the  members  of  a  firm  are  after  its 
alleged  members  have  been  gazetted  as  bankrupt  and  examined  in 
bankruptcy  as  to  their  affairs.  If  a  person,  on  receiving  a  charge  to 
pay  a  debt,  omits  to  make  his  challenge  on  the  charge,  I  take  it  that 
the  statute  holds  him  confessed  that  he  is  properly  a  debtor  and 
is  notour  bankrupt.  It  certainly  is  unusual  to  hold  an  inquiry  as 
to  how  much  a  debtor  is  able  to  pay  and  thereafter  proceed  to 
investigate  whether  he  is  bound  to  pay  anything  at  all.  I  there- 
fore think  the  Sheriff-Substitute  had  no  alternative  but  to  take 
the  course  he  has  done.  J.  M.  L. 

For  pursuers-  Mr.  Bow  an  (Messrs.  Brown  &  Gilfillan),  Glas- 
gow. 

For  defenders— Mr.  M'Bride  (Messrs.  Patebson  &  Bucuanan), 
Damba>rton. 


SHERIFF  COURT  OF  DUMFRIESSHIRE.  No.  71. 

Mrs.  Mary  Kirk,  Pursuer;  John  Kirk  and  George  Kirk,  ^""»™«'"- 

TV    -       7  Kirk  t>  Kirk.  Ac 

vefeTiders.  — 

Parent  and  Child — AliTnent — Indigent  parent — Liability  of 
sons  to  support — Superfluity  of  means. — An  indigent 
mother  su©d  for  aliment  from  two  sons  who  were  each  in 
receipt  of  23s.  per  week  of  wages.  Circumstances  in 
which  it  was  held  that  the  sons  had  no  superfluity  of 
means  from  which  to  support  their  mother,  and  the 
action  dismissed. 

This  was  an  action  in  the  Small  Debt  Court  at  Dumfries 
at  the  instance  of  Mrs.  Mary  Kirk,  Bellsprings,  Annan, 
against  John  Kirk  and  George  Kirk,  two  of  her  sons,  both 
signalmen,  Dumfries,  in  which  aliment  at  the  rate  of 
Is.  6A  per  week  from  each  for  one  year  from  3rd 
April,  1893,  was  claimed,  in  respect  that  the  pursuer 
was  in  indigent  circumstances  and  unable  from  age  and 
infirmity  to  support  herself,  and  that  the  defenders 
were  her  sons  and  able  to  spaxe  the  sum  claimed.  The 
defender  George  Kirk  was  married  and  had  six  children, 
and  paid  £11  of  rent,  and  the  defender  John  Kirk  was  also 
married  and  had  two  children,  and  paid  £9  of  rent.    The 
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DuMnuMBHiEL  wagcs  of  each  were  23s.  per  week.  They  pleaded,  inter  alia. 
Kirk  •Kirk.  Ac  |.|j3^j^  aftcF  providing  for  the  maintenance  of  themselves 
and  their  own  families,  they  had  no  superfluity  of  means 
from  which  to  contribute  to  the  support  of  their  mother, 
and  relied  upon  the  opinions  expressed  in  HamiUon  v 
Hamilton,  20th  March,  1877,  4  R.  688. 
Apruji^iaw.  The  Sheriff-Substitute  (Campion),  in  delivering  judgment^  said 

Sheriff CAMPioir.  he  jjad  no  difficulty  in  finding  that  the  defender  George  Kirk, 
having  a  family  of  six  children  to  provide  for,  had  no  superfluity 
of  means  from  which  to  contribute  to  the  support  of  the  pursuer. 
He  had  greater  difficulty  in  the  case  of  the  defender  John  Kirk, 
who  had  only  his  wife  and  two  children  to  provide  for,  but  con- 
sidering the  nature  of  his  employment  as  a  railway  signalman,  and 
the  necessity  of  his  expenses  being  gi*eatcr  than  those  of  men  iu 
other  employments  earning  the  same  wages,  he  found  that  he  was 
not  able  to  contribute  to  the  pursuer's  support,  and  dismissed 
the  action. 

For  pursuer — Mr.  W.  J.  Johnston,  Annan. 

For  defenders — Mr.  Thomas  M*Gowan,  Dumfries. 


No.  72.  SHERIFF   COURT   OF    FORFARSHIRE. 

FoEFAMBiai.  Mary  Sharp,  Pursuer ;  John  Muggans  Bruce,  Defender. 
iMj^ruce.  Meditatione  fugae  warrant — CivU  Imprisonment  (Scotland) 

Acty  1882,  sec,  3 — Altm^ent, — Held  that  a  petition  for 
apprehension  of  a  debtor  (the  putative  father  of  an 
illegitimate  child  of  which  the  pursuer  was  pregnant) 
in  meditatione  fugce  was  competent. 

In  the  Sheriff  Court  at  Forfar,  on  4th  April,  1893,  a 
petition  was  presented  at  the  instance  of  Mary  Sharp,  a 
servant  at  Home  Farm,  Aberlour,  Banffshire,  against  John 
Muggans  Bruce,  gardener,  22  Wellbraehead,  Forfar,  craving 
warrant  to  arrest  the  defender  as  in  meditatione  fugm  and 
detain  him  until  he  found  caution  de  judicio  sisti  in  any 
action  which  might  be  raised  against  him  at  the  instance  of 
the  pursuer  for  inlying  expenses  and  aliment  of  an  illegiti- 
mate child  of  which  she  was  at  the  time  of  raising  of  the 
action  pregnant,  and  of  which  the  pursuer  alleged  the 
defender  was  the  father.  It  appeared  from  the  statements 
for  the  pursuer  that  the  defender  was  to  leave  Scotland 
without  making  any  provision  for  the  payment  of  said 
inlying  charges  and  aliment,  and  the  pursuer  produced  a 
letter  from  the  defender  in  which  he  said  he  was  going 
abroad  and  had  been  making  arrangements  for  some  time 
back,  and  intended  going  as  soon  as  he  was  well  enough  for 
the  journey.  The  Sheriff-Substitute  (Law)  issued  the 
following  interlocutor  and  note : — 


Digitized  by  LjOOQIC 


Sheriff  Law. 


)803L]  SHEMFP  COURT  REPORTS.  219 

Forfar,  ith  April,  1893.— The  Sheriff-Substitute  having  FofcrAwmEi, 
considered  the  foregoing  petition,  with  the  oath  of  verity  thereto  Bii«n>_»Bnicc 
by  petitioner,  and  productions,  grants  warrant  to  apprehend  John  -^priU  i8b«. 
Muggans  Bruce,  designed  in  said  petition,  and  to  bring  him  for 
examination;  and  recommends  to  all  judges  and  magistrates  to 
concur  herein.  Gborgb  Law. 

Jfote. — ^This  is  an  application  for  a  fugce  warrant  at  the 
instance  of  an  unmarried  woman  who  alleges  upon  oath  that  she 
us  pregnant,  and  that  if  she  gives  birth  to  a  live  child  the  respondent 
will  be  indebted  to  her  for  its  aliment.  There  is  no  doubt  that  at 
the  common  law  such  an  application  is  competent,  M^OiU  v  Ferrier, 
16  S.  934,  and  Davies  y  Duncan,  23  D.  532.  But  doubt  seems 
to  have  been  raised  as  ix)  whelher  the  effect  of  the  Debtors  Act  of 
1880  and  the  Civil  Imprisonment  Act  of  1882  is  not  to  take  away 
this  remedy.  The  material  provisions  of  the  Act  of  1880  are  that 
"  no  person  shall  after  the  commencement  of  this  Act  be  appre- 
"  bended  or  imprisoned  on  account  of  any  civil  debt''  except  "sums 
"  decerned  for  aliment,  provided  that  no  person  shall  be  imprisoned 
"  in  any  case  excepted  from  the  operation  of  this  section  for  a  longer 
"  period  than  twelve  months,''  and  "  nothing  contained  in  this  Act 
''shall  affect  or  prevent  the  apprehension  or  imprisonment  of  any 
"  person  under  a  warrant  granted  against  him  as  being  in  meditatione 
^^fugcsJ'  In  the  Act  of  1882  it  is  provided  by  section  3  that 
"  from  and  after  the  commencement  of  this  Act  no  person  shall, 
"except  as  hereinafter  provided,  be  apprehended  or  imprisoned  on 
"account  of  his  failure  to  pay  any  sum  or  sums  decerned  for 
"  aliment " ;  and  by  section  4  that  "  subject  to  the  provisions  here- 
"  inafter  contained,  any  Sheriff  or  Sheriff-Substitute  may  commit  to 
"  prison  for  a  period  not  exceeding  six  weeks,  or  until  payment  of 
"  the  sum  or  sums  of  aliment  and  expenses  of  process  decerned  for, 
"or  such  instalment  or  instalments  thereof  as  the  Sheriff  or 
"  Sheriff-Substitute  may  appoint,  or  until  the  creditor  is  otherwise 
"  satisfied,  any  person  who  wilfully  fails  to  pay  within  the  days  of 
"  charge  any  sum  or  sums  of  aliment,  together  with  the  expenses 
"of  process";  and  the  substance  of  the  provisions  referred  to  which 
follow  may  be  stated  generally  thus — To  the  Sheriff  is  committed 
a  discreti(>n,  within  the  limits  of  the  leading  enactment,  to  commit 
persons  who,  having  the  means,  will  not  pay,  or  who,  being  able  to 
earn  the  means  of  payment,  will  not  work  ;  this  discretion  may  bo 
exercised  only  at  intervals  of  not  less  than  six  months,  and  the 
creditor  is  relieved  of  the  common  law  burden  of  maintaining  the 
debtor  in  prison,  the  policy  of  this  enactment  being,  I  presume, 
that  the  taxpayers  should  bear  the  burden,  as  they  have  an  interest 
to  see  that  the  aliment  does  not  fall  upon  the  poor-rate.  Section 
9  provides  that  the  Act  shall  be  read  and  construed  with  the  Act 
of  1880.  The  Act  of  1880  came  under  the  consideration  of  the 
Second  Division  of  the  Court  of  Session  in  the  case  of  Kidd  v  Hyde, 
19th  May,  1882,  9  R.  803.    There  the  creditor  held  an  extracted 
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decree  for  a  civil  debt  not  within  the  exception  in  the  statute,  and 
presented  a  petition  to  the  Sheriff  for  a  warrant  to  apprehend  the 
debtor  in  meditatume  fugas.  The  Court  held  that^  as  all  diligence 
competent  might  instantly  have  been  taken  against  the  respondent, 
the  application  was  unnecessary,  and  must  be  dismissed.  Lord 
Rutherfurd  Clark  and  Lord  Craighill  went  further,  and  were  of 
opinion,  as  I  read  the  report,  that  as  a/w^cp  warrant  was  a  remedy 
directed  against  the  person  of  the  debtor  only,  an  application  for 
such  a  warrant  was  now  incompetent  in  all  cases  where  the  Act  of 
1880  has  taken  away  the  creditor's  remedy  against  the  person. 
The  two  Acts  were  again  the  subject  of  consideration  of  the  Second 
Division  as  at  present  constituted  in  Hart  v  Anderson^ s  TVs.,  18  R. 
169;  and  the  view  of  Lord  Rutherfurd  Clark  in  EidcTs  case 
became  the  ground  of  judgment.  It  is  thus  put  in  the  Lord 
Justice-Clerk's  opinion — "  Under  the  former  law,  if  the  creditor's 
"  claim  were  not  such  as  could  result  in  imprisonment,  then  no 
"warrant  ajs  in  meditatione  fugce  could  issue.  That  law  is  not 
"  altered  by  the  statute ;  it  is  only  saved."  The  result  of  these 
decisions  is  that  in  a  case  where  diligence  against  the  person  is 
still  open  to  the  creditor,  an  application  for  a  fugce  warrant  is 
also  still  competent.  I  do  not  think  that  it  makes  any  difference 
that  the  creditor's  remedy  has  been  modified  and  controlled  by 
the  provisions  in  the  sub-section  of  section  4  of  the  Act  of  1882 
to  which  I  have  referred.  The  remedy  for  imprisonment  for 
"sums  decerned  for  aliment,"  and  upon  the  initiative  of  the 
creditor,  is  still  preserved. 

The  Sheriif-Clerk  Depute  has  referred  me  to  a  passage  at 
page  457  of  the  last  edition  of  Mr.  Dove  Wilson's  book,  and  to  a 
decision  of  my  learned  friend  the  Sheriff-Substitute  of  Banff  (9 
Sh.C.  Rep.  71)  in  which  a  contrary  view  is  taken.  But  I  cannot 
assent  to  Mr.  Dove  Wilson's  reading  of  Hart's  case,  and  I  think 
Mr.  Grant's  view  is  not  warranted  by  the  usual  rules  for  the 
intei'pretation  of  statutes.  It  is  tnio  that  in  the  Act  of  1882 
there  is  no  saving  of  fugce  warrants ;  but,  as  I  liave  already 
noticed,  that  Act,  it  is  provided,  is  to  be  read  and  construed  with 
the  Act  of  1880,  and  I  think  the  only  possible  inference  is  that 
if  the  Legislature  had  meant  to  blot  fugas  warrants  entirely  out 
of  the  texture  of  the  law,  it  would  have  said  so  in  so  many  words. 
No  such  point  waa  taken  in  Harfs  case.  I  may  add  that  I  believe 
that  in  granting  the  present  waiTant  I  am  following  the  practice 
in  the  county  since  the  Act  of  1882  was  passed.  G.  L 

For  pursuer— Mr.  R.  F.  Mylss,  Forfar. 

For  defender — Mr.  John  P.  Andkbson,  Forfar. 
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SHERIFF  COURT  OF  PERTHSHIRE.  No.  73. 

MP. — Someeville's  Trustees,  Nominal  Raisers;  James   p»«™"'"- 
R.  SoMEBViLLE,  lUol  Raiser.  ^rSSli't' 

Som^irille. 

Suceessum —  Vesting —  Unascertained  class — Survivorship  clause  — 
— Destination-over —  Vesting  subject  to  defeasance, — Under 
a  destination  of  heritage  to  testamentary  trustees  for 
A  and  B  in  liferent  in  succession,  and  to  the  heirs  of  the 
body  of  B  (the  heritage  to  be  at  B's  death  sold  and 
divided  among  the  children  of  B,  or  to  be  conveyed 
to  the  heir  of  his  body  should  he  leave  only  one),  and 
where  there  was  a  destination-over  in  favour  of  B's  sister 
and  others,  held  that  the  fee  vested  in  B's  children  only 
at  his  death,  it  being  uncertain  till  then,  owing  to  the 
clauses  of  survivorship  and  destination-over,  what  indi- 
vidual or  individuals  or  class  of  individuals  would  suc- 
ceed. 

Sequestration —  Vesting  of  estate  in  trustee — Spes  successionis. 
— Held  that  a  bankrupt's  sp^  successionisy  not  vesting 
till  after  his  discharge,  and  not  assigned  to  the  trustee, 
does  not  pass  to  the  latter. 

This  was  an  action  of  multiplepoinding  raised  in  the 
names  of  the  testamentary  trustees  of  the  late  William 
Somerville,  Edinburgh,  against  James  R.  Somerville,  com- 
mission agent,  Burntisland,  eldest  son  of  the  late  James 
Somerville  of  Carey,  and  James  Moir,  accountant,  Perth, 
trustee  in  the  sequestration  of  the  said  James  B.  Somer- 
ville, to  determine  the  question  of  right  to  the  bankrupt's 
fourth  share  of  a  sum  of  £2000,  the  proceeds  of  the  sale  of 
certain  subjects  in  Leith  Street,  Edinburgh,  which  formed 
part  of  the  estate  of  the  said  late  William  Somerville.  The 
trustees  were  the  nominal  raisers,  and  decree  of  exonera- 
tion was  pronounced  in  their  favour.  The  real  raiser  was 
the  claimant,  James  R.  Somerville.  The  circumstances  are 
fully  narrated  in  the  interlocutor  and  note  of  the  Sheriff- 
Substitute  (Grahame),  as  follows : — 

Pkbth,  2ith  February,  1893. — Having  heard  parties'  procura-  Feb.  u,  iw. 
tors  and  advised  the  cause,  finds  that,  by  his  trust  disposition  sheriff  QmAHAMi. 
and  settlement  of  date  the  18th  January,  1826,  the  late  William 
Somerville,  wireworker  in  Ediubiu-gh,  disponed  to  certain  trustees, 
who  are  the  nominal  raisers  of  the  present  action,  along  with 
other  subjects,  a  house  and  shop  in  Leith  Street,  Edinburgh,  the 
4)ne-fourth  share  of  the  free  proceeds  of  the  price  of  which  and 
certain  rents  form  the  fund  in  medio  of  the  present  action,  to  be 
held  by  said  tnistees  for  the  liferent  use  of  his  brother,  the  Rev. 
James  Somerville,  and,  on  his  death,  for  behoof  of  his  son,  John 
Somerville,  and  if  he  had  heirs  of  his  body  that,  at  his  death,  or 
as  soon  thereafter  as  said  trustees  should  think  proper,  they  should 
sell  said  subjects  and  divide  the  proceeds  equally  among  the  chil- 
dren of  the  said  John  Somerville,  each  child's  portion  to  be  payable 
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PaawMHiML  to  the  sons  on  majority  and  to  the  daughters  on  majority  or  mar- 
^fSSteSr'  riage,  whichever  should  first  happen ;  and  further  that,  if  the  said 
somenriiie.  John  Somerville  should  leave  one  heir  of  his  body  only,  the  trustees 
Feb.  84^1885.  ghQu^jj  make  over  to  him  or  her  said  subjects  on  his  attaining 
BheriirosAHAin.  j^jy-Q^ty  Or  on  her  attaining  majority  or  being  married,  whichever 
should  first  happen ;  and  that,  failing  heirs  of  the  body  of  the  said 
John  Somerville,  the  said  trustees  should  hold  said  subjects  for 
behoof  of  the  testator^s  sister  for  her  liferent  use,  and,  failing  her, 
the  trustees  are  directed  to  sell  said  subjects  and  divide  the  pro- 
ceeds among  her  children ;  that  said  subjects  were  held  in  liferent 
by  the  said  Rev.  James  Somerville,  and  thereafter  by  the  said  John 
Somerville,  who  died  on  the  23rd  day  of  March,  1891,  survived  by 
four  children,  viz.,  one  son,,  who  is  the  said  James  Ritchie  Somer- 
ville, the  real  raiser  of  this  action,  and  three  daughters ;  that  the 
estates  of  the  said  James  Ritchie  Somerville  were  sequestrated  on 
the  31st  day  of  May,  1882,  and  he  received  his  discharge  in  the 
said  sequestration  on  23rd  March,  1885 ;  that  said  subjects  have 
been  sold  by  said  trustees,  and  that  the  one-fourth  share  of  the 
price  falling  to  the  said  James  Ritchie  Somerville  as  son  of  the 
late  John  Somerville,  liferenter  under  said  settlement,  is  now 
claimed  (1)  by  himself  as  having  on  his  father's  death  acquired  a 
vested  interest,  along  with  his  sisters,  in  an  equal  share  of  the 
price  of  said  subjects ;  and  (2)  by  James  Moir,  accoimtant  in 
Perth,  trustee  on  his  sequestrated  estates,  and  as  having  in  that 
character,  and  previous  to  the  bankrupt's  discharge,  acquired  for 
behoof  of  the  creditors  on  the  sequestrated  estates  the  bankrupt's 
vested  right  of  said  share  of  the  subjects  in  question ;  that  the 
present  action  of  multiplepoinding  is  brought  by  the  said  James 
Ritchie  Somerville  as  real  raiser  in  the  name  of  the  said  William 
Somerville's  trustees,  nominal  raisers,  with  conclusion  for  their 
exoneration  as  holders  of  said  share  of  the  price  of  said  subjects, 
and  to  determine  the  rights  of  the  said  claimants  thereto ;  finds 
that  at  the  date  of  the  said  James  Ritchie  Somerville's  sequestration 
his  right  to  a  share  in  the  price  of  said  subjects  had  not  vested,  and 
did  not  vest  in  him  till  his  father's  death  and  after  he  had  received 
his  discharge,  and  that  at  the  date  of  his  sequestration  all  that 
belonged  to  the  said  James  Ritchie  Somerville,  in  reference  to  his 
share  under  the  settlement  of  the  price  of  said  subjects,  was  a 
i^8  gficcessumisy  which  could  only  vest  in  his  trustee  by  assigna- 
tion, and  that  no  assignation  thereof  having  then  been  granted  to 
his  trustee,  said  share  now  belongs  to  the  claimant,  James  Ritchie 
Somerville,  as  his  own  property,  and  he  is  entitled  to  the  decree 
of  preference  in  terms  of  his  claim,  and  ranks  and  prefers  him 
accordingly ;  and  grants  warrant  to  and  authorises  the  clerk  of 
Court  to  pay  over  to  him  the  money  consigned  in  his  hands;  finds 
the  claimant,  James  Moir,  liable  (1)  in  the  expenses,  amounting  to 
^8  Is.  Id.,  paid  to  the  nominal  raisers  out  of  the  consigned  fund ; 
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and  (2)  in  the  expenses  of  the  real  raiser  and  olaimant,  James    p«ktb89iki. 
Ritchie  Somerville,  Ac.,  and  decerns.  John  Grahamie.        ^52!^' 

ilTote.— This  is  an  action  of  multiplepomding  brought  in  the  SomMriite. 
name  of  the  trustees  of  the  late  William  Somerville  appointed  by  ^"**f!lL* 
him  under  his  trust  disposition  and  settlement,  and  as  being  thus 
now  holders  of  the  proceeds  of  the  sale  and  rents  of  certain  sub- 
jects which  form  part  of  the  said  deceased  William  SomeryiUe's 
estate,  and  one-fourth  of  the  free  balance  of  which  constitutes  the 
fund  in  medio,  the  right  to  which  is  claimed  (1)  by  James  Ritchie 
Somerville,  claimant  and  real  raiser  in  this  action,  who  was  seques- 
trated on  31st  May,  1882,  and  was  discharged  on  2drd  March, 
1885,  and  who  seeks  to  be  preferred  to  said  fund  as  being  now 
entitled  thereto  under  the  provisions  of  said  settlement ;  and  (2) 
by  James  Moir,  accountant  in  Perth,  as  trustee  on  the  said  James 
Ritchie  Somerville's  sequestrated  estates,  and  as  thus  having  the 
right  to  said  fund,  in  respect  of  James  Ritchie  Somerville's  said 
share  having  been  vested  in  him  at  the  date  of  bis  sequestration, 
and  therefore  now  belonging  to  his  trustee  for  behoof  of  his 
creditors.  According  to  the  terms  of  William  Somerville's  settle- 
ment^ his  trustees  are,  first  of  all,  directed  to  hold,  inter  alia,  the 
subjects  in  question  "  for  the  use  and  behoof  of  my  brother,  the 
"  Rev.  James  Somerville,  minister  of  Moneydie,  during  his  life- 
"  time,  and  after  his  death  for  behoof  of  John  Somerville,  his  son, 
"  and  the  heirs  of  his  body,"  and  it  is  thereafter  further  provided 
that,  "if  the  said  John  Somerville  has  heirs  of  his  body,  then,  on  his 
*'  death,  or  as  soon  as  my  trustees  shall  think  proper,  they  shall 
"  sell  the  foresaid  subjects  and  divide  the  same  equally  among  the 
"  children  of  the  said  John  Somerville,  each  child's  portion  to  be 
"  payable  to  the  sons  on  majority  and  to  the  daughters  on  majo- 
"  rity  or  marriage,  whichever  of  these  events  may  first  happen ; 
^*  but  should  the  said  John  Somerville  leave  one  heir  of  his  body 
"  only,  then  my  said  trustees  shall  convey  and  make  over  to  him 
"or  her  said  subjects";  and  (lastly)  it  is  provided  that,  failing 
the  said  Rev.  James  Somerville  and  his  son,  the  said  John 
Somerville,  and  the  heirs  of  his  body,  the  said  trustees  are  to  hold 
the  Baid  subjects  for  behoof  of  and  during  the  lifetime  of  the 
testator's  sister  (Mrs.  Helen  Somerville  or  Ellis)  for  her  liferent 
use  allenarly,  and  that,  faiUng  her,  the  trustees  are  directed  "  to 
"  sell  the  said  subjects  and  divide  the  proceeds  among  her  chil- 
"  dren."  The  settlement  of  the  late  William  Somerville  is  thus 
one  in  which  certain  provisions  are  made  in  view  of  the  occurrence 
of  a  series  of  contingencies,  and  the  question  now  to  be  deter- 
mined on  is  whether,  having  regard  to  these  provisions  and 
contingencies,  there  is  such  a  destination  in  favour  of  the 
claimant  James  Ritchie  Somerville  as  had  efiected,  at  the  date 
of  his  sequestration,  a  vesting  in  him  of  his  share  of  said  subjects, 
and  their  consequent  transference,  under  section  102  of  the 
Bankruptcy  (Scotland)  Act,   1856,  to  his  trustee,  the  claimant 
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PwTHMnii.  James  Moir,  or  whether  the  vesting  of  said  share  did  not  take 
'rSStoS »'  p^oe  till  the  death  of  James  Ritchie  Somerville's  lather,  the  lite- 
somenriiie.  renter  of  said  subjects,  and  after  James  Ritchie  Somerville's 
Feb.  M^i888.  ^igohi^rge^  whcu  he  had  become  entitled  to  hold  said  share  as  his 
ertfroRAHAMB.  ^^^  property  and  free  from  any  liability  to  his  creditors  under  his 
sequestration. 

When,  then,  did  the  vesting  of  James  Ritchie  Somerville's 
share  take  place?  In  the  first  place,  it  cannot  be  maintained 
that  the  present  is  a  case  of  vesting  a  morie  testatorisy  and  it 
may  therefore  be  assumed  that,  until  the  birth  of  the  claimant 
James  Ritchie  Somerville,  no  question  could  arise  as  to  the 
vesting  in  him  of  his  right  of  succession  under  the  late  William 
Somerville's  settlement.  What  is  now  urged  on  behalf  of  the 
claimant  James  Moir,  as  his  trustee,  is  that,  on  James  Ritchie 
Somerville's  birth,  there  emerged  to  him,  as  being  an  heir  of  the 
body  of  his  father  in  terms  of  the  provisions  of  the  settlement,  a 
vested  right  which,  at  the  date  of  the  sequestration,  was  trans- 
ferred to  and  vested  in  his  trustee.  Now,  as  regards  this 
contention,  the  first  point  to  be  observed  is  that,  under  the 
provisions  of  the  settlement,  the  expression  '^  heirs  of  the  body  " 
cannot  be  held  merely  to  designate  the  children  of  the  deceased 
John  Somerville,  whether  born  previous  to  or  after  his  death,  but 
must  be  limited  to  those  children  in  existence  at  the  date  of 
death, — see  case  of  HaMane's  Trustees^  15th  December,  1881, 
19  S.L.R.  217,  in  which  it  was  held  that,  following  the  previous 
decisions  of  the  Court,  the  expression  "heir"  was  susceptible  of 
no  other  construction  than  the  heir  who  would  take  ah  inieftato 
in  terms  of  the  Moveable  Succession  Act ;  and  the  same  doctrine 
is  laid  down  by  the  late  Liord  Eraser  in  his  treatise  on  Husband 
and  Wife,  vol.  2  (second  edition),  page  373,  where  he  states  "  that 
"  a  person  is  not  heir  unless  he  survives  his  father,"  and  also  by 
Lord  McLaren  in  his  treatise  on  the  Law  of  Wills  and  Succession, 
vol.  1,  section  110,  page  56,  where  he  says,  "In  order  to  the 
"acquisition  of  a  vested  interest  in  estate  given  to  the  heir  of 
"another  .designatively,  it  is  necessary  that  the  heir  should 
"survive  both  the  ancestor  to  whom  he  claims  to  be  heir  and 
"  also  the  maker  of  the  settlement  under  which  he  is  called  to  the 
"succession."  From  this,  therefore,  it  follow*s  that  until  the 
death  of  John  Somerville,  his  son,  James  Ritchie  Somerville,  was 
not  necessarily  an  heir  of  his  body  imder  the  provisions  of  the 
settlement,  and  that  there  could  be,  till  that  event,  no  vesting 
in  him  of  any  right  destined  to  him  under  the  settlement  in 
that  character.  The  time  of  vesting  would  arrive  when  it 
was  ascertained  that  he  was  in  the  legal  sense  of  the  term  an 
heir  of  the  body  of  John  Somerville,  which  could  only  be  after 
John  Somerville's  death.  Till  that  event  occurred  it  could  not 
1)0  ascertained  who  were  the  heirs  of  his  body.  It  might  have 
happened  that  at  the  date  of  his  death  none  of  the  children  who 
bad  been  bom  to  him  had  survived,   in  which  case  not  only 
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would  all  right  on  the  part  of  James  Ritchie  Somerville  to  a  pibthshiu. 
share  in  the  price  of  the  subjects  have  ceased,  but  the  right  to  ^^JStJ™? 
take  or  share  in  the  price  would  have  gone  to  another  class  of  somprriiie. 
persons  altogether,  and  thus,  till  John  Somerville's  death,  it  was  *^*>  f^^sw. 
uncertain  not  only  who  the  individual  or  individuals  were  ^ho®*®'*'®*^^"* 
were  entitled  to  take  benefit  under  the  destination  in  question, 
but  also  who  were  to  form  the  class  of  persons  in  favour  of  whom 
the  destination  was  made.  The  law  on  this  point  was  clearly 
stated  by  Lord  President  Inglis  in  the  case  of  Steele's  Trustees  v 
Steele,  12th  December,  1888,  26  S.L.R.  146,  where  he  stated  as  a 
result  of  previous  cases  on  this  subject  that,  "if  the  person  or 
"  persons  are  not  known,  or  the  individuals  who  are  to  constitute 
"  the  class  are  not  ascertained  at  that  date,  the  fee  will  not  vest 
"  until  the  occurrence  of  the  events  which  will  determine  who  are 
"  the  persons  called,  or  the  individuals  composing  the  class  are 
"ascertained;  but  when  the  person  or  persons  called  are  known, 
"or  the  individuals  composing  the  class  are  ascertained,  at  the 
"  death  of  the  testator,  then  the  fee  will  vest  in  them  a  morte 
^*  test<UoriSf  subject  to  defeasance  in  whole  or  in  part  in  the 
"event  of  the  liferenter cleaving  issue."  On  the  ground,  there- 
fore, of  uncertainty  as  to  who  was  the  individual  person  or 
persons,  or  class  of  persons  entitled  to  succeed  under  the  destina- 
tion in  question  of  the  late  William  Somerville's  settlement, 
I  think  it  must  be  held  that,  prior  to  the  death  of  John  Somer- 
ville, there  could  be  no  vesting  of  the  right  in  question  in  his  son 
James  Ritchie  Somerville.  Nor  does  this  appear  to  be  the  only 
reason  why  any  vesting  in  James  Ritchie  Somerville  could  not 
be  considered  as  having  taken  place  prior  to.  his  father's  death, 
for  the  provisions  of  the  settlement  contain  both  a  survivorship 
clause  and  a  destination-over  which,  it  appears  to  me,  exclude  the 
occurrence  of  the  vesting  pleaded  for  on  behalf  of  James  Ritchie 
Soraerville's  trustee,  for,  in  the  first  place,  it  is  provided  that,  "  if 
"  John  Somerville  leaves  one  heir  of  his  body  only,  then  my  said 
"trustees  shall  convey  and  make  over  to  her  or  him  the  said 
"  subjects,"  the  meaning  of  this  provision  evidently  being  that,  in 
case  of  there  being  an  only  or  surviving  child  at  his  death,  he  or  she 
should  take  the  whole,  the  use  of  the  word  "leave"  by  the  testator 
showing,  I  think,  that  the  children  who  had  predeceased  are  not 
in  view,  and  that  the  destination  was  in  favour  only  of  the  heirs 
of  his  body  at  the  date  of  his  death,  and  that,  therefore,  if  James 
Ritchie  Somerville  did  not  survive,  he  would  take  nothing,  and 
that,  if  there  were  no  surviving  children,  the  right  to  the  subjects 
under  the  destination-over  clause  in  the  settlement,  formerly 
quoted,  goes  to  the  testator's  sister  in  liferent,  and  failing  her  to 
her  children,  this  being  a  provision  which,  according  to  the  recent 
decisions  of  the  Court  (see  Macindoe  and  Others  {Bogle^s  Trustees) 
V  Cochrane  and  Others^  29th  November,  1892,  30  S.L.R.  128) 
must  be  held  to  imply  the  postponement  of  vesting,  in  the  present 
15 
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PiKTHBHiBi.  case,  till  the  death  of  John  Somerville  and  the  period  of  distribu- 
^ateellV  tion  under  the  settlement  had  arrived.  In  the  case  of  Macindoe 
Somerville.  there  Were  clauses  of  survivorship  and  destination-over  similar  to 
Feb.  M^i888.    ^hosc  in  the  settlement  in  question,  and  the  doctrine  of  law  was 

Sheriff G«AHAMi.g^^^  by  Lord  Trayner  to  be  "that  such  clauses  of  destination- 
"over  and  survivorship,  as  a  rule,  postpone  vesting  until  the 
"  period  of  distribution  arrives,  unless  there  be  some  clear  indica- 
"  tion  in  the  terms  of  the  settlement  of  a  diflferent  intention  on 
"  the  part  of  the  testator."  Of  such  intention  as  is  referred  to  by 
Lord  Trayner  there  is  no  indication  in  the  settlement  in  question ; 
and,  on  the  whole,  it  seems  to  me  that  it  must  be  held  that,  at 
the  date  of  James  Ritchie  Somerville's  sequestration,  his  right  to 
any  share  in  the  subjects  in  question  had  not  vested,  and  that  it 
did  not  vest  in  him  till  the  death  of  his  father,  at  which  date  he 
had  obtained  his  discharge  under  his  sequestration,  and  was  there- 
fore entitled  to  hold  his  share  of  the  subjects  as  his  own  property, 
and  therefore  to  have  his  claim  to  the  fund  in  medio  preferred. 
The  only  interest  James  Ritchie  Somerville  can  be  held  to  have 
possessed  in  reference  to  said  share  at  the  date  of  his  sequestra- 
tion, and  prior  to  his  father's  death,  was  a  spes  succesnonis,  which, 
as  not  being  attachable  by  his  creditors,  could  not,  without  assig- 
nation, be  transferred  to  his  trustee  ^  and  no  such  assignation 
having  been  granted  to  the  trustee  prior  to  James  Ritchie  Somer- 
ville's  discharge,  the  claim  now  made  by  his  trustee  cannot  be 
sustained  in  respect  that  such  share  formed  part  of  the  bankrupt's 
sequestrated  estate  (see  Kirkland  v  More^  18th  March,  1886,  23 
S.L.R.  547).  J.  G. 

On  appeal  the  Sheriff  (Jameson)  adhered  by  the  fol- 
lowing interlocutor : — 
April  17,  IMS.         Perth,  \lth  Aprils  1893. — The  Sheriff  having  heard  parties' 

Sheriff  ja¥wo5.  procurators  and  considered  the  cause,  adheres  to  the  Sheriff- 
Substitute's  interlocutor  of  24th  February,  1893,  and  dismisses 
the  appeal ;  finds  the  claimant  James  Moir  liable  in  the  expenses 
of  the  appeal,  <fec.,  and  decerns.  Andrew  Jameson. 

Note. — The  decision  in  this  case  turns  upon  the  question 
whether  his  share  of  the  heritable  subjects  in  Leith  Street,  Edin- 
burgh, the  proceeds  of  which  form  the  fund  in  medioy  vested  in 
the  claimant  James  Ritchie  Somerville  prior  to  his  discharge  in 
bankruptcy  in  1885,  or  whether  it  did  not  vest  till  the  death  of 
his  father,  John  Somerville,  in  1891.  I  agree  with  the  learned 
Sheriff-Substitute  that,  under  the  disposition  and  settlement  of 
William  Somerville,  dated  18th  January,  1826,  the  share  in 
question  did  not  vest  till  the  death  of  the  second  liferenter,  John 
Somerville,  in  1891.  Three  points  deserve  to  be  noted  with  regard 
to  the  destinations  in  the  said  deed.  (1)  It  is  clear  that  the  person 
or  persons  answering  to  the  description  of  "  heirs  of  the  body  "  of 
John  Somerville  were  not  ascertained  or  capable  of  ascertainment 
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at  the  death  of  the  testator.  (2)  There  is  what  practically  amounts  pbbthmim. 
to  a  survivorship  clause  with  regard  to  the  heir  or  heirs  of  John  ^ffJS^S^* 
Somerville's  body  who  are  to  succeed  to  the  property  in  question,  8o»^"'«- 
because,  while  there  is  a  destination  of  the  proceeds  of  the  said  ^p^"^*^- 
subjects  to  and  among  the  "children"  of  the  said  John  Somer- ®*'*'*''^^"'^"- 
ville  on  his  death  "  if  the  said  John  Somerville  has  heirs  of  his 
"  body,"  there  is  also  a  direction  .to  convey  and  make  over  the 
subjects  themselves  to  a  single  heir  "should  the  said  John  Somer- 
"  ville  leave  one  heir  of  his  body  only."  This  points  strongly  to 
the  date  of  John  Somerville's  death  as  being  the  period  of  vesting. 
In  the  third  place,  in  addition  to  the  survivorship  clause  I  have 
referred  to,  there  is  a  destination-over  in  these  terms,  "Ninth, 
"failing  the  said  Rev.  James  Somerville  and  his  son,  the  said 
"  John  Somerville,  and  the  heirs  of  his  body,  then  my  said  trustees 
"  are  to  hold  the  free  residue  of  my  personal  estate,  together  with 
"  the  said  subjects  in  Leith  Street,"  for  the  liferent  of  the  testator's 
sister,  and,  failing  her,  the  subjects  are  to  be  sold  and  the  proceeds 
to  be  divided  "  among  my  said  sister's  children."  It  will  be  seen 
that,  in  the  deed  under  construction,  the  word  "  failing  "  is  some- 
times used  to  signify  merely  failing  a  person  by  death,  and  is  also 
used  for  its  more  usual  purpose  as  introducing  a  conditional  insti- 
tution. But,  so  far  as  it  is  used  for  its  usual  purpose,  I  think  the 
period  to  which  it  applies  must  be  held  to  be  the  death  of  John 
Somerville,  and  I  think  it  is  plain  that,  if  he  died  without  heirs  of 
his  body,  the  subjects  would  have  fallen  to  the  testator's  sister  in 
liferent  (if  alive),  and  in  any  event  to  her  children  in  fee. 

But  it  was  argued  for  the  claimant  James  Moir  that  this  case  was 
ruled  by  the  case  of  M^ Alpine,  10  R.  837,  and  that,  although  vest- 
ing did  not  take  place  a  morte  testatoris,  it  yet  took  place  in  each  of 
John  Somerville's  children,  as  members  of  a  class,  at  their  respec- 
tive births,  or  at  all  events  on  their  respectively  attaining 
majority,  although  the  shares  might  be  subject  to  partial  defeas- 
ance in  the  event  of  additional  children  being  bom.  But  I  may 
point  out  that  in  M'Alpine^s  case  there  was  a  survivorship  clause 
which  plainly  pointed  to  the  attainment  of  majority  by  the  bene- 
ficiaries respectively  as  the  date  of  the  vesting  of  their  respective 
shares  in  each  of  them,  for  it  was  only  in  the  event  of  the  bene- 
ficiaries not  attaining  majority  that  a  right  of  accretion  was  given 
to  the  survivors.  There  is  no  such  clause  in  the  present  deed. 
On  the  contrary,  the  survivorship  clause  here  points  plainly  to 
the  death  of  John  Somerville  as  the  period  of  vesting. 

On  the  whole  matter,  therefore,  I  am  of  opinion  that  there  was  no 
vesting  of  the  share  in  question  till  the  death  of  John  Somerville, 
the  last  of  the  two  first-named  liferenters.  The  succession  could 
not  open  to  the  third  liferenter  or  her  children,  as  her  and  their 
right  was  only  to  emerge  in  the  event  of  the  death  of  John  Somer- 
ville without  "  heirs  of  his  body." 

I  was  referred  to  the  cases  above  mentioned  and  to  those  men- 
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Somerrflle'i 
Trnttees  V 
Bomervllle. 


No.  74. 

Pbethbhibi. 
Seciamtratioii. 


tioned  in  the  Sheriff-Substitute's  note,  and  also  to  the  following : 
—Boss's  Trustee,  12  R.  378;  CarleUm  v  Thomson,  6  M.  (H.L.) 
151 ;  Bry son's  Trustees  v  Clark,  8  R.  142  ;  KirhUmd  v  KirklaTuTs 
Trustee,  13  R.  798;  and  Trapper  v  Meredith,  10  M.  38. 

A.  J. 
For   nominal    raisers  and  for  claimant  Somerville — Mr.  J.   B. 

M*Cash,  Perth. 
For  claimant  Moir—Mr.  J.  C.  Dow,  Perth. 


In  James  Miller's  Sequestration. 

Sequestration — Trustee — JXsqwUifieation — Auditor  of  Court — 
Adverse  interest, — Candidate  for  trusteeship  held  not 
disqualified  because  he  was  (1)  auditor  of  Sheriff  Court; 
(2)  nominee  of  preponderating  creditor  alleged  to  have 
interest  adverse  to  that  of  general  body  of  creditors. 

Seqtiestration — Voting — Oath  and  mandate  of  unregistered 
association — Votichers, — Oath  emitted  by  an  authorised 
member  (who  was  also  president)  of  an  unregistered  asso- 
ciation to  a  debt  due  by  the  treasurer,  vouched  by  his 
books,  and  mandate  to  vote  contained  in  minute  of 
general  meeting  of  association,  held  sufficient. 

Companies  Act,  1862,  section  4 — Illegal  partnership — Inter- 
pretation of  "gain" — Held  that  an  unregistered  associa- 
tion of  over  twenty  members,  formed  to  provide  sick  and 
funeral  allowances  and  to  give  loans  to  members  to  the 
extent  of  their  deposits,  is  not  an  association  for  the 
"acquisition  of  gain,"  and  consequently  illegal,  in  the 
sense  of  section  4  of  the  Companies  Act,  1862. 

A  competition  for  the  trusteeship  arose  in  the  sequestra- 
tion of  James  Miller,  grocer,  Perth,  between  Mr.  C.  S. 
Romanes,  C.A.,  Edinburgh,  and  Mr.  James  Moir,  accountant, 
Perth.  Mr.  Romanes  received  votes  to  the  extent  of 
£126  14s.  lid.,  and  Mr.  Moir  to  the  extent  of  £616  15s.  lOd. 
The  principal  vote  for  Mr.  Moir  was  by  a  mandatary  of  the 
Benevolent  Yearly  Association,  Perth,  for  sums  amounting 
to  £554  14s.  Id.,  claimed  to  be  due  to  the  association  by  the 
bankrupt,  who  had  been  their  treasurer.  Personal  objections 
were  stated  against  Mr.  Moir  to  the  effect  (1)  that  he  was 
auditor  of  Perth  Sheriff  Court,  and  (2)  that  he  was  identified 
with  the  association  through  having  assisted  in  the  prepara- 
tion of  their  claim,  they  having  an  interest  adverse  to  that 
of  the  other  creditors.  Mr.  Bomanes  also  objected  to  the 
association's  vote  in  respect  (1)  that  the  association  was 
illegal  under  section  4  of  the  Companies  Act,  1862,  as  it 
consisted  of  more  than  twenty  persons,  and  was  formed  for 
the  acquisition  of  gain,  and  was  unregistered;  (2)  that  the 
oath  emitted  by  a  member  of  the  association  was  invalid,  no 
claim  being  competent  to  the  association,  but  only  to  the 
individual  members  thereof;  (3)  that  the  mandate  to  vote 


Digitized  by 


Google 


1893.]  SHERIFF  COURT  REPORTS  229 

was  invalid,  not  having  been  shown  to  be,  and  not  bearing  p»»^w"- 
to  be,  granted  by  a  majority  of  the  members;  and  (4)  that  aequiSSiJioiL 
the  books  produced  did  not  sufficiently  vouch  the  claim. 
The  purposes  of  the  association  were  (1)  to  give  allowances  • 
to  sick  and  infirm  members;  (2)  to  pay  funeral  allowances 
to  the  representatives  of  deceased  members;  (3)  to  make 
advances  to  members  not  exceeding  in  amount  their  contri- 
butions for  the  year.  The  oath  objected  to  was  signed  by 
a  member  who  was  also  president  of  the  association,  and 
who  was  also  authorised  to  do  so  by  a  general  meeting  of 
the  association  of  which  a  minute  was  produced.  This 
minute  did  not  beeur  that  the  meeting  consisted  of  a  majority 
of  the  members.  In  the  minute  a  mandate  to  vote  was 
granted,  and  the  vouchers  produced  consisted  of  books  of 
the  bankrupt  showing  the  sums  received  and  paid  by  him, 
and  bringing  out  the  balance  claimed.  Members'  books 
were  also  produced  vouching  items  to  an  amount  sufficient 
to  outweigh  the  votes  for  Mr.  Ilomane&  After  hearing  the 
objections  debated,  the  Sheriff-Substitute  (Grahame)  pro- 
nounced the  following  interlocutor  declaring  Mr.  Moir  duly 
elected: — 

Pbrth,  24<A  March,  1893.— The  Sheriflf-Substitute  having  M»rch8«. im 
heard  parties  on  the  objections  on  behalf  of  Charles  Simon  ^'*®'**^®*^"^'' 
Romanes,  accountant  in  Ediuburgh,  and  answers  thereto  on  behalf 
of  James  Moir,  accountant  in  Perth,  in  the  competition  between 
them  for  the  office  of  tnistee  on  the  sequestrated  estates  of  James 
Miller,  grocer,  5  North  Methven  Street,  Perth,  for  the  reasons 
mentioned  in  the  subjoined  note,  repels  said  objections,  and  hereby 
declares  the  said  James  Moir,  whom  failing,  Andrew  Macdougall 
Sneddon,  sohcitor,  Perth,  to  have  been  duly  elected  trustee  and 
trustees  in  succession  on  the  said  sequestrated  estates  in  terms  of 
the  statutes;  finds  the  said  Charles  Simon  Romanes  liable  to  the 
said  James  Moir  in  the  sum  of  £5  58.  of  expenses,  and  decerns. 

John  Grahams. 

Jfote, — As  shown  in  the  minutes  of  meeting  of  creditors,  there 
were   nominated  to   the   office    of  trustee   in   the   sequestration 

(1)  Charles   Simon    Romanes,    accountant    in    Edinbuigh,    and 

(2)  James  Moir,  accountant  in  Perth,  whom  failing,  Andrew 
Macdougall  Sneddon,  solicitor  in  Perth,  and  votes  in  support 
respectively  of  these  gentlemen  were  tendered,  the  votes  in  support 
of  Mr.  Romanes  amounting  to  JE126  Hs.  lid.,  and  those  tendered 
in  favour  of  Messrs.  Moir  and  Sneddon  to  £616  ISs.  lOd.,  leaving 
J&490  Os.  1  Id.  of  an  apparent  majority  in  value  in  favour  of  the 
said  James  Moir,  whom  failing,  Andrew  Macdougall  Sneddon. 
No  personal  objections  were  stated  to  the  appointment  of  Mr. 
Bomanesi  but   certain    personal  objections   were  taken  to  the 
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PMrmHiM.    appointment  of  the  other  candidate;  and  objections  were  taken  to 

SflqointnSioD.  ^^^  ^^^®  ^^  favour  of  Messrs.  Moir  and  Sneddon  tendered  by  Mr. 

MarchaT,  1888.  M*Ca8h,  solicltor  in  Perth,  as  mandatary  for  the  Benevolent  Yearly 

«h«ri«r7i7AHAif».  Associationt  and  which  objected  votes  amounted  in  value  to  the 

sum  of  £554  Hs.  Id. 

As  regards  the  grounds  of  personal  disqualification  which  have 
been  stated  as  excluding  the  appointment  of  Messrs.  Moir  and 
Sneddon,  they  do  not  seem  to  me  to  be  sufficient.  The  holding  by 
Mr.  Moir  of  the  office  of  auditor  of  Court,  which  is  the  only  office 
held  by  him  in  this  Court,  is  not  one  which  has,  in  practice,  been 
held  as  constituting  a  disqualification  for  the  trusteeship  in  a 
bankruptcy,  and  I  see  no  reason  why  effect  should  be  given  to  it 
in  the  present  case.  Apart  from  the  auditing  of  the  accounts  of 
litigants  in  the  Court,  an  auditor  of  Court  has  no  connection  with 
any  of  the  processes  in  Court ;  and  as,  in  the  event  of  Mr.  Moir 
being  appointed  trustee  in  the  present  sequestration,  another  party 
will  be  appointed  to  audit  the  accounts,  he  will  occupy  an  indepen- 
dent position  in  that  matter,  and  any  objection,  therefore,  to  his 
appointment  on  the  ground  of  the  auditorship  will  fall.  His  being 
possessed  of  the  qualifications  and  experience  required  for  the 
office  of  auditor,  instead  of  constituting  an  objection  to  his  appoint- 
ment as  trustee,  are,  I  think,  such  as  may  be  held  specially  to  recom- 
mend him  as  suited  for  the  discharge  of  the  duties  of  that  office.  I 
am  further  of  opinion  that,  as  regards  the  averment  of  his  alleged 
disqualification  in  respect  of  his  connection  with  the  Benevolent 
Yearly  Association,  and  of  his  having  thus  an  adverse  interest  to 
the  general  body  of  creditors,  there  are  no  grounds  for  holding 
that  he  has  such  an  opposing  interest  to  the  general  body  of 
creditors,  either  in  respect  of  said  alleged  connection  with  the 
association,  or  otherwise,  as  to  disqualify  him. 

As  regards  the  question  of  the  effect  of  the  votes  which  have 
been  tendered  on  behalf  of  the  respective  candidates  for  the 
trusteeship,  I  do  not  think  that  the  objections  which  have  been 
taken  to  the  votes  tendered  by  Mr.  M'Cash  as  mandatary  for  said 
association  can  be  sustained.  The  objections  taken  to  these  votes 
and  which  were  urged  at  the  hearing  of  parties  as  sufficient 
grounds  for  their  rejection  were,  first,  that  the  said  Benevolent 
Yearly  Association,  not  having  been  registered  under  the  Com- 
panies Act,  1862,  was,  as  being  a  society  constituted  for  purposes 
of  gain  and  as  having  more  than  twenty  members,  an  illegal 
society;  second,  that  supposing  this  objection  not  to  be  a  good 
one,  Mr.  M*Cash  was  not  possessed  of  sufficient  authority  entitling 
him  to  vote  as  their  mandatary;  third,  that  the  affidavit  as  to  the 
alleged  debt  due  to  the  society  is  not  supported  by  an  oath  of 
verity  as  required  by  the  statute;  and,  fourth,  that  the  debts  set 
forth  in  the  claims  founded  upon  were  not  sufficiently  vouched. 

The  determination  of  the  question  as  to  the  legality  of  said 
association  depends  upon  the  character  and  objects  of  the  assodar 
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tion,  and  the  principle  of  decision  in  this  matter  is,  I  think,  to  be  PuraBHiRB. 
found  in  the  distinction  which  was  stated  by  the  Master  of  the  g^^^ition 
Rolls  in  the  case  of  Hargrove  <k  Company^  10  Ch.  546,  between  n^rchw, im. 
societies  or  associations  founded  for  the  purpose  of  acquisition  ghoriffOEiiH ami. 
of  gain  and  those  whose  object  is  not  that  of  acquisition, 
but  merely  for  the  distribution  of  the  funds  contributed  by  the 
members  of  the  association.  In  that  case  the  Master  of  the 
Rolls,  in  interpreting  the  meaning  of  the  word  "gain"  in  the 
4th  section  of  the  Companies  Act,  which  applies  to  companies 
or  associations  having  for  their  object  the  acquisition  of  gain 
either  by  the  companies  or  associations  or  the  individual  members 
thereof,  states  that  the  word  means  acquisition,  and  that  this 
section  of  the  Act  should  not  be  held  to  apply  to  associations  the 
objects  of  which  were  such  as  prima  fajcie  would  lead  to  expendi- 
ture as  distinguished  from  profit.  Now,  it  appears  to  me  that 
the  Benevolent  Yearly  Association  is  one  which,  on  the  principle 
thus  laid  down,  does  not  possess  the  character  bringing  it  within 
the  application  of  the  section  of  the  Act  referred  to.  There  is 
not,  in  the  present  instance,  an  association  formed  for  the  purpose 
of  gain,  but  merely  for  the  distribution  of  the  funds  contributed 
by  the  members,  either  in  the  shape  of  sick  or  funeral  allowances, 
or  of  loans  not  exceeding  the  amount  of  the  contributor's  deposit, 
and  the  funds  remaining  after  their  application  to  this  purpose 
being  subject  to  a  yearly  division  among  the  members. 

As  regards  the  second  and  third  objections,  as  to  the  insufficiency 
of  the  mandate  granted  in  terms  of  the  minutes  of  meeting  of  the 
association  held  on  17th  March,  1893,  in  favour  of  Mr.  M<!lash, 
and  of  the  affidavit  of  Mr.  Blair  in  respect  of  the  debt  constituting 
the  claim  of  said  association,  the  terms  of  the  minute  of  meeting 
of  the  association  show  a  unanimous  resolution  to  grant  the 
requisite  authority  to  Mr.  MK^ash  to  act  as  their  mandatary  as 
regards  their  whole  claims  against  the  bankrupt,  and  to  Mr. 
David  Blair,  the  president  of  the  association  and  a  partner  therein, 
to  emit  the  necessary  affidavit  as  to  the  debts  alleged  to  be  due  by 
the  bankrupt  to  the  association  in  the  claims  imder  which  Mr. 
M'Caflh  has  voted. 

In  regard  to  the  fourth  objection,  as  to  the  insufficiency  of  the 
vouchers,  it  is,  I  think,  sufficiently  met  by  the  production  of  the 
society's  books,  and  there  are  special  vouchers  in  regard  to  certain 
items  in  the  claim  sufficient  in  amount  to  turn  the  vote  in  favour 
of  the  candidate  Mr.  Moir,  whom  failing,  Mr.  Sneddon.         J.  G. 

For  Mr.  Romanes — Mr.  William  Thomsok,  advocate,  Edinburgh ; 

and  Mr.  John  Stewabt,  Perth. 
For  Mr.  Moir— Mr.  J.  B.  M'Cash,  Perth. 
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No.  75.      James  Reid,  Pwrauer;  William  Scott  Ferguson  and 
piETBSHiM.  Another,  Defenders, 

BeidvfergoMii*  Interdict^ Disputed  rtght^Jua  tertii—ffeld  that   a  label 

—  affixed  to  a  church  seat  by  A,  one  of  the  joint  occupants, 

could  not  be  removed  brevi  manu  by  B,  the  other  joint 
occupant,  whether  A  had  a  right  to  place  the  label  there 
or  not. 
Church  pew — Landtoard  parish — Agricultural  tenants  right 
to  sittings — Laridlord^s  right  to  allocate — Jurisdictiofu 
— Obiter  dictum  that  a  heritor,  as  trustee  for  himself 
and  the  parishioners  resident  on  his  estate,  is  the  person 
to  determine  their  respective  interests  in  parish  church 
sittings  allocated  to  the  estate,  and  that  unless  serious 
objection  can  be  urged  to  his  decision,  the  jurisdiction  of 
Courts  of  law  is  excluded. 

In  this   action  interdict  was  sought  by  James   Reid, 
farmer,  Whinniemuir,  near  Perth,  against  William  Scott 
Ferguson,  farmer,  Pictstonhill  and  Balgarvie,  near  Perth, 
and  Alexander  M'Laren,  farm  servant,  Pictstonhill  afore- 
said, "  from  taking  possession  of,  carrying  aviray,  catting  or 
"destroying   any   brass   frame   work    and    printed    label 
"  bearing  the  words  *  pew  No.  4,  Whinniemuir,  5  sittings,' 
"both  belonging  to  the  pursuer,  and  aflked  to  the  pew 
"  No.  4  on  the  south  side  of  the  east  gallery  of  the  Scone 
"  Parish    Church,   New    Scone."      The   pursuer   fiuid   the 
defender  Ferguson  had  been  disputing  as  to  the  right  of 
occupation  of  the  pew.     It  was  admitted  that  the  defender 
Ferguson,  by  himself  and  his  servant,  the  other  defender,  had 
several  times  removed  the  label  so  affixed  by  the  pursuer ; 
but  the  defender  pled,  inter  alia,  that  the  pursuer  had  no 
exclusive  right  to  the  sittings,  that  he  had  no  right  to 
interfere   with   the   fabric    of   the   church,   and   that  the 
defender  was  justified  in  removing  the  tickets.     Parties' 
agents  were  heaxd  on  the  closed  record,  and  thereafter  the 
Sheriff-Substitute  (Grahame)  issued  the  following  inter- 
locutor : — 
March  90, 1898.         Pebth,  20^A  if arc^,  1893. —Having  heard  parties' procurators 
8heriflGiu.HAKB.on  the  closcd  record  and  relative  productions,  and  advised  the 
cause,  finds  that   the   pursuer  and  the  defender  Ferguson  are 
respectively   tenants   on   the   estate    of    Kincarrathie,    which    is 
situated  in  the  parish  of  Scone,  and  is  the  property  of  the  Earl  of 
Mansfield;  that,  under  the  division  of  the  sittings  in  the  new 
church  of  Scone  parish,  made  on  the  15th  August,   1788,   as 
recorded  in  the  minutes  of  the  heritors  of  that  parish  in  reference 
to  said  division,  and  excerpts  of  which  mhiutes  form  No.  6  of  this 
process,  there  were  allocated  to  the  proprietor  of  Kincarrathie  estate 
the  front  seat  "  on  the  south  side  of  the  east  gallery,  the  backmost 
**  seat  of  the  east  side  of  the  same  gallery,  and  8  feet  and  a  half 


Digitized  by  LjOOQ IC 


1893.]  SHERIFF  COURT  REPORTa  233 

"  in  the  seat  or  pew  immediately  before  the  la^t-meritioned,"  and    pmthmim. 

which  seat  is  the  one  referred  to  in  this  process  as  pew  No.  4,  and,  ^***  p  Ferguaon, 

putting  aside  the  front  gallery  seat  as  appropriated  for  the  use  Marchso, im. 

and  occupation  of  the  proprietor  of  the  estate,  the  remaining  seats  sheriff  qbahamb. 

fell  to  be  jointly  possessed  and  occupied  by  the  tenants  and  their 

servants  on  said  estate   in  the  proportions   determined   by  the 

proprietor ;  that  it  is  not  alleged  that  any  special  designation  has 

been  made  by  the  proprietor  of  Kincarrathie  of  the  sittings  to  be 

possessed  and  occupied  by  the  pursuer  and  said  defender  Ferguson 

and  their  servants  in  respect  of  their  respective  tenancies,  and 

specially  that  there  has  been  no  such  designation  in  regard  to  the 

sittings  in  said  pew  No.   4;  that  in  the  beginning  of  October, 

1892,  the  pursuer,  who  has  been  for  three  years  tenant  of  the 

farm  of  Whinuiemuir  on  Kincarrathie  estate,  and  who  avers  that 

for  upwards  of  forty  years  the  tenants  of  said  farm  and  their 

servants  have,  in  virtue  of  their  leases,  occupied  five  sittings  in 

said  pew,   had  affixed,  or  caused  to  be  affixed  by  the  beadle,  a 

printed  card  in  a  metal  frame,   having  on  it  the  words  "  Pew 

"  No.  4,  Whinniemuir,  five  sittings  ";  that  on  Sunday,  9th  October, 

1892,  said  card  was,  under  the  defender  Ferguson's  mstructions, 

removed   by   one   of  his   servants,   and   that  on   Sunday,    27th 

November,   1892,  another  card  having  been  inserted  two  days 

before  by  the  beadle  of  the  church  on  the  ]mrsuer's  instructions  in 

said  frame,  both  card  and  frame  were,  by  the  defender  Ferguson's 

orders,    removed   and   taken   possession   of   by  his  servant,  the 

defender  McLaren:   Finds   in   point   of  law   that  the  defenders 

Ferguson  and  McLaren  have  not  instructed,  or  offered  to  instruct, 

any  such  interest  in  or  right  of  possession  or  use  of  the  sittings 

in  such  pew  as  to  entitle  either  of  them  to  remove  or  interfere 

with  the  pursuer's  said  card  and  plate  as  alleged,  and  that  their 

proceedings  as  complained  of  by  the  pursuer  were  illegal,  and  that 

the  pursuer  is  entitled  to  the  interdict  he  now  craves ;  therefore 

grants  interdict  against  the  defenders  in  terms  of  the  prayer  of 

the  petition;  finds  the  pursuer  entitled   to  expenses,   &c.,  and 

decerns.  John  Gkahame. 

I^ote. — In  this  case  the  pursuer  seeks  the  protection  of  an 
interdict  against  what  he  alleges  has  been  the  illegal  action  of  the 
defenders  in  removing  or  interfering  with  a  card  and  plate  which 
he  had  caused  to  be  affixed  to  pew  No.  4  in  Scone  Parish  Church 
in  assertion  of  what  he  alleges  was  his  right  to  the  occupation  or 
use  of  certain  sittings  in  said  church.  The  pursuer  and  the 
defender  Ferguson  are  both  tenant  farmers  on  the  estate  of 
Kincarrathie,  which  is  the  property  of  the  Earl  of  Mansfield,  and 
the  pew  No.  4  is  one  of  those  which  at  the  division  of  the  Parish 
Church  of  Scone  in  1788,  was  allocated  for  the  use  of  the  t43nants 
and  their  servants  on  Kincarrathie  estate.  It  does  not  appear 
that^  following  upon  said  division  of  the  sittings,  any  distinct 
designation  of  the  sittings  in  pew  No.  4  has  ever  been  made  by 
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PaaTHaHiBi.  the  proprietor  o^  the  estate,  who  alone  has  power  to  do  this  for 
B«id«FerguaoD.  the  use  of  any  particular  tenant,  and  that  accordingly  the  rights 
MarchHa.  1888.  ^^  ^^®  puTsuer  aud  the  defender  Ferguson  to  occupy,  in  respect  of 
Sheriff  oiuLHAiu.  ^^^^^  farms,  any  of  those  sittings  now  rests  merely  on  the  common 
right  of  occupation  given  to  the  tenants  of  Kincarrathie  under 
said  division,  as  set  forth  in  the  minutes  of  the  heritors.  In  the 
present  process  the  pursuer,  while  averring  on  record  his  right  to 
the  occupation  of  the  numher  of  sittings  of  pew  No.  4  stated  on 
the  card  he  had  caused  to  be  affixed  to  that  pew,  does  not,  in  the 
conclusions  of  his  petition,  ask,  nor  would  it  be  competent  for  him 
to  ask,  for  any  decision  in  reference  to  his  alleged  individual 
right  to  any  of  said  sittings.  The  question  therefore  now  to  be 
considered  is  not  one  in  regard  to  the  respective  legal  rights  of  the 
pursuer  and  the  defender  Ferguson  to  any  of  the  said  sittings,  but 
only  whether  or  not  the  defender's  proceedings  in  removing  brevi 
manu  the  pursuer's  card  and  plate  were  illegal,  and  such  as,  in  the 
meantime,  until  the  legal  rights  of  parties  are  determined  in  a 
competent  action,  to  entitle  the  pursuer  to  the  protection  of  Uie 
interdict  he  now  craves;  and  in  now  giving  judgment  in  the 
pursuer's  favour,  all  that  is  to  be  understood  is  that,  whatever 
the  rights  of  the  parties  may  be  to  the  sittings  in  question,  the 
defender  was  not  entitled  brevi  manu  to  remove  or  destroy  the 
card  and  plate  which  the  pursuer  had  affixed  to  pew  No.  4  in 
assertion  of  his  alleged  right  to  the  occupation  of  certain  sittings 
therein.  If  the  defender  Ferguson  was  of  opinion  and  desired  to 
maintain  that  the  statements  made  by  the  pursuer  on  his  card 
were  inconsistent  with  and  inferred  an  invasion  of  his  (Ferguson's) 
right  to  the  occupation  of  the  sittings  in  pew  No.  4,  his  proper 
course  was  not  the  violent  removal  or  destruction  of  the  pursuer's 
card,  but  an  appeal  to  a  competent  Court  of  law  to  determine 
what  the  respective  rights  of  himself  and  the  pursuer  in  regard  to 
the  sittings  in  question  were.  If  there  had  been  any  actual 
obstruction  placed  by  the  pursuer  in  the  way  of  the  defenders 
getting  access  to  said  pew,  the  case  might  have  been  different; 
but  here  there  was  only  a  mere  assertion  in  writing  or  notice  of 
the  pursuer's  alleged  right,  with  which  neither  the  defender 
Ferguson  nor  any  one  acting  under  his  authority  had  any  right 
to  interfere. 

I  would  refer  to  the  case  of  OeiU  v  TJwmpion^  12th  Jan.  1872, 
10  Macph.  327,  as  supporting  the  principle  to  which  effect  has 
been  given  in  the  present  decision.  That  case  was  one  in  which 
it  was  held  that  the  pursuer,  who  was  alleged  to  have  illegally 
diverted  a  stream  of  water  so  as  to  interfere  with  and  obstruct 
certain  alleged  rights  of  the  defender  to  the  use  of  said  stream, 
was  entitled  to  interdict  against  the  defender  removing  via  facU 
the  obstruction  which  it  was  alleged  he  had  illegally  created. 
The  action  of  the  defender  was  held  to  be  an  illegal  mode  of 
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asserting  his  rights,  this  decision  being   given  apart  from  and    pbbxhshim. 

without  reference  to  the  question  whether  the  pursuer  had  been  R«>dv  Ferguson, 

entitled  to  act  as  he  had  done,  that  question  being — as  in  the   Harchlo.  isos. 

present  case,  with  regard  to  the  pursuer's  action  in  the  affixing  of  sheriff  qbahamb. 

his  card  to  the  pew — a  matter  which  was  not  before  the  Court. 

I  may  add  that  Mr.  Kankine,  in  his  work  on  Land  Ownership 

(tliird  edition),  p.   21,  states — ^^  Interest  reipuhlicce  that  posses- 

"  sion,  however  obtained,  should  not  be  altered  without  consent  of 

"  parties  or  judicial  order,  though  rare  cases  may  happen  in  which 

"  one  will  be  justified  in  restoring  via  fiicti  a  state  of  things  which 

"  has  been  via  facti  changed,  provided  he  do  so  de  recenti  and 

"  without  a  breach  of  the  peace."     The  present  case  c^)pears  to  me 

not  to  be  one  falling  within  the  exception  herein  stated,  but  one 

to  which  the  general  principle  of  law  applies,  as  set  forth  by  Mr. 

Raiikine.  J.  G. 

The  defenders  appealed  against  this  decision,  but  the 
SheriflF  (Jameson)  adhered  by  the  following  interlocutor : — 

Perth,  I7th  April,  1893. — The  Sheriff  having  heard  parties'   ApriMT^iae. 
procurators   and   considered   the   cause,   adheres   to  the  Sheriff-  sheriff  Jam  jao». 
Substitute's  interlocutor  of  20{h  'Marcb,  1893,  and  dismisses  the 
appeal ;  finds  the  pursuer  entitled  to  the  expenses  of  the  appeal, 
ffec.,  and  decerns.  Andrew  Jameson. 

Note, — I  had  the  benefit  of  an  anxious  and  able  argument  by 
the  defender's  agent  in  this  case,  and  he  concluded  with  the 
motion  that  I  should  recall  the  Sheriflf-Substitxite's  interlocutor 
and  allow  a  proof,  for  the  purpose  principally  of  ascertaining  and 
determining  the  rights  of  the  parties  in  and  to  the  sittings  in 
pew  No.  4  of  Scone  Parish  Church.  But  in  the  defences,  No.  8  of 
process,  article  13,  it  is  averred  for  the  defender  as  follows: — 
"  The  present  action  does  not  raise  the  real  question  between  the 
"  parties,  which  is  whether  the  sittings  in  question  are  to  be  m 
"  the  exclusive  possession  of  the  tenant  of  Whinniemuir  and  his 
"  servants."  I  quite  agree  with  the  view  here  stated  ;  and  I 
further  think  that  it  would  be  most  unfortunate  to  prolong  a 
litigation  between  two  persons  worshipping  in  the  same  church 
over  what  is  really  a  trifling  matter,  and  one  that  is  capable  of 
easy  and  speedy  determination  otherwise  than  by  an  appeal  to  a 
Court  of  law. 

The  only  question  really  raised  in  this  action  is  whether  the 
defender  is  entitled  via  facti  to  remove  the  label  and  framework 
affixed  by  the  pursuer  to  the  said  pew.  I  entirely  agree  with 
the  learned  Sheriff-Substitute  that  he  was  not  so  entitled,  and 
that  the  case  of  Geils  is  an  authority  to  that  effect.  It  would 
be  absurd  to  allow  two  occupants  of  a  pew  to  fight  out  their 
rights  in  the  way  suggested  by  the  defender,  by  one  affixing 
and  the  other  removing  a  ticket  Sunday  after  Sunday.  Both 
parties  are  tenants  of  the  same  landlord,  and  derive  their  right  to 
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pmbthshim.    the  pew  from  him  aa  trustee  for  himself  and  the  parishionerB  resi- 

Reid  «  FergoMD.  dent  on  his  estate;  and  in  the  event  of  their  specific  rights  to  seato 

ApriilrTisas.    ^^^  being  precisely  defined  in  their  leases,  their  conmion  landlord 

Sheriff  jTmbsoii.  ^^  ^^e  pe]::pon  to  determine  the  limits  of  their  respective  interests. 

Further,  unless  some  very  serious  objection  could  be  urged  to  his 

decision,  I  am  disposed  to  think  that  the  jurisdiction  of  Courts  of 

law  is,  on  this  matter,  excluded.     So  much  for  the  rights  of  the 

parties  in  the  sittings  in  the  pew  in  question.     The  only  question, 

however,  as  it  seems  to  me,  in  this  case  is  as  to  the  removing  the 

frame  and  ticket.     Now,  if  the  affixing  of  these  was  an  illegal  act, 

I  think  that  the  only  parties  having  a  title  to  remove  the  same 

are  either  the  general  body  of  heritors,  as  custodiers  of  the  fabric 

of  the  church,  or  Lord  Mansfield,  as  the  heritor  to  whom  this 

particular  pew  has  been  allocated,  but  not  the  defender ;  and  his 

removal  of  the  frame  and  ticket  was,  in  my  opinion,  an  unauthorised 

and  illegal  act,  against  a  repetition  of  which  the  pursuer  is  entitled 

to  be  protected.  A.  J. 

For  punner — Mr.  J.  B.  M'Cash,  Perth. 

For  defender — ^Mr.  John  A.  Robertson,  Perth. 


No.  76.  In  John  Cadzow's  Sequestration. 

PuTBBBiRB.  Sequestration —  Voting — Married  woman — Coronet  and  eomfir 

SoSaolumUon  ^^^ — VoucheTB — Instant  verification  of  objection. — In  a 

—  competition  for  the  trusteeship  in  a  sequestration,  a  vote 

was  given  by  the  bankrupt's  mother  for  large  suius 
explained  in  her  affidavit  to  have  been  lent  him  for  the 
purpose  of  meeting  certain  specified  business  obligations. 
The  vouchers  produced  were  I.O.U.s  by  the  bankrupt 
to  his  mother;  a  bank  deposit  receipt  in  her  favour 
delivered  *to  the  bankrupt,  endorsed  by  her,  and  cashed 
by  him;  and  receipts  showing  debts  paid  by  him  at 
times  corresponding  to  the  cashing  of  the  deposit  receipt 
and  the  granting  of  the  alleged  loans.  The  claimant 
was  married  before  the  passing  of  this  Married  Women's 
Property  Act,  1881,  but  the  documents  in  question  were 
dated  after  it.  Objections,  of  which  no  instant  verifi- 
cation was  offered,  that  the  I.O.U.s  were  granted  ou  tiie 
eve  of  bankruptcy,  and  that  any  money  advanced 
belonged  to  the  claimant's  husband,  repelled. 

The  estates  of  John  Cadzow,  joint  tenant  of  Ardunie 
Farm,  Madderty,  and  residing  there,  and  sole  partner  of 
Cadzow  &  Co.,  printers  and  publishers  of  the  Oracle  news- 
paper, East  High  Street,  Crieff,  were  sequestrated  on  18th 
March,  1893.  At  the  meeting  of  creditors  for  the  election 
of  trustee,  a  vote  was  given  by  Mr.  John  R  M*Cash, 
solicitor,  Perth,  as  mandatary  for  the  bankrupt's  mother, 
Mrs.  Margaret  Brownlee  or  Cadzow,  wife  of  and  residing 
with  William  Cadzow,  farmer,  Ardunie,  Madderty,  for  a 
debt  of  £119  Os.  7d.    In  a  statement  of  debt  annexed  to 
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and  subscribed  along  with  her  affidavit,  the  particulars  of   p»»th8hi»». 
her  claim  were  set  forth  as  follows : —  sJ^Siaon. 

1.  Sum  lent  by  deponent  to  bankrupt  on  12th 
November,  1892,  to  be  paid  to  Alexander  M*Donald, 
printer,  East  High  Street,  Crieff,  conform  to  (1)  I.O.U. 
by  bankrupt  to   deponent;  (2  and    3)  I.O.U.    and 

transfer  by  McDonald  to  bankrupt,  -         -        -         -    £12     0     0 

Interest  thereon  at  5  per  cent,  from  12th 
November,  1892,  to  date  of  sequestration,         -        -        0     4     1 

2.  Sum  of  £101  lent  by  deponent  to  bankrupt 
on  23rd  November,  1892,  conform  to  I.O.U.  granted 
by  him,  being  sum  of  £100  belonging  to  her  in 
deposit  receipt  by  the  Commercial  Bank  of  Scot- 
land, Perth,  in  her  favour,  4&ted  21st  March,  1892, 
with  £1  Os.  3d.  of  interest  thereon  to  23rd  November, 
1892,  when  said  deposit  receipt  was  endorsed  by  her 
and  the  sum  uplifted  by  the  bankrupt,  who  paid 
therefrom  debts  due  by  him,  including  (1)  on  the 
same  date  (23rd  November,  1892)  £70  to  Miller  & 
Richard,  typefounders,  Edinburgh;  and  (2,  3,  and  4) 
£3  to  James  Stothard  &  Sons,  wood  merchants,  Crieff; 
£1  13s.  9d.  to  John  Brown,  plumber,  Crieff;  and  £10 
to  Crossley  Brothers,  Glasgow,  on  or  about  23rd, 
28tb,  and  29th  November,  1892,  respectively,  conform 
to  receipts  herewith  produced,  besides  other  sums 

for  wages,  &c., 101     0    0 

Interest  thereon  from  23rd  November,  1892,  to 
date  of  sequestration, 1116 

3.  Expenses  of  ordinary  action  by  deponent 
against  bankrupt  due  under  decree  pronounced  by 

the  Sheriff  of  Perthshire  at  Perth,  on  24th  March,  1 893,       4     5     0 


£119     0     7 


All  the  vouchers  referred  to  were  produced  with  the 
claim.  The  mandate  to  vote  was  signed  by  the  claimant's 
husband  along  with  her,  and  his  concurrence  was  also 
given  in  the  action  (referred  to  in  the  statement  of  debt) 
in  which  she  sued  the  bankrupt  for  repayment  of  the 
above-mentioned  loans.  Her  marriage  had  taken  place 
before  the  passing  of  the  Married  Women's  Property  Act, 
1881. 

Mrs.  Cadzow's  vote  was  given  for  Mr.  James  Moir, 
accountant,  Perth,  a  candidate  for  the  trusteeship,  who 
received  votes  (including  hers)  to  the  extent  of  £170  13s.  4d. 
The  other  candidate,  Mr.  George  Ebenezer  Dall,  accountant, 
Edinburgh,  who  received  votes  to  the  extent  of  £160  13s.  4d., 
lodged  objections  to  Mrs.  Cadzow's  vote,  "  in  respect  (1) 
"she  is  conjunct  and  confident  with  the  bankrupt,  and  the 
*'LO.U.s  produced  by  her  were  granted  by  the  bankrupt  on 
'the  eve  of  bis  bankruptcy  and  not  of  the  dates  they 
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piMBsaiu.  "respectively  bear;  (2)  in  any  event  the  said  I.0.XJ.8  do 
seSSSJtfon.  "^oi  prove  their  own  dates;  (3)  the  affidavit  by  Mrs. 
"  Cadzow  gives  no  explanation  of  the  circumstances  under 
"  which  the  alleged  advances  were  made ;  (4)  it  is  believed 
"  and  averred  that,  even  if  any  consideration  was  given  to 
"  the  bankrupt  for  the  said  I.O.U.S,  the  money  belonged  to 
"  William  Cadzow  above  designed  and  not  to  the  claimant" 
He  also  maintained  that  Mrs.  Cadzow  should  have  produced 
evidence  that  the  money  belonged  to  her  exclusive  of  her 
husband  sjtts  mariti.  After  hearing  the  questions  debated, 
the  Sheriff-Substitute  (Grahame)  sustained  the  claim  to 
vote,  and  declared  Mr.  Moir  duly  elected  trustee,  by  the 
following  interlocutor : — 
Apriiw.i8w.  Perth,  lOth  April,  1893.— The  Sheriff  having  heard  parties* 

Sheriff  gb  AH  AMI.  procurators  on  the  notes  of  objections  lodged  by  George  Ebcnezer 
Dall,  accountant  in  Edinburgh,  and  James  Moir,  accountant^ 
Perth,  respectively,  in  the  competition  between  them  for  the  office 
of  trustee  on  the  sequestrated  estates  of  John  Cadzow,  joint  tenant 
of  Ardunie  Farm,  Madderty,  and  residing  there,  and  sole  partner 
of  Cadzow  &  Company,  printers  and  publishers  of  the  Oracle 
newspaper.  East  High  Street,  Crieff,  for  the  reasons  mentioned  in 
the  subjoined  note,  hereby  declares  the  said  James  Moir  to  have 
been  duly  elected  trustee  on  the  said  sequestrated  estates,  in  terms 
of  the  statutes  :  Finds  the  said  George  Ebcnezer  Dall  liable  to  the 
said  James  Moir  in  the  sum  of  £3  3s.  of  expenses,  and  decerns. 

John  Grahake. 
Note, — The  only  question  which  now  requires  to  be  considered 
is  the  validity  of  the  objection  taken  to  the  claim  of  Mrs.  Cadzow 
for  the  sum  of  £113  under  two  I.O.U.s,  one  for  £101  and  the 
other  for  £1 2,  and  expenses  amounting  to  £i  5s.  of  au  ordiuaiy 
action  by  the  deponent  against  bankrupt  due  under  the  decree 
pronounced  by  the  Sheriff  of  Perthshire  at  Perth  on  24th  March, 
1893. 

The  first  ground  of  objection  urged  against  this  claim  is 
founded  on  the  allegation  of  the  claimant  being  conjunct  and 
confident  with  the  bankrupt,  an  objection,  however,  which  I 
cannot  hold  as  affording  of  itself  a  valid  objection  to  the  validity 
of  her  claim.  When  a  party  is  in  struggling  circumstances,  it  is 
to  his  friends  and  relations  he  naturally  turns  for  help,  and  it 
would  be  unjust  and  impolitic  if,  when  such  help  was  given,  it 
was,  without  any  proof  of  there  being  an  intention  to  defeat  the 
just  claims  of  the  bankrupt's  creditors,  to  be  held  as  a  good  ground 
for  rejecting  their  claim  to  vote  or  to  have  any  interest  in  the 
management  of  the  bankrupt's  estate.  It  is  a  matter,  no  doubt, 
to  be  taken  into  account,  and  if  the  alleged  debt  was  incurred 
under  suspicious  circumstances  it,  of  course,  ought  not  to  be  allowed; 
but  when,  as  in  the  present  instance,  there  are  circumstances 
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discloeed  which  tend  to  show  that  the  money  given  to  the  bank-    pmthbhikb. 
rupt  was  expended  in  a  legitimate  manner,  and  given  with  an   g^^^^^^tf^n 
honest  design  for  his  assistance  and  not  to  rear  up  any  bogus   ^p^f^  ig^j 
claim,  it  would,  I  think,  be  wrong  to  give  efiFect  to  the  objection  BheriffGTAHAJii. 
of  the  claimant  being  in  a  conjunct  and  confident  relation  to  the 
bankrupt.     The  debt  founded  on  affords  an  ex  facie  valid  claim ; 
and  as,  at  the  present  stage,  when  the  question  is  one  merely  as 
to  the  right  of  voting  in  the  election  of  tmstee  and  not  as  to  the 
validity  of  a  claim  to  rank  on  the  estate,  no  allowance  of  proof 
can  be  given,  and  an  instant  verification  is  required  as  to  any 
averment  of  improper  acting,  the  vote  in  question  must,  I  think, 
be  held  to  be  free  from  any  objection  founded  on  an  alleged 
intention  by  the  claimant  to  defraud  the  creditors. 

The  next  ground  of  objection  is  that,  as  the  affidavit  of  the 
claimant  does  not  afford  any  explanation  of  the  grounds  of  the 
alleged  debt  on  which  she  founds,  the  vote  cannot  be  received. 
This  objection  is,  I  think,  sufficiently  met  by  a  reference  to 
the  state  of  debt  annexed  to  the  affidavit,  which  sufficiently 
narrates  the  origin  of  the  debt. 

The  remaining  objection  that  the  money  advanced  in  the  I.O.U.s 
was  the  property  of  the  claimant's  husband  falls  also  to  be  repelled. 
Though  the  claimant  and  her  husband  were  married  previous  to 
the  passing  of  the  Married  Women's  Property  Act,  the  documents 
in  question  bear  a  date  subsequent  to  the  passing  of  that  statute. 
She  herself  swears  that  the  money  was  her  own,  and,  as  it  falls 
upon  the  objector  to  verify  any  allegation  he  makes  as  to  it  not 
having  formed  part  of  her  own  estate  at  the  time  when  the  I.O.U.s 
were  granted  and  he  has  not  done  so,  the  objection  taken  on  this 
ground  falls  also  to  be  repelled. 

On  the  whole,  I  find  no  good  ground  for  rejecting  Mrs. 
Cadzow's  claim  to  vote;  and  as  the  objections  to  other  votes 
made  by  both  parties  have  been  departed  from,  it  is  not  neces- 
sary now  to  give  any  finding  except  ae  regards  Mrs.  Cadzow's 
claim.  J.  G. 

For  Mr.  Moir— Mr.  R.  Hunter  (Mr.  J.  B.  M*Cash),  Perth. 
For'  Mr.  Dall— Mr.  Thos.  Cualmebs  (Messrs.  Skeete,  Cualmebs, 
&  Kino),  Perth. 


SHERIFF  COURT  OF  DUMFRIESSHIRE.  No.  77. 

A,  Pursuer;  B,  Defender.  dumteimibhiu. 

Parent  and  Child — Aliment — Ctistody  of  illegitimate  child —  ^1^ 
Removal  to  foreign  country, — A  was  a  farmer's  daxighter, 
and  B  a  farmer.  A  held  a  decree  against  B  for  aliment  for 
ten  years  for  an  illegitimate  female  child.  A  went 
abroad  with  her  father  and  his  family  about  five  years 
ago.  Defender  continued  without  remonstrance  to  pay 
aliment  under  the  decree  until  the  expiry  of  the  ten 
years.  A  sought  a  continuation  for  two  years,  which  was 
refused  by  B,  who,  after  action  raised,  offered  to  take  the 
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ddmwimshibw.  custody  of  the  child.     A  pleaded  that  the  child  was  still 

ArB.  unable  to  work  to  earn  her  own  support,  "and  further, 

"  by  the  Education  Acts  chUdren  in  this  country,  and 
"  also  in  the  United  States  where  pursuer  resides,  must 
"  attend  some  public  school  up  to  the  age  of  fourteen 
"years."  B  pleaded  as  preliminary,  "The  pursuer  by 
"her  actings  is  barred  from  insisting  in  the  present 
"action";  also,  on  the  merits,  "3.  The  pursuer 
"  having  removed  the  child  to  tropical  and  semi-tropical 
"countries  without  the  consent  and  contrary  to  the 
"  wishes  of  defender,  he  is  not  liable  in  further  payment 
"of  aliment."  Held  that  the  pursuer  was  entitled  to 
the  continuation  sought  for,  and  that  the  defender's 
offer  to  take  the  custody  of  the  child  was  not  one  which, 
in  the  circumstances,  could  be  entertained. 

The  facts  of  the  case  appear  sufficiently  from  the  rubric. 
The  interlocutor  of  the  Sheriff-Substitute  (Campion)  was  as 
follows : — 
Mayo^iMs.  DUMFRIES,  23rc/  May,  1893.— The  Sheriff-Substitute  having 

Sheriff  Campion,  considered  the  closed  record  and  whole  process,  after  a  debate 
thereon,  finds  that  the  pursuer  is  entitled  to  a  continuation  of 
aliment  for  her  illegitimate  female  child,  of  which  the  defender  is 
the  father,  for  the  period  of  two  years  as  from  19th  June,  1892; 
therefore  repels  the  defences  and  grants  decree  against  the 
defender  in  terms  of  the  prayer  of  the  petition ;  finds  the  defender 
liable  in  expenses,  &c.  Gbo.  Campion. 

Note, — The  facts  as  to  the  age  of  the  child  and  the  general 
circumstances  in  which  she  is  now  placed  are  not  disputed.  The 
question  is  whether  the  pursuer  is  entitled  to  demand  aliment 
from  defender  until  the  child  attains  the  age  of  twelve  years  ?  Had 
pursuer  remained  with  her  child  in  this  country  there  could,  I 
think,  have  been  no  doubt.  While  it  is  perhaps  possible  for  some 
child  of  exceptional  talents  at  the  age  of  ten  to  pass  the  required 
standard  which  exempts  children  from  further  school  attendance, 
such  a  case  is  quite  exceptional,  and  even  to  pass  such  a  standard 
by  the  age  of  twelve  is  not  a  common  one.  The  Education  Acta 
and  Acts  relating  to  the  employment  of  children,  so  far  as  they 
affect  the  length  of  time  during  which  aliment  is  to  be  granted, 
are  to  be  found  fully  considered  in  the  case  oi  A  \  B,  Guthrie's 
Select  Cases,  p.  44.  The  only  difference  in  this  case  is  that  the 
child  has  followed  the  mother,  who  emigrated  with  her  parents  to 
the  State  of  Massachusetts  about  five  years  ago.  Thoxigh  we  are 
not,  I  think,  necessarily  concerned  with  what  the  education  laws 
in  the  State  of  Massachxisetts  may  be,  the  only  evidence  on  the 
point,  for  what  that  evidence  is  worth,  is  to  the  effect  that  opinion 
in  that  State  is  much  the  same  as  in  this  country  in  favour  of 
continuing  the  education  till  the  child  may  have  reached  the  age 
of  fourteen  years.  But  I  rather  incline  to  think  the  mother  is 
entitled  to  claim  that  the  case  shall  be  regulated  by  the  laws  of 


Digitized  by  LjOOQIC 


1883.]  SHERIFF  COURT  REPORTS.  241 

this  country  and  the  prevailing  opinion  now  resulting  from  such  dpmieiiimwu. 
Acts  as  to  the  continuation  of  a  child's  education  to  an  age  when        ajmb. 
it  may  be  supposed  on   an   average    to  have  attained  a  certain    May  a.  laaa. 
standard  of  education.     Whatever  be  the  case  in  other  civilized  sheriffOA«pio». 
countries,  certainly  in  this,  public  opinion,  finding  expression  in 
various  Acts,  has  materially  restricted  the  employment  of  child 
labour,  and  consequently  modified  the  age  at  which  the  child  may 
be  presumed  able  to  contribute  to  its  own  support    We  have,  indeed, 
decisions  in  which  it  has  been  held  that  an  illegitimate  female 
child  is  entitled  to  aliment  up  to  the  age  of  fourteen  years,  e.g.y 
Grant  y  Reedy  5  S.L.R  144.     Here  aliment  is  asked  only  until 
the  child  attains  the  age  of  twelve  years,  which,  looking  to  all  the 
circumstances  of  the  case,  appears  to  be  a  reasonable  claim  on  the 
part  of  the  pursuer. 

There  further  remains  the  defender's  offer  to  take  the  custody 
of  the  child.  Whatever  be  the  merits  usually  of  such  an  offer,  in 
the  present  instance  it  appears  open  to  exceptional  objections. 
Even  if  a  bona  fide  offer — and,  judging  from  the  correspondence,  it 
is  made  for  the  first  time  on  record — it  comes  at  a  time  when  it  is 
practically  useless  to  the  pursuer,  even  were  she  willing  to  accept 
it.  One  year  of  the  two  for  which  aliment  is  craved  has  already 
about  elapsed,  and  is  the  pursuer  now  to  bear  the  expense  of  sending 
a  young  child  from  the  State  of  Massachusetts  to  the  parish  of 
D ? 

On  the  question  of  offer,  see  the  case  of  Hardie  v  Leithy  31st 
October,  1878,  6  R.  115.  G.  C. 

For  pursuer— Mr.  Jas.  Hyslop  (for  Mr.  John  Grixbson),  Dumfries. 
For  defender— Mr.  David  M'Jkrrow,  Lockerbie. 


SHERIFF  COURT  OF   LANARKSHIRE.  No.  78. 

Gilbert  Kirkwood,  Pursuer ;  George  Neilson  and       lahambhiu. 
Another,  Defenders,  Neiiaon,»<r 

Jurisdiction — Review  of  police  magistrate's  decision  by  Sheriff, 
— ^The  pursuer  was  convicted  in  the  Glasgow  Police 
Court  of  theft  and  ordained  to  find  caution  for  J&IO  for 
his  good  behaviour.  He  was  liberated  on  depositing  £,\0 
in  Court,  along  with  the  usual  bond  of  caution.  Con- 
tending that  the  magistrate's  sentence  was  vltra  vires 
and  inept,  he  raised  an  action  against  the  clerk  of  Court 
and  the  procurator-fiscal,  concluding  (1)  for  repayment 
of  the  £10;  and  (2)  for  £12  12s.  in  name  of  damages. 
This  action  was  raised  in  the  Sheriff  Court — the  Sheriff 
Courts  Act,  1877,  sec.  11,  being  founded  on.  Held  that 
that  provision  did  not  apply,  that  the  Sheriff  had  no 
jurisdiction  to  review  the  magistrate's  decision,  and  that 
the  petition  was  irrelevant. 

The  facts  of  the  case  appear  from   the  rubric.     The 

interlocutors  of  the  Sheriffs  (Guthrie  and  Berry)  were 

as  f oUowe : — 
16 
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LktAvmnM.  Olabgow^  4^^  November^  1892. — Having  considered  the  caufle» 
Neiii»on*4c'  ^"^®  ^^**  ^^  petition  is  incompetent  and  irrelevant,  dismisses  it 
NoTiTisn.    ^^^   decerns ;   finds  the  pursuer  liable  in  expenses,  &c. 

Sheriff  Q^Jthm..  W.  GuTHMR 

Note, — The  pursuer  has  been  encouraged  to  raise  this  peculiar 
action  by  the  recent  decision  in  Dvnbar  v  Dempster  in  this  Court 
(8  Sh.C.  Rep.  332.)  This  case  is  entirely  different.  In  Duntxa-  v 
Dempster  there  was  a  simple  action  for  delivery  and  damages,  in 
which  the  defender  pleaded  a  Sheriff  Court  decree  in  a  civil  action 
as  a  defence.  It  was  held  that  the  pursuer  was  entitled  to  a  proof 
of  averments  which  would  have  supported,  under  the  old  procedure, 
an  action  of  reduction.  Here  the  purpose  of  the  action  is  to  set 
aside  a  criminal  sentence  by  a  Court  prima  facte  competent.  If 
that  be  so,  the  action  is  not  competent  in  any  civil  Court,  for  a 
sentence  can  only  be  set  aside  by  the  Court  of  Justiciary,  the  sole 
Court  of  review  in  criminal  matters.  Even  if  the  11th  section  of 
the  Sheriff  Courts  Act  of  1877  could  be  held  to  sanction  such  an 
anomalous  petition,  the  case  would  not  be  relevant,  because  it  is  a 
rule  of  our  law  that  no  action  of  damages  and,  ex  pari  raHone^  no 
civil  action  of  repetition  and  damages  such  as  this  appears  to  be  is 
admissible  so  long  as  the  sentence  of  which  it  complains  has  not 
been  qiiashed  by  the  proper  Court  of  appeal.  (See,  e.g.  Maclellan 
V  Miller,  1832,  11  S.  187;  Bamett  v  Whyte,  1849,  11  D.  666; 
Gilchrist  v  Anderson,  1838,  1  D.  37.) 

I  add,  with  regard  to  the  construction  of  the  1 1th  section  of  the 
1877  Act,  that  the  obvious  intention  of  the  statute  is  to  facilitate 
the  administration  of  justice  in  actions  competent  in  the  Sheriff 
Court  by  removing  the  necessity  of  raising  actions  of  reduction, 
and  its  application  is  confined,  as  I  think  the  context  shows,  to 
civil  actions.  An  action  of  reduction  in  the  Court  of  Session  to 
set  aside  this  judgment  would  not  be  enteitained  as  interfering 
with  the  jurisdiction  of  the  Court  of  Justiciary;  and  as  this  petition 
may  be  appealed  to  the  Court  of  Session,  we  should  have  the 
anomaly,  assuming  the  pursuer  to  be  right,  of  that  Court  sustaining 
a  jurisdiction  in  the  Sheriff  Court  which  it  would  not  allow  to 
itself.  W.  G. 


March  28. 1898.         GLASGOW,    2Srd  March,    1893. — Having   heard   parties'  pro- 
BheriffBuBT.   curators  and   considered  the  case,  adheres  to  the  interlocut<Nr 
appealed  against;   finds  the  appellant  liable   in   the  expenses  of 
the  appeal,  and  decerns.  Robbbt  Berrt. 

Note, — I  am  of  opinion  that  this  action  is  incompetent,  and 
have  no  hesitation  in  adhering  to  the  judgment  of  the  Sheriff- 
Substitute.  Reliance  is  placed  by  the  pursuer  on  sec.  1 1  of  the 
Sheriff  Courts  Acts  of  1877,  which  provides  that  when  in  any 
action  competent  in  the  Sheriff  Court  a  deed  or  writing  is  founded 
on  by  either  party,  all  objections  thereto  may  be  stated  and 
maintained  by  way  of  exemption  without  the  necessity^of  bringing 
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a  reduction  thereof.     The  language  of  that  section  cannot,  in  my  laha^bim. 
judgment^  be  fairly  construed  as  extending  beyond  proper  civil     §J£«J**if 
questions  in  which  the  procedure  by  reduction  before  the  Court  of     noVXiwi 
Session  was  previously  necessary.     Its  operation  cannot  be  applied  BhcriiltaEmT. 
to  authorise  the  entertainment,  by  a  Sheriff  Court,  of  an  objection 
to  a  sentence  pronounced  by  a  Coiurt  of  criminal  jurisdiction.     If 
the  argument  of  the  pursuer  was  sound,  I  do  not  see  that  it  could 
be  limited  to  the  case  of  a  sentence  pronounced  by  an  inferior 
criminal  Court — as,  for  example,  by  a    Police  Court  as  in  the. 
present  instance — but  might  be  held  to  apply  to  a  sentence  of  the 
Court  of  Justiciary  itself.    That  Court  has  an  exclusive  jurisdiction 
over  criminal  matters,  and,  whether  by  way  of  appeal  or  suspension, 
may  control  the  action  of  inferior  Courts  in  matters  of  that  nature. 
It  would  be  an  extraordinary  result  of  the  provision  in  the  Sheriff 
Courts  Act,  1877,  which  is  relied  on,  if  the  Sheriff  Court  were  to 
be  held  as  clothed  with  a  new  jurisdiction  of  the  nature  of  appeal 
over  criminal  proceedings  in  other  Courts.  R  B. 

An  action  for  damages  by  Peter  M'Kenna  against  con- 
stables who  were  instrumental  in  procuring  his  conviction 
for  disorderly  conduct  was,  on  similar  grounds,  dismissed 
by  the  Sheriff-Substitute,  whose  decision  was  affirmed  on 
appeal  to  the  Sheriff-Principal.  The  agents  were  the  same 
in  both  cases. 

For  pursuer — Mr.  James  DuKbak,  Glasgow. 
For  defenders— Mr.  John  Lindsay,  Glasgow. 


MP.— Peter  Macduff,  Pursuer;  Robert  Macduff         No.  79. 
and  Others,  Deferidere.  LAHAmmM. 

Kaodaff  V 

Appeal — Competency  of  appeal — Sheriff  Courts  Act,  1876,  Macduff,  fcc. 
section  27. — Held  that  an  interlocutor  by  the  Sheriif- 
Substitute  in  an  action  of  multiplepoinding  repelling  the 
pleas  of  incompetency,  exonerating  and  discharging  the 
holder  of  the  fund  in  medio,  and  ordering  claims,  but 
which  contained  no  decemiture,  is  not  appealable  under 
the  Sheriff  Courts  Act,  1876,  without  the  leave  of  the 
Sheriff-Substitute. 

In  an  action  of  multiplepoinding  raised  in  the  Sheriff 
Court  of  Lanarkshire  at  the  instance  of  Peter  Macduff, 
commission  agent,  George  Square,  Glasgow  (real  raiser  and 
holder),  against  Robert  Macduff,  advertising  contractor, 
Buchanan  Street,  Glasgow,  and  others,  the  Sheriff-Substitute 
(EIrskine  Murray)  issued  the  following  interlocutor : — 

Glasgow,  29th  Marcli,  1893. — Having  heard  parties'  procura-   March »,  law. 
tors,  repels  the  pleas  of  incompetency,  and  holds  the  multiplepoind-  ®**®J}5*Jff "" 
ing  competent,  and  in  respect  of  the  consignation  in  the  hands  of 
the  derk  of   Court   in   another  action   of   the   fund   in  medio, 
exoners  and  discharges  the  holder  thereof,  the  said  Peter  Macduff, 
of  all  claims  thereon;  orders  claims  to  be  lodged  within  ten  days, 
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lakawmim   and  continues  the  case  to  the  9th  of  May  next;  further,  appoints 
lil^flr'ju.    ^^^  ^^^  raiser  to  lodge  an  account  of  his  expenses  as  the  same 

March»i  180S.  ^^^^  ^®  taxed  by  the  auditor.  A.  Ebskink  Murray. 

shcaiffiuKiiii  Against  this  interlocutor  the  common  debtor  appealed 
without  obtaining  the  leave  of  the  Sheriff-Substitute.  The 
real  raiser  and  holder  thereupon  moved  that  the  appeal  be 
dismissed  as  incompetent,  and  the  motion  was  given  effect 
to  by  the  following  interlocutor  of  the  Sheriff  (Berry): — 

Apriin, IMS.         Glasgow,  2Ut  April,  1893.— Having  heard  parties'  procurators 

Sheriff BiEET.  Qjj  ^jjg  motion  No.  18,  finds  the  appeal  is  incompetent;  dismisses 
it ;  remits  to  the  Sheriff-Substitute  for  further  procedure. 

Robert  Bbrry. 

For  the  real  raiser— Mr.  James  Dunbab,  Glasgow. 
For  the  common  debtor— Mr.  Gbo.  F.  Allan,  Glasgow. 


No.  80.  SHERIFF  COURT  OF  WIGTOWNSHIRE. 

wioTOWMHiu.  Peter  Clive,  PvA^suer ;  The  Portpatrick  and  Wigtown- 
port^trickaDd  shire  Joint  COMMITTEE,  Defevders, 

Joint  Committee.  Eepavatton — BaUivay — Fire  caused  by  ipark  from  engine. — 
In  an  action  against  a  railway  company  for  damages  in 
respect  of  loss  of  stacks  through  fire  caused  by  a  spark 
from  an  engine,  held  (1)  that  fault  had  been  proved  ou 
the  part  of  the  railway  company,  the  engine  not  having 
been  furnished  either  with  a  spark-arrester  or  with  such 
other  means  of  preventing  emission  of  sparks  as  were 
held  to  be  sufficient  in  The  PortrGUugow  and  Neuwrk 
Sailcloth  Co,  V  Caledonian  Railway  Co,,  15th  March, 
1892, 19  R.  608,  affirmed  by  House  of  Lords,  21st  Januaiy, 
1893 ;  and  (2)  that  the  proximity  of  the  stackyard  to 
the  railway  did  not  infer  such  contributoiy  negligence 
on  the  part  of  the  owner  of  the  stacks  as  to  absolve  the 
railway  company  from  liability. 

The  circumstances  of  the  case  appear  from  the  inter- 
locutors of  the  Sheriffs  (Watson  and  Vary  Campbell), 
which  w^ere  as  follows : — 
Dec_^i8»  Stranraer,    22nd    Decembety    1892.— The  Sheriff-Substitute 

Sheriff  watsos.  having  heard  parties'  procurators,  and  considered  the  process, 
proof,  and  productions,  finds  in  fact  that  early  on  the  morning  of 
the  8th  April,  1891,  a  stack  of  straw  in  the  pursuer's  stackyard 
was  ignited  by  a  spark  or  cinder  emitted  by  an  engine  which  was 
drawing  a  goods  train  on  the  defenders'  railway;  that  the  fire 
thus  caused  spread  to  other  stacks  in  the  said  yard  and  destroyed 
three  stacks  of  oats  belonging  to  the  pursuer,  and  other  articles 
specified  in  the  petition ;  that  the  said  engine  was  in  the  habit  of 
discharging  dangerous  sparks;  that  the  said  engine  was  not 
provided  with  the  best  practicable  means  and  appliances  available 
in  engines  of  its  class  for  preventing  the  emission  of  sparks,  and 
that  the  occurrence  of  the  fire  is  attributable  to  the  fact  that  the 
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engine  was  not  proyided  with  such  means  and  appliances ;  that  wiovowiisubi. 

the  loss  sustained  by  the  pursuer  in  consequence  of  the  said  fire  p^^^^'^^^  ^^ 

is  moderately  estimated  at  the  sum  of  £49  lOs.,  being  the  sum  j JJjf^^jjJJ^ 

concluded  for,  with  interest,  in  the  petition :  Finds  in  law  that  the    Dee.'Si'im, 

defenders  were  bound  to  provide  the  said  engine  being  thus  used  sheiirwATBov. 

by  them   on  their    railway   with    the    best   practicable    means 

and  appliances  available  in  engines  of  its  class  for  preventing  the 

emission  of  sparks ;  and  that  the  defenders  having  failed  to  do  so, 

and  the  fire  in  question  being  thus  attributable  to  their  fault, 

they  are  liable  to  make  good  to  the  pursuer  the  loss  sustained  by 

him  in  consequei^ce  of  the  fire ;  therefore  repels  the  defences ; 

decerns  and  ordains  the  defenders  to  make   payment    to    the 

pursuer  of  the  sum    of  £49   10s.,   with  interest  from  the  date 

hereof  till  payment ;  finds  the  defenders  liable  to  the  pursuer  in 

the  expenses  of  process,  and  decerns.  Gborob  Watson. 

Nate. — ^Tho  decision  of  this  case  involves  the  consideration  of 
three  questions:  (1)  Was  the  fire  kindled,  as  the  pursuer  avers,  by 
a  spark  from  the  defenders'  engine  f  (2)  If  so,  was  there  fault  on 
the  part  of  the  defenders?  (3)  Was  there  such  contributory  negli- 
gence on  the  part  of  the  pursuer  as  exempts  the  defenders  from 
liability  f 

(1)  On  the  first  question  the  Sheriff-Substitute  has  felt  no 
hesitation.  There  is  no  direct  proof  as  to  the  origin  of  the 
fire,  but  the  circumstantial  evidence  is  as  full  and  convincing  as 
could  reasonably  be  expected.  The  engine  in  question  was 
drawing  the  night  goods  train  from  Stranraer  to  Dumfries  on  the 
7th-8th  April,  1891.  It  passed  Challoch  Junction  at  12.4  a.m., 
43  minutes  late,  according  to  the  evidence  of  Calderwood  the 
signalman.  It  stopped  at  Glenluce  station,  and  Calderwood  says 
that  it  would  pass  the  pursuer's  stackyard,  which  is  300  or  400 
yards  further  on,  about  12.15.  The  witness  James  Muir  heard 
the  train  pass  near  the  stackyard,  and  his  statement  as  to  the 
time  quite  corresponds  with  Calderwood's  estimate.  If  there  had 
been  fire  in  the  stackyard  before  the  train  passed,  it  could  hardly 
have  escaped  the  notice  of  those  on  the  engine.  But  Smith  the 
driver,  Kerr  the  fireman,  and  Brodie  the  brakesman  all  depone 
that  they  saw  no  sign  of  fire  when  the  engine  passed  the  yard. 
The  fire,  therefore,  must  have  broken  out  after  the  passing  of  the 
train,  which  can  hardly  have  been  earlier  than  12.15.  About 
12.35  the  pursuer  depones  that  he,  having  been  aroused  by  the 
alarm  of  fire,  went  into  the  stackyard,  and  from  the  appearance  of 
the  stacks  at  that  time,  he  judged  that  the  fire  had  been  burning 
for  "  half-an-hour  at  the  outside."  The  corroborative  testimony  of 
the  pursuer's  son  and  daughter,  of  William  M'Nally,  and  of  James 
Muir,  and  the  absence  of  any  conflicting  testimony,  place  it 
beyond  doubt  that  the  fire  broke  out  almost  immediately  after  the 
passing  of  the  goods'  train.  This  coincidence  in  point  of  time  is 
in  itself  a  powerful  argument  for  the  pursuer,  and  it  is  reinforced 
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WioTowHSHiM.  by  a  strong  body  of  evidence.     Leaving  out  of  account  the  state- 
PortSfcSck  Mid  °^®^^  ^^  ^^®  pursuer  and  his  son  and  daughter  (which,  however, 
jotoif  oSSStSe.  *'^®  SheriflT-Substitute  regards  as  quite  worthy  of  credit),  it  is  plain 
Pec.  ttri882.    ^^^  the  concurrent  testimony  of  all  the  local  witnesses  that  the 
sheriffwATsoH.  emission  by  engines  on  this  part  of  the  railway   of  sparks  or 
cinders  capable  of  igniting  any  inflammable  substance  with  which 
they  might  come  into  contact  was  not  merely  an  occasional  but 
a  very  common  occurrence.     Several  witnesses  state  that  they 
have  seen  the  grass  on  the  embankment  at  the  side  of  the  railway 
set  on  fire  by  sparks.     The  witness  M*Nally,  who  has  a  garden 
with  beehives  adjoining  the  railway  near  pursuer's  stackyard,  and 
whose  faculty  of  observation  was  possibly  stimulated  by  a  sense 
of  danger  to  his  own  property,  depones  that  he  has  several  times 
seen    straws    in    the    pursuer's    yard    ignited    by  sparks    from 
engines.      The    same    witness    (probably    intending    to     speak 
only  of  night  trains)  goes  the  length  of  saying  that   he   only 
remembers    seeing    one    train    pass    without    throwing    sparks. 
This  statement  may  be  exaggerated  and  extreme ;  but  the  whole 
evidence  on  this  point  produces  the  conviction  that  for  any 
combustible  material  lying  within  reach  of  sparks  the  chance  of 
ignition  constituted  a  real  and   serious   risk.     It   is  true  that, 
though  by  the  general  testimony  the  night  goods  train  was  more 
apt  than  any  other  to  throw  sparks,  yet  the  evidence  does  not 
make  it  clear  how  often  or  at  what  periods  this  train  had  been 
drawn  by  the  particular  engine  (No.  277)  to  which  it  was  attached 
on  the  night  in  question.     But  the  defenders  did  not  argue,  nor 
did  they  seek  to  show  by  proof,  that  the  weight  of  the  evidence  which 
has  been  referred  to  is  subject  to  deduction  on  any  such  ground  as 
that  the  engine  No.  277  had  not  been  in  the  habit  of  drawing  the 
night  goods  train.      Moreover,   Calderwood,   the   signalman    at 
Challoch,  depones  that  this  very  engine,  on  the  night  in  question, 
was  throwing  sparks  as  it  passed  his  signal  box.     The  defenders' 
witness    Smith,    the    driver    of    this    engine,    states    decidedly 
that  "he  never  saw  her  throw  sparks,"  but  on  being  further 
examined   he  admits  that    "a   spark    will    come    occasionally," 
though  he  declares  that  after  leaving  Glenluce  that  night  "  there 
"were  no  sparks  that  would  do  any   harm."     The   train   that 
night,  consisting  of  eight  loaded  waggons  and  sixteen  empties,  was 
not  specially  heavy ;  but  the  fact  that^  after  stopping  at  Glenluce, 
the  engine  had  to  mount  a  gradient  of  1  in  85  or  86,  ending  close 
to  the  stackyard  with  a  curve  which  gave  a  certain  lean  towards 
the  yard,  makes  it  probable  that  at  this  place,  if  anywhere,  sparks 
would  be  discharged.     The  train  was  behind  time,  but  there  is 
not  much  evidence  that   the   engine   was  being  pressed.      One 
witness   says  he  heard  it  "striking  very  hard."      The  damper 
was   open   to   the   front.      It   was   a  dry  night,  and  the  wind 
was  blowing  moderately  from  the   north   or  north-east   in   the 
direction  of  the  stackyard  from  the  railway.     The  yard  is  9  feet 
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below  the  level  of  the  railway.     The  w^tmost  stack  was  19  yards  wioroweHiBj; 
and  the  eastmoet  14  yards  from  the  centre  of  the  railway,  the  portSlrickand 
other  stacks  being  rather  nearer.     The  whole  circumstances  of  the  j^^fsJE^iJSe. 
case  point  clearly  to  the  conclusion  that  the  fire  was  caused  by  a    dm.  nTisn. 
apark  from  the  engine ;  and  the  alternative  theory  suggested  by  sheriifwATBo*. 
the  defenders,  viz.,  that  it  was  caused  by  a  tramp,  does  not 
require  any  lengthened  consideration.     No  doubt  many  tramps 
pass  through  Glenluce,  but  the  stackyard  lies  back  off  the  main 
road,  and,  though  visible  from  it^  is  not  conspicuous.     The  only 
witness  who  ever  saw  a  tramp   in   the   stackyard   is  Sergeant 
M'Kenzie,  and  he  only  saw  one  during  the  ten  years  he  was  on 
duty  at  Glenluce.     The  bare  possibility  of  a  tramp  being  there  on 
the  night  in  question  was  hardly  capable  of  being  disproved,  but 
it  has  little  effect  in  shaking  the   conviction   produced   by  the 
evidence  as  a  whole  that  it  was  the  engine  that  caused  the  fire. 
(2)  The  next  question  is  whether,  assuming  that  the  above  finding 
as  to  the  cause  of  the  fire  is  correct,  the  facts  of  the  case  are  such 
as  to  infer  liability  on  the  part  of  the  defenders.      This  is  a 
delicate  and  complicated  question.     The  general  rule  of  law,  as 
established  by  the  House  of  Lords  in  the  leading  English  case  of 
Fletcher  v  Rylands^  is  that  *'  the  person  who  for  his  own  purposes 
"  brings  on   his   lands  and   collects   and  keeps  there  anything 
"  likely  to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril, 
"  and  if  he  does  not  do  so  is  prima  fade  answerable  for  all  the 
"  damage  which  is  the  natural  consequence  of  its  escape ''  (L.K 
1  Ex.  277 ;  L.R.  3  H.L.  330).     But  this  general  rule  is  subject  to 
several  qualifications,  and  one  important  exception  is  in  favour  of 
persons  acting  in  the  exercise  of  powers  specially  conferred  by  the 
Legislature.      ^*  A  railway  company  authorised  by  Parliament  to 
^^  use  locomotive  engines  on  its  line  is  bound  to  take  all  reasonable 
**  measures  of  precaution  to  prevent  the  escape  of  fire  from  its 
'^  engines,  but  is  not  bound  to  do  more.     If,  notwithstanding  the 
"^  best  practicable  care  and  caution,  sparks  do  escape  and  set  fire 
''  to  the  property  of  adjacent  owners,  the  company  is  not  liable  " 
(Pollock  on  Torts,   402).      Sir  Frederick    Pollock  adds,    "The 
^'  burden  of  proof  appears  to  be  on  the  company  to  show  that  due 
**  care  was  used,  but  there  is  some  doubt  as  to  this."     The  view  here 
inclined  to  by  the  author  seems  to  be  in  accordance  with  the 
^English  decisions   usually  cited  (see,  in  particular,    Vaughan  v 
Taff  Vale  Railway  Co.,  5  H.  &  N.  679).     The  fact  of  fire  arising 
from  sparks  was  there  held  to  be  prima  fade  evidence  of  negli- 
gence, rendering  it  incumbent  on  the  company  to  show  that  some 
precaution  had  been  adopted  by  them  reasonably  calculated  to 
prevent  such  accident  (see  Hodges  on  Railways,  i.  628-9).     This 
view  in  regard  to  the  onus  probandi  was  the  ground  of  the  judg- 
ment of  the  Lord  Ordinary  (Kyllachy)  in  a  recent  Scotch  case 
{Part-Oktsgow  and  Newark  Sailcloth  Co.  v  Caledonian  Railway 
Co.,  16th  March,  1892, 19  R.  608).     But  the  contrary  view,  hinted 
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WiefowmHiftB.  at  by  Sir  Frederick  Pollock's  doubt,  viz.,  that  the  onus  lies 
PoitS!triGk  Md  throughout^  not  on  the  railway  company,  but  on  the  person 
jJta*folSS!SSSe  clairaiiig  damages,  was  strongly  insisted  on  by  the  Lord  President 
SeclTiMa.  ^^  t^®  same  case.  The  decision  cannot  be  regarded  as  settling 
BhcrurwATBov.  the  question  of  onus.  Though  Lord  Kyllaohy's  interlocutor  was 
unanimously  recalled  by  the  First  Division,  yet  the  Lord 
President  was  the  only  judge  who  expressly  dissented  from  hia 
view  in  regard  to  the  anus.  Indeed,  Lord  Kyllachy's  view  may 
be  said  to  have  been  impliedly  accepted  by  the  other  judges ;  for 
in  the  leading  opinion,  which  was  delivered  by  Lord  M'Laren  and 
concurred  in  by  Lord  Adam  and  Lord  Kinnear,  the  ground  of 
judgment  is  stated  to  be,  not  that  the  pursuer  had  failed  to  prove 
any  want  of  proper  precautions  on  the  part  of  the  defenders,  but 
that  **  the  defenders  have  proved  that  they  use  the  best  known 
"and  practicable  means  available."  In  the  view  which  the 
Sheriff-Substitute  has  taken  of  the  present  case,  he  is  relieved  from 
the  necessity  of  resting  his  judgment  on  one  or  other  of  the 
conflicting  opinions  as  to  the  burden  of  proof.  Even  assuming 
that  the  burden  lay  altogether  upon  the  pursuer,  he  holds,  on  the 
evidence,  that  it  has  been  sufficiently  discharged.  The  pursuer  has 
proved,  in  the  opinion  of  the  Sheriff-Substitute,  that  the  engine  in 
question  was  not  provided  with  a  spark-arrester,  which,  till  recently, 
was  the  recognised  means  of  preventing  the  issue  of  dangerous 
sparks,  nor  with  any  such  more  indirect  means  or  appliances  as 
were  held,  in  the  recent  Port-Glasgow  case,  to  afford  equal,  if  not 
greater,  security.  In  the  Port-Glasgow  case  the  pursuers  main- 
tained that  the  Caledonian  Railway  Company  were  liable  because 
their  engine  (No.  85)  which  had  caused  the  fire  was  not  provided 
with  a  spark-arrester.  But  the  railway  company  were  aasoilried 
because  they  proved  (1)  that  by  an  improved  method  of  regulating 
the  draught  from  the  furnace  they  prevented  the  discharge  of 
sparks  as  effectually  as  if  they  used  a  spark-arrester,  and  (2)  that 
a  spark-arrester  could  not  be  introduced  into  their  engine  without 
impairing  the  efficacy  of  the  other  arrangements.  That  engine 
(No.  85)  was  built  in  1888,  of  a  new  type  of  construction,  and  its 
leading  principle  was  the  "vortex  blast,"  Uien  quite  recently 
patented.  By  this  contrivance  the  exhaust  steam,  on  issuing 
from  the  cylinder,  is  introduced  into  a  wide  chamber,  and  thence 
discharged  into  the  chimney,  not,  as  formerly,  in  a  solid  jet,  but 
through  an  annular  opening.  The  working  of  this  method  is  thus 
described  in  Lord  McLaren's  opinion : — "  By  the  combined  effect 
"  of  the  wide  chamber  for  the  reception  of  the  exhaust  steam,  and 
"  of  the  vortex  blast  arrangement,  by  which  the  steam  and  the 
"gases  are  carried  in  separate  currents  into  the  chimney,  the 
"flame  is  said  to  be  carried  through  the  tubes,  and  up  the 
"  chimney,  in  a  continuous  equable  current,  and  the  cinders  in 
"  the  furnace  are  not  disturbed  by  the  pulsations  attending  the 
"  escape  of  steam,   as  was  the  case  in  the  engines  of  the  old 
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"  pattern."  Thig  description  of  the  type  of  engine,  exemplified  by  wiotowmhim. 
the  Caledonian  No.  85,  is  valuable  in  the  present  case  by  way  of  portSltrick  ud 
contrast  The  engine  here  in  question  (Glasgow  and  South- j^^«^^{JJ^ 
Western,  No.  277)  was  built  in  1878,  several  years  before  the  DecttTisw. 
vortex  blast  was  patented;  and  it  has  none  of  those  special  sheriffWATsov. 
features  the  combination  of  which  in  the  case  of  the  Caledonian 
engine  No.  85  was  r^arded  by  the  Court  of  Session  as  con- 
stituting a  reasonably  sufficient  protection  against  danger  from 
sparks*  Professor  Jamieson,  of  the  Glasgow  Technical  College, 
who  gave  evidence  as  an  expert  for  the  defenders  in  the  present 
case,  .was  also  a  witness  for  the  defenders  in  the  Port-Glasgow  case. 
In  his  evidence  in  the  latter  case  he  enumerated  six  special 
features  which  he  founded  upon  as  the  distinctive  advantages  of 
engines  of  the  type  of  No.  85.  These  features  are  (1)  *'  an  extra 
"long  brick  arch";  (2)  "the  deflector  put  at  a  proper  angle"; 
(3)  "an  exceedingly  large  fire-box";  (4)  "a  very  large  space 
"  outside  of  the  cylinder";  (5)  the  vortex  blast  pipe  ;  and  (6)  two 
dampers,  one  at  each  end  of  the  ashpau.  The  evidence  in  the 
present  case  and,  in  particular,  Professor  Jamieson's  own  state- 
ments on  cross-examination  show  clearly  that  all  these  special 
features,  with  the  possible  exception  of  the  second,  are  absent 
from  the  engine  here  in  question.  Professor  Jamieson,  it  is  true, 
depones  that  the  "clear  straight  open  pipe"  possessed  by  this 
engine  is  the  best  substitute  for  the  vortex  blast  pipe  which  an 
engineer  could  devise  ;  and  both  he  and  Mr.  Manson,  the 
locomotive  superintendent  of  the  Glasgow  and  South- Western 
RaUway  Company,  give  their  opinion  that  the  blast  of  this  engine 
is  soft  and  equable,  and  calculated  to  cause  little  disturbance  of 
the  cinders  in  the  fire-box.  But  against  this  must  be  placed  the 
testimony  of  Mr.  Johnston  and  Mr.  Dow,  both  independent  con- 
sulting engineers,  who  have  had  long  practical  experience  in  the 
designing  and  construction  of  locomotives.  These  witnesses  are 
of  opinion  that  the  arrangements  of  the  engine  No.  277  are 
inadequate  to  afford  reasonable  protection  against  danger  from 
sparks  ;  and  their  testimony,  combined  with  the  evidence  as  to  the 
engine's  actual  habit  of  throwing  sparks,  has  convinced  the 
Sheriff-Substitute  that  the  reasons  which  weighed  with  the  Court 
in  deciding  the  Port-Glasgow  case  in  favour  of  the  railway 
company  are  not  applicable  to  the  present  case.  The  Caledonian 
Railway  Company  were  assoilzied  because  they  proved  that  they 
used  the  best  known  and  practicable  means  available  in  engines 
of  the  type  of  No.  85,  although  they  used  no  spark-arrester.  But 
it  does  not  follow  that  the  spark-arrester  may  be  dispensed  with 
in  engines  which  are  not  fitted  with  arrangements  equally 
effectual  for  protection.  The  spark-arrester  is  a  netting  of  iron 
placed  horizontally  across  the  smoke-box  below  the  chimney  so  as 
to  intercept  and  throw  back  into  the  smoke-box  any  cinders 
exceeding  the  size  of  the  mesh  which  may  have  been  blown  off  the 
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wiofomaiMM.  fire  bars  and  sent  through  the  tubes  by  the  force  of  the  draught 
PortStridtwHi  ^*  ^  obviously  a  crude  and  faulty  oontriyanoe  compared  with 
joTiifSSSSISe.  any  method  by  which  the  draught  may  be  so  distributed  and 
Dcc^iTian.  alleviated  as  to  leave  the  cinders  undisturbed  in  the  furnace. 
sheriffWATsoM.  This  latter  effect  is  what  the  vortex  blast  professes  to  accomplish; 
and  according  to  the  evidence  in  the  present  case  there  is  no 
apparent  reason  why  the  engine  No.  277  should  not  have  been 
furnished  with  the  vortex  blast  arrangement.  Failing  that,  the 
spark-arrester  has  been  recognised  by  the  Courts  as  a  simple  and 
adequate  means  of  guarding  against  the  discharge  of  sparks;  and 
the  evidence  shows  that  this  engine  could  have  been  fitted  with  a 
spark-arrester  without  serious  detriment  to  its  existing  appliances. 
The  Caledonian  Company  have  retained  the  spark-arrester  in  such 
of  their  engines  as  are  not  furnished  with  the  vortex  blast.  Mr. 
Drummond,  who  was  for  several  years  their  locomotive  superin- 
tendent, and  whose  evidence  weighed  greatly  with  the  Court  in 
the  Port-Glasgow  case,  stated  that  he  would  encourage  the 
abolition  of  spark-arresters,  "  but  only  if  the  engines  were  fitted 
*'  with  the  vortex  blast-pipe.''  Many  of  the  leading  English  rail- 
way companies,  including  the  Great  Eastern,  the  North  Eastern, 
the  South  Eastern,  the  London,  Chatham,  and  Dover,  and  the 
Lancashire  and  Yorkshire,  still  use  spark-arresters  in  their  best 
engines.  Professor  Jamieson  holds  that  to  put  a  spark-arrester 
in  an  engine  is  as  injurious  as  it  would  be  to  put  a  respirator  on 
a  man  who  is  going  to  run  a  race.  He  deponed  to  that  effect 
both  in  the  present  case  and  in  the  Port-Glasgow  case  in  the 
Court  of  Session  on  26th  June,  1891.  But  when  one  turns  to 
the  last  edition  of  the  Professor's  text-book  on  Steam  and  Steam- 
engines,  the  preface  to  which  bears  the  date  of  14th  May,  1891, 
one  is  disposed  to  think  either  that  his  antagonism  to  spark- 
arresters  is  not  very  serious  or  that  it  was  very  suddenly 
developed.  The  last  lecture  in  that  book  is  mostly  devoted  to 
the  explanation,  by  specification  and  drawings,  of  what  the  author 
calls  "  one  of  the  latest  and  best  express  passenger  locomotives." 
The  model  thus  selected  for  illustration  is  an  engine  constructed 
by  Messrs.  Dubs  &  Co.  for  the  London,  Chatham,  and  Dover 
Railway  Company.  A  large  drawing  is  given  of  this  engine,  and 
a  conspicuous  feature  of  it  is  the  spark-arrester,  which  is  thus 
described — "  A  wrought-iron  grate  for  arresting  sparks  is  sup- 
"  ported  in  the  smoke-box  in  a  horizontal  position,  just  below 
"  the  top  of  the  blast  pipe."  On  the  whole,  though  the  spark- 
arrester  has  already  been  largely  and  may  be  destined  to  be 
entirely  superseded  by  more  scientific  methods  of  overcoming 
the  risk  of  sparks,  yet  it  is  still,  in  the  opinion  of  the  Sheriff- 
Substitute,  a  necessary  safeguard  in  the  absence  of  other 
arrangements  of  equal  efficacy.  The  Sheriff-Substitute  may  add 
that,  though  the  opinions  of  the  experts  differ  in  regard  to  the 
advantage  of  having  two  dampers,  one  to  the  front  and  one  to  the 
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back  of  the  ashpan,  he  thinks  the  preponderating  evidence  is  to  wiotowmhiu. 
the  effect  that  if  the  engine  in  this  case  had  been  provided  with  a  p^rtSfSck  and 
back  damper  (which  it  had  not),  and  that  had  been  kept  open  j^^*fg;^^*}[2^- 
instead  of  the  front  one  on  the  night  in  question,  the  risk  of    Dec.  ttTisw. 
sparks  would  have  been  materially  lessened.  sheriifwATsoi. 

Altogether,  the  Sheriff-Substitute  is  of  opinion  that  the  pursuer 
has  succeeded  in  proving  that  the  engine  was  defective  in  its 
arrangements  for  preventing  the  issue  of  sparks,  and  that  the 
permission  of  this  defective  condition  amounted  in  law  to  negli- 
gence on  the  part  of  the  defenders,  inferring  responsibility  for 
damage  done. 

(3)  On  the  third  question,  whether  there  was  contributory 
negligence  on  the  part  of  the  pursuer,  very  little  needs  to  be 
said.  The  defenders  plead  that  the  pursuer  was  negligent  in 
keeping  his  stacks  so  near  the  railway,  knowing,  as  he  did,  the 
inevitable  risk  of  sparks.  This  plea  was  negatived  in  very 
similar  circumstances  in  the  Port-Glasgow  case.  Lord  Kyllachy 
(with  whom  the  judges  of  the  First  Division  agreed  on  this  point) 
said  that  "  in  questions  of  contributory  negligence  caum  proxinia 
"  et  turn  remota  spectatur,  and  it  is  impossible  to  say  that  the  position 
"  of  the  pursuer's  store  formed  in  any  proper  sense  the  direct  or 
"proximate  cause  of  the  fire"  (see  also  Radley  v  London  and 
North'  Western  Railway  Co,,  1  App.  Ca.  754).  The  statement  just 
quoted  is  equally  applicable  to  the  position  of  the  pursuer's  stack- 
yard in  the  present  case  as  it  was  to  that  of  the  flax  store  in  the 
Port-Glasgow  case ;  and  the  Sheriff-Substitute  is  therefore  bound 
to  repel  the  plea  of  contributory  negligence.  G.  W. 


Edinburgh,  ^rd  March,  1893.--The  Sheriff  having  considered   Marchs^iaw. 
the  cause,  with  the  reclaiming  petition  and  answers,  refuses  the  vabtCampmil. 
appeal;    adheres    to    the    judgment    of    the    Sheriff-Substitute 
appealed     against;     finds    the    defenders    liable    in    additional 
expenses  of  process,  and  decerns.  R.  Vary  Campbell. 

Note. — The  judgment  in  the  Port-Glasgow  case  referred  to  by 
the  Sheriff-Substitute  was  affirmed  by  the  House  of  Lords  a  few 
days  ago  in  favour  of  the  Caledonian  Railway  Company.  I  have 
therefore  the  advantage  of  having  it  settled  by  the  highest 
authority  that  the  setting  fire  to  the  pursuer's  stacks  by  a  spark 
from  a  passing  locomotive  is  not  in  itself  sufficient  to  throw  the 
onus  of  proof  in  explanation  upon  the  defenders.  Sparks  may 
come  from  the  best  constructed  locomotive,  and  the  pursuer  has 
to  prove  that  the  sparks  which  caused  his  damage  are  due  to  the 
defenders'  fault.  This  is  a  difficult  onus  to  lay  upon  a  tenant 
farmer  who  is  damnified  by  sparks.  But,  on  the  other  hand,  the 
defenders,  who  have  statutory  powers  to  use  locomotive  engines 
apt  to  discharge  sparks,  are  bound  to  use  their  statutory  rights 
with  all  reasonable  care  to  prevent  damage.  I  may  say  at  once 
that  I  am  satisfied  on  the  proof  that  the  pursuer's  damage  was 


Digitized  by  LjOOQIC 


Vabt  Campbkli. 


252  SHERIFF  COUET  REPORTS.  [Vol.  el 

wioTOwiisHiAi.  caused  by  sparks  from  the  engine  No.  277  ;  that  the  pursuer  was 
p  rt^  wck    d  ^^  ^^  ^*y  ^  blame  in  having  his  stackyard  where  it  was ;  and  that 
joinlfoomStSe.  ^^^^  ^^  ^^  oasc  made  of  the  engine  being  carelessly  attended  to 
Marehl^iaw.    ^7  ^^  driver  or  fireman. 

Sheriff  The  point,  then,  is  whether  the  defenders  did  in  this  case 

exercise  their  statutory  powers  of  using  engines,  whose  motive 
power  depends  on  a  coal  fire  kept  up  to  a  great  degree  of 
heat  by  forced  draught,  with  due  regard  to  the  safety  of 
persons  whose  property  is  passed  often  at  high  speed  by 
moving  furnaces.  The  defenders,  as  the  Lord  Chancellor  says, 
"  are  bound  to  use  the  best  practicable  means  according  to  the 
"  then  state  of  knowledge  to  avoid  the  emission  of  sparks  which 
"  may  be  dangerous  to  adjoining  owners. ''  I  do  not  understand 
it  is  to  be  meant  that  the  defenders  are  bound  to  adopt  every 
means  that  science  might  suggest  to  prevent  sparks  from  the 
engine  fires;  but  I  do  understand  that  the  defenders,  or  any 
railway  company  in  their  position,  must  adopt  all  the  reasonable 
precautions  which  ordinazy  skill  and  experience  suggest  to  prevent 
injury  from  sparks.  They  are  free  to  fire  their  engines  so  as  to 
drive  trains  by  steam  along  their  statutory  roads  with  the  utmost 
power ;  but  they  are  to  have  reasonable  regard,  in  the  appliances 
used  by  them,  to  the  safety  of  tenants  and  owners  on  their  route, 
and  to  do  all  they  reasonably  can  to  protect  property  from 
damage  by  their  fires.  ^  If  they  do  not  take  any  reasonable  care, 
measured  by  the  knowledge  and  experience  of  the  time,  and 
attend  only  to  firing  in  the  most  effective  way  for  their  own  pur- 
poses without  due  regard  to  the  injury  their  fires  may  do,  then 
they  are  negligent,  and  the  pursuer,  on  proving  such  negligence, 
is  entitled  to  recover. 

The  question  of  fact  and  practical  engineering  is  whether 
the  fire  of  the  engine  No.  277  from  which  the  sparks  came 
to  the  pursuer's  stackyard  should  not,  in  April,  1891,  have 
been  fairly  and  reasonably  guarded  by  the  defenders  with 
better  appliances  for  the  prevention  of  such  damage.  I  agree 
with  the  Sheriff-Substitute  that  the  defenders,  having  that  fire 
in  their  engine  for  their  own  perfectly  lawful  purposes,  might 
reasonably  have  been  expected,  without  materially  interfering 
with  their  own  purposes  and  statutory  rights,  to  have  guarded 
it  better  than  they  did  against  causing  injury  to  the  pro- 
perty of  others.  The  engine  was  one  of  1878,  a  four-wheeled 
coupled  mixed  traffic  engine.  It  was  suitable,  according  to  the 
defenders'  locomotive  superintendent,  for  working  local  passenger 
trains  or  for  running  express  goods.  It  was  of  the  very  best  type 
in  1878;  it  is  not,  as  the  defenders'  witness,  Professor  Jamieson, 
says,  of  the  very  best  type  now.  In  fact,  it  was  an  old  engine 
supplied  by  the  South- Western  Railway  to  drive  by  night  what 
the  Glenluce  stationmaster  calls  the  express  goods  train  from 
Stranraer  along  this  side  line,  on  which  speed  has  been,  aooordiog 
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to  the  proof,  increased  of  late  years  for  some  of  the  through  trains,  wiotowmihih. 
The  engine  had  just  been  coaled  at  Glenluce  station,  and  the  fire  p^rt^JJJpJ  ^^ 
was  at  its  best  and  strongest  when  it  was  going  up  the  incline  jo^'f  ^JSSStSe. 
past  the  pursuer's  stackyard.     The-  load  was  not  heavy,  but  the   Manshsj^iMB. 
incline  was  stiff.     An  engine  suited  for  such  work,  according  to       gh^ 
the  best  type  of  the  time,  and  fitted  with  proven  appliances  against  v^"^^"'""- 
sparks,    would   have   ascended   the  gradient  without  strain  or 
dangerous  sparks.     This  old  engine,  though  loaded  well  within  its 
power,  did  in  fact,  as  it  had  done  before,  throw  out  in  its  ajscent 
such  dangerous  sparks  as,  aided  by  the  wind  blowing  with  some 
strength  direct  across  the  line  to  the  pursuer's  stackyard,  sufficed 
to  cause  the  damage.     There  was  no  vortex  blast  on  this  engine 
such  as  was  held  by  the  Courts  in  the  Caledonian  case  to  be  a 
reasonable  preventive  against  sparks.     There  was  not  the  older 
safeguard  of  a  spark-arrester.     Holding,  as   I  do,  that  the  fire 
carried  by  this  engine  was  the  cause  of  the  damage,  and  accepting 
the  defenders'  evidence  as  to  the  train  being  light,  and  there 
being  no  special  strain  on  the  engine,  I  do  not  think  that  an 
engine  arranged  with  fair  regard  to  the  protection  of  the  pursuer's 
property  should  have  discharged  glowing  cinders  enough  to  bum 
up  pursuer's  stacks  on  the  night  in  question.     Neither  the  spark- 
arrester  nor  the  vortex  blast  are  expensive  appliances,  and  the 
utility  of  the  former  at  the  present  day  seems  to  be  experienced 
by  more  than  one  great  railway.     Either  could  have  been  fitted 
to  this  engine.     The  chief  objection  to  the  former  appears  to  be 
that  it  might  interfere  to  some  small  extent  with  the  engine  at 
high  speeds ;  and  to  the  absence  of  the  latter  the  answer  seems  to 
be  that  it  was  not  wanted,  because  the  ordinary  internal  arrange- 
ments of  this  engine  were  equal,  if  not  superior,  to  the  new  vortex 
blast,  an  answer  which  is  not  satisfactory. 

I  have  considered  the  engineering  evidence  carefully,  and  the 
result  to  my  mind  is  that  the  pursuer  has  proved  this  engine 
not  to  possess  such  an  equable  draught  at  all  pressures  as  fairly 
in  1891  to  entitle  the  defenders  to  dispense  with  either  the 
older  or  the  newer  appliances  for  protecting  property  along  the 
line  from  the  danger  of  sparks  from  the  fire.  I  therefore  hold 
the  defenders  to  have  been  in  fault,  and  to  be  liable  to  the 
pursuer  in  damages.  As  to  the  amount,  the  defenders  have  not 
in  their  reclaiming  petition  shown  any  grounds  for  interfering 
with  the  assessment  by  the  Sheriff-Substitute.  R.  V.  C. 

For  pursuer— Mr.  Thomas  Syminton,  Glenluce. 

For  defenders — Mr.  HuuH  Todd,  Stranraer. 
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No.  81.      SHERIFF  COURT  OF  LANARKSHIRE. 

LAiABicBHiBK.        Thomas  Wiseman  and  Others,  Pursuers;  Stephen 
wiBem^.  Ac  v  Alley,  Defender. 

LaTuUord  and  Tenant — Lease — Non-occupation — Failure  by 
tenant  to  keep  premises  in  proper  repair — Damages, — A 
tenant  waa  bound  under  a  lease  to  "keep  and  maintain 
"the  premises  and  contents  thereof  hereby  let"  in 
good  order  and  repair  during  the  currency  of  the  lease, 
ordinary  tear  and  wear  excepted.  He  left  the  premises 
eighteen  months  before  the  end  of  the  lease  and  failed 
to  implement  his  obligation  to  maintain.  He  was  held 
liable  in  damages,  measured  not  by  what  would  be 
required  to  put  everything  in  fresh  condition  for  a  new 
tenant,  but  by  what  would  be  required  to  renew  defects 
over  and  above  ordinary  tear  and  wear. 

Opinion  that   the  word   "premises"  in   the   lease 
included  the  whole  subjects  of  lease. 

This  was  an  action  raised  by  Thomas  Wiseman  and 
another,  as  trustees  of  James  Jackson,  merchant,  Glasgow, 
against  Stephen  Alley,  residing  at  Langsido  House,  Lang- 
side,  asking  the  Court  to  ordain  the  defender  to  put 
Edington  House,  which  he  had  left  eighteen  months  before 
the  expiry  of  the  lease,  in  proper  order  and  repair,  with  an 
alternative  of  conclusion  for  damages.  The  defender  denied 
liability,  averring  that  the  house  and  grounds  were  in  good 
repair  when  he  handed  them  over  at  the  termination  of  the 
lease.  The  Sheriff-Substitute  (Erskine  Murray),  after 
proof,  issued  the  following  interlocutor : — 
Dec  11, 1891.  Glasgow,  II th  December,  1891. — The  Sheriff-Substitute  having 

Sheriff  erssirk  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  the 
pursuers  Wiseman  and  others,  Jackson's  trustees,  let  to  the  defender 
Stephen  Alley,  manufacturer,  under  lease  No.  8/1  of  process, 
dated  29th  January  and  2nd  February,  1884,  a  villa  at  Langside 
named  Edington  House,  with  its  grounds  and  pertinents,  for 
seven  years  from  Whitsunday,  1884;  finds  (2)  that  under  the 
lease  the  lessors  were  only  bound  to  put  the  roof  in  order,  while 
the  lessee  was  taken  bound  '*to  put  the  premises  otherwise  in 
"  good  order  and  repair  at  his  entry,  and  to  keep  and  maintain 
*'  the  premises  and  the  contents  thereof  hereby  let  in  like  good 
"order  and  repair  during  the  currency  of  this  lease,  and  to 
"expend  at  least  the  sum  of  J&140  in  repairs;  and  the  lessee 
"binds  himself  to  keep  the  garden  well  stocked  and  in  good 
"  order,  and  to  manage  and  to  cultivate  the  same  according  to 
"  the  rules  of  good  gardening,  and  also  regularly  to  cut  and  trim 
"  the  lawns,  borders,  and  grass  plots,  and  likewise  to  keep  the 
"walks  free  from  weeds  and  in  good  order";  and  further,  he 
binds  himself  "  to  leave  the  said  premises  in  a  good  and  sufficient 
"  state  of  repair  at  the  expiry  of  this  lease,  ordinary  tear  and  wear 
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"excepted,"  excepting  damage  by  storms  or  anything  affecting  LAHAaoHiiB. 
the  stability  of  the  house ;  and  also  providing  that,  as  the  wood  ^'"•JSK^f .**• " 
of  the  glass  houses  was  not  in  good  condition,  the  lessee  was  not  DediTiMi. 
bound  to  renew  the  same,  but  only  to  do  reasonable  repairs;  BhernfimsEiM 
finds  (3)  that,  at  the  expiry  of  the  lease,  the  lessors  were  to  get  ^"**^^- 
possession  of  the  garden  at  Candlemas  for  the  purpose  of  culti- 
vating it  for  the  ensuing  year;  finds  (4)  that  Mr.  Alley  got 
possession  even  before  the  date  of  the  lease,  five  months  or  so 
before  Whitsunday,  and  executed  a  nimiber  of  improvements  at  a 
cost  of  about  £300,  putting  the  place  in  veiy  good  order ;  finds 
(5)  that  he  remained  in  the  premises  till  the  summer  of  1889,  but 
then  migrated  to  Langside  House,  in  the  same  neighbourhood, 
leaving  a  caretaker,  Hansford,  with  his  family,  in  Edington 
House  ;  finds  (6)  that  as  long  as  Mr.  Alley  remained  at  Edington 
House,  house  and  grounds  were  kept  in  good  order,  but  in  the 
period  of  eighteen  months  between  the  removal  and  Whitsunday, 
1891,  things  appear  to  have  been  to  a  considerable  degree 
neglected,  both  inside  and  outside,  causing  deterioration  both 
to  house  and  grounds;  finds  (7)  that  in  January,  1891,  the 
pursuers  raised  the  present  action  against  defender,  calling  upon 
him  to  put  things  in  proper  order,  with  an  alternative  conclusion 
for  damages ;  finds  (8)  that  the  pursuers  being,  since  Whitsunday, 
in  possession  themselves,  an  order  to  put  things  right  would  not 
be  an  advisable  remedy,  and  that  it  is  necessary  therefore  to 
consider  the  alternative  conclusion  for  damages :  Finds  on  the 
whole  case,  under  reference  to  the  annexed  note,  that  the  pursuers 
have  established  that  they  have  suffered  damages  in  consequence 
of  defender  failing  to  carry  out  his  contract  under  the  lease  to  the 
extent  of,  say,  J&80;  therefore  decerns  against  defender  for  the 
sum.  of  J&80,  with  interest  as  craved ;  finds  the  defender  liable  in 
expenses,  but  modifies  the  same  to  two-thirds,  &c. 

A.  Erskinb  Murray. 
Ifote, — As  regards  the  interpretation  of  the  lease  and  the 
principles  on  which  damages  fall  to  be  computed,  it  must  be 
remarked,  in  the  first  place,  that  under  the  lease  defender's 
obligation  to  put  things  in  order  at  the  first  implies  that  they 
were  not  then  in  order,  and  defender  cannot  calculate  moneys 
then  spent  as  being  repairs  during  the  currency  of  the  lease.  In 
the  second  place,  he  seems  right  in  his  contention  that  pursuers 
cannot  now  compel  him  to  pay  the  whole  expense  of  putting  the 
place  in  such  apple-pie  order  as  might  be  required  by  a  new 
tenant.  Nor  was  he  bound  to  replace  what  has  gone  by  tear  and 
wear.  But  he  was  bound  not  only  to  mend  all  such  things  as 
broken  plaster,  but  to  paint  and  paper  rooms  defaced  by  such 
broken  plaster.  And  if  woodwork  went  he  was  to  replace  it, 
though  he  was  not  bound  to  gut  a  place  entirely,  put  in  ven- 
tilation where  it  never  existed,  and  such  like  things.  As  regards 
the  garden,  he  was  bound  to  keep  it  in  order  and  to  hand  it  over 
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lahamcihiu.  at  Candlemas,  1891,  in  a  proper  condition  of  order.     As  to  the 

wi»e«jjj.*c.»  palings,  gates,  Ac.,  he  was  not  bound  to  renew  them,  but  only  to 

DeclTiwi.    '^P*^*'  them  to  such  an  extent  as  would  keep  them  going  for 

ShariffBUnn  *  while. 

MuftftAT.  rjij^Q  plaster  work,  sunk  storey,  palings,  and  gates  were  not 

good  from  the  first,  but  such  as  they  were  it  was  defender's  duty 
to  keep  them  in  order. 

It  cannot  be  doubted  that  the  want  of  proper  occupation  for 
the  last  eighteen  months  must  have  more  or  less  injured  the  house 
inside.  In  so  far  as  the  present  condition  of  the  house  is  caused 
by  the  manner  in  which  it  has  been  occupied  or  not  occupied,  this 
also  forms  an  element  in  the  pursuers'  damage,  for  they  had  a 
right  to  expect  that  the  house  would  be  properly  occupied. 

Altogether  the  Sheriff-Substitute  thinks  that,  on  the  head  of 
plaster,  paint,  and  paper  work,  the  pursuers  are  entitled  to  about 
£30 ;  for  loose  tiles,  basement  repairs,  and  other  inside  questions, 
say  £5  more ;  for  necessary  repairs  to  the  paling  and  gates,  say 
£20 ;  for  damages  arising  from  neglect  of  the  grounds  and  any 
other  causes,  say  £25-— amounting  in  all  to  £80.  As  the  pursuers' 
claim  has  been  on  the  whole  of  too  extensive  and  wholesale  a 
nature,  the  Sheriff-Substitute  has  modified  the  expenses  to  two- 
thirds. 

The  Sheriff-Substitute  has  only  to  add  that,  while  the  £300 
referred  to  in  Mr.  Bromhead's  report  would  probably  be  required 
to  put  everything  in  the  fresh  condition  a  new  tenant  might 
demand,  that  can  hardly  be  taken  as  the  gauge  of  defender's 
liability.  It  must  be  remarked  that  he  is  not  bound  to  renew 
what  has  gone  in  ordinary  tear  and  wear,  though  a  new  tenant 
would  probably  demand  that  this  should  be  done.  A.  £.  M. 


Not.  6,1802.  GLASGOW,  5th  November,   1892. — Having  heard  parties'  pn>- 

sheriffBiRBT.  curators  and  considered  the  case,  under  reference  to  the  annexed 
note,  adheres  to  the  interlocutor  appealed  against ;  finds  no 
expenses  due  in  respect  of  this  appeal,  and  decerns. 

Robert  Bsrrt. 
Note. — This  case  has  been  keenly  contested  on  both  sides,  and 
by  each  of  the  parties  the  Sheriff-Substitute's  judgment  has  been 
challenged  in  the  course  of  the  appeal.  Two  questions  have  to  be 
dealt  with — (1)  the  construction  of  the  lease,  and  (2)  the  amount 
of  damages.  The  third  clause  of  the  lease,  which  specifies  the 
obligations  undertaken  by  the  parties  to  it  in  regard  to  repairs 
and  expenditure  on  the  subjects  is  in  these  terms,  ''Third,  the 
"  first  party  (t.«.,  the  lessors)  shall  be  bound  only  to  put  the  roof 
'^  in  proper  repair  at  entry,  and  the  second  party  {i.e.  the  lessee) 
"  shall  be  bound  to  put  the  premises  otherwise  in  good  order  at 
"his  entry,  and  to  keep  and  maintain  the  premises  and  the 
"  contents  thereof  hereby  let  in  like  good  order  aiid  repair  during 
''  the  currency  of  this  lease,  and  to  expend  at  least  the  sum  of 
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I 


Allax. 
Sheriff  BB&ftT. 


"  £140  in  repairs ;  and  the  second  party  binds  himself  to  keep  the  Tf^"*»»fWT"F| 

"  garden  well  stocked  and  in  good  order,  and  to  manage  and  to  wiMmiia,  *g.  v 

"  cultivate  the  same  according  to  the  niles  of  good  gardening,  and 

"also  regularly  to  cut  and  trim  the  lawns,  borders,  and  grass 

"  plots,  and  likewise  to  keep  the  walks  free  of  weeds  and  in  good 

"  order ;  and  further,  he  binds  himself  to  leave  the  said  premises 

"in  a  good  and  suflBcient  state  of  repair  at  the  expiry  of  this 

"lease,  ordinary  tear  and  wear  excepted;    declaring,    however, 

"  that  the  second  party  shall  not  be  bound  to  repair  any  extra- 

"  ordinary  damage  done  to  the  roof  or  house  by  a  storm  or 

"anything  affecting  the  stability  of  the  property.      It  is  also 

"  hereby  agreed  that,  as  the  wood  of  the  glass  houses  is  not  in  a 

"  good  condition,  the  second  party  shall  not  be  bound  to  renew 

"  the  same,  but  shall  only  do  any  repairs  which  may  be  reason- 

"  able."     The  main  question  of  construction  in  dispute  regarding 

the  clause  is  as  to  the  meaning  to  be  given  to  the  word  "premises" 

as  used  in  it,  the  pursuers  contending  that  it  includes  t^e  whole 

subjects  embraced  in  the  lease,  while  the  defender  maintains  that 

it  applies  only  to  the  house.     The  more  extensive  meaning,  for 

which  the  pursuers  contend,  is  certainly  the  usual  meaning  of  the 

word  in  documents  of  the  kind,  and  after  consideration  I  have 

come  to  be  of  opinion  that  that  is  the  sense  in  which  it  must  be 

understood  in  the  present  case.     The  expression  "and  the  contents 

"  thereof,"  which  follows  immediately  after  the  word  "premises" 

in  the  early  part  of  the  clause,  creates  some  difficulty,  as  it  does 

not  seem  to  apply  well  to  such  a  subject  as  the  garden,  for 

example.     The  obligation,  however,  to  put  the  premises  in  good 

order  as  distinguished  from  "repairs,"  as  used  immediately  before 

with  reference  to  the  roof,  seems  fitly  to  apply  to  thie  subjects 

generally  and  not  to  the  house  alone.     Looking  to  the  whole 

tenor  of  the  clause,  I .  have  come  to  the  conclusion  that  the  word 

"  premises  "  must  be  taken  to  include  the  whole  subjects  of  lease 

generally. 

With  regard  to  the  case  generally  and  the  damages  which  the 
pursuers  may  fairly  claim,  I  have  felt  much  difficulty.  I  have 
read  through  the  proof  with  some  care,  and  its  perusal  has  failed 
to  lead  me  to  any  firm  ground  on  which  to  form  an  estimate.  We 
have,  what  is  unfortunately  not  unusual,  expert  witnesses  differing 
widely  in  the  views  they  ask  the  Court  to  adopt,  the  property 
being  on  the  one  side  described  as  having  been  left  in  an  almost 
unprecedented  state  of  disrepair,  while  on  the  other  it  is  said  to. 
have  been  left  in  very  good  order.  To  some  extent,  particularly 
in  regard  to  matters  outside  of  the  house,  a  difference  between 
the  two  sets  of  witnesses  may  be  capable  of  explanation  by  the 
inspections  which  they  made  having  been  made  at  different  times, 
but  with  every  allowance  for  this  the  contrast  between  them  is 
very  marked  and  unsatisfactory.  Items,  it  should  be  added,  are 
in  some  cases  included  for  moveable  articles  said  to  have  been 
17 
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LAWAMBHima  amissing  when  the  inspection  was  made.     These,  however,  may 

wiMma^  fte.  •  have  been  and,  as  I  infer  from  the  proof,  were  in  fact  returned, 

NovTMrn.    ^^  ^^^^  partially,  before  the  expiration  of  the  lease,  although  after 

gtittti^MAj.  several  of  the  witnesses  saw  the  premises  as  well  as  after  the 

action  was  brought,  which  was  in  January,  1891.     One  would 

probably  not  be  justified  in  allowing  a  sum  in  name  of  damages 

for  articles  which  may  have  been  amissing  in  this  way,  and  I  do 

not  understand  that  they  have  formed  an  element  in  the  SherifF- 

•'Substitute's  award. 

Viewing  the  cd«e  as  a  whole,  I  am  disposed  to  think  that  the 
property  was  considerably  neglected  after  the  defender  ceased  to 
occupy  it  personally,  and  that  it  suffered  in  consequence  to  an 
extent  beyond  whait  might  properly  be  attributed  to  wear  and 
tear.  The  defender  no  doubt  expended  a  considerable  sum  upon 
it  at  his  entry,  but,  although  he  also  laid  out  expenditure  upon  it 
in  the  course  of  his  tenancy,  I  think  that,  as  far  as  that  expendi- 
ture was-  applied  to  proper  maintenance  and  repair  or  upkeep,  it 
was  not  adequate  either  internally  or  externally.  The  award  of  a 
sum  of  damages  in  the  circumstances  is  a  matter  of  considerable 
diflSculty.  The  Sheriff-Substitute  has  obviously  given  to  it  careful 
consideration,  and  I  do  not  see  sufficient  ground  for  thinking  that 
the  aggregate  amount  at  which  he  has  arrived  is  at  all  an  unreason- 
able estimate.  I  have  therefore  accepted  it  as,  on  the  whole,  fair 
between  the  parties. 

On  the  subject  of  expenses,  the  correspondence  which  took 
place  in  November,  1891,  some  six  months  before  the  expiration 
of  the  lease,  seems  to  me  of  some  importance.  The  pursuers  were 
then  asked  to  indicate  the  repairs  which  in  their  view  the  defender 
ought  to  execute,  but  they  declined  to  do  so,  although  they  had 
not  the  excuse  of  ignorance  of  the  condition  of  the  premises. 
They  were  at  that  time  in  possession  of  Mr.  Herbertson's  report, 
and  if  they  had  desired  any  farther  inspection  of  the  property, 
there  is  no  ground  for  inferring  that  any  difficulty  would  have 
been  placed  in  their  way  by  the  defender.  The  result  of  their 
communications  was  that  the  defender  was  required  either  to  pay 
i>500  or  to  submit  the  whole  case  to  arbitration.  If  he  agreed  to 
neither  of  these  alternatives,  there  was  to  be  no  remedy  but  litiga- 
tion. Looking  to  the  whole  circumstances,  I  am  not  disposed  to 
interfere  with  the  modification  of  the  expenses  by  the  Sheriff- 
Substitute.  As  to  the  expenses  of  the  appeal,  I  have  come  to  the 
conclusion  that  each  party  should  bear  his  own,  the  Sheriff- 
Substitute's  judgment  having  been  challenged  on  both  sides. 

R  B. 
For  pursuers— Mr.  John  A.  Spems  (Messrs.  Maglat,  Mubbat,  & 

Spens),  Glasgow. 
For  defender— Mr.  Wm.  Borland  (Messrs.  Bobland,  King,  & 
Shaw),  Glasgow. 
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James  Welsh,  Pursiier',  R  L.  Anderson,  Defender.        No.  82. 
Hiring  contract — Injury  to  hired  animal — Reparation, — Held  I'^awmhiei. 
tibat  a  person  hiring  a  horse  that  is  injured  during  the      ^5j}5on 
hiring  must,  to  free  himself,  prove  that  no  fault  of  his         — 
contributed  to  the  accident. 

James  Welsh,  livery  stable  keeper,  209  St  George's 
Road,  Glasgow,  sued  R.  L.  Anderson,  painter  and  paper- 
hanger,  151  St.  Vincent  Street,  Glasgow,  for  injuries  caused 
to  a  mare  which  the  pursuer  hired  out  tp  the  defender  on 
13th  September,  1890,  for  an  afternoon's  ride  in  the  country. 
The  mare  was  injured  in  the  stifle  joint,  and  was  three  or 
four  months  laid  up.  The  defender  pleaded  that  the 
accident  was  occasioned  by  causes  for  which  he  was  not 
responsible,  and  denied  liability.  The  Sheriffs-Substitute 
(Erskine  Murray)  gave  judgment  for  the  pursuer  as 
follows : — 

Glasgow,  4th  December,  1891.— The  Sheriff-Substitute,  having  d«.Jj^i»i. 
heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  ***^J£SJr/"" 
the  defender  Anderson,  on  13th  September,  1890,  hired  from  the 
pursuer  Welsh  a  mare  ''  Lulu  "  as  a  hack  for  an  afternoon's  ride  in 
the  country ;  finds  (2)  that  on  his  return  he  took  to  galloping  the 
mare  back  and  forward  on  the  pad  or  horse-track  in  the  Great 
Western  Road,  and,  the  mare  getting  excited  and  objecting  to 
repeat  the  process,  he  lost  his  hat ;  finds  (3)  that  in  an  endeavour 
to  recover  his  hat  he  lost  his  stirrups  and  his  control  over  the 
mare,  which  ran  away  homewards ;  finds  (4)  that  not  far  from  the 
tramway  terminus  at  Kelvinside  he  was  thrown  in  consequence  of 
a  futile  effort  made  by  a  bystander  to  stop  the  mare ;  finds  (5) 
that  she  continued  alone  her  headlong  career  till  she  feU  at  the 
entrance  to  the  temporary  bridge  over  the  Kelvin ;  finds  (6)  that 
her  ''stifle-joint  was  injured,  and  she  was  laid  up  for  between 
three  and  four  months  and  was  attended  by  a  veterinary  surgeon ; 
finds  (7)  that  after  the  accident  the  defender  on  several  occasions 
agreed  to  share  the  expense  incurred,  but  ultimately,  when  an 
account  was  sent  to  him,  he  repudiated  liability,  and  the  present 
action  of  damages  was  raised  :  Finds  on  the  whole  case  and  in  law 
(1)  that  in  the  circumstances  the  defender  is  responsible  for  the 
loss  occasioned  to  the  pui-suer  through  the  accident;  (2)  that  on  the 
whole  that  loss  may  be  ftiirly  assessed  at  £33  3s.;  therefore 
decerns  against  defender  for  that  sum  accordingly,  with  interest 
from  this  date  as  craved ;  finds  the  defender  liable  to  pursuer  in 
expenses,  <kc.  A.  Erbkinb  Murray. 

Note, — ^The  person  who  uses  an  ai'ticle  or  animal  on  hire  is 
not,  at  conunon  law,  responsible  for  damage  happening  to  it 
accidentally,  but  an  onus  lies  on  him  to  prove  that  the  damage 
received  ha^  not  occurred  through  any  fault  or  neglect  on  his  part. 
If  he  cannot  prove  that  he  treated  the  article  or  animal  in  all 
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LkwkmmiMM.  respects  properly,  then  it  lies  on  him  to  prove  that  the  damage 
AndeiiKm  *^**'  Occurred  cannot  have  been  attributable  to  any  such  improper 
DeeTvim.     treatment  on  his  part.     Now,  the  mare  in  question  undoubtedly 

sheriifiitsEiiiB  ^^  hui^  ^^^  damaged  by  falling,  on  the  afternoon  of  the  13th 
MoKBAT.  September,  1890,  at  the  comer  where,  on  the  Hillhead  side,  the 
Great  Western  Road  turned  into  the  temporary  bridge  then  in  use 
there,  she  at  the  time  being  in  the  act  of  careering  along  the 
Great  Western  Road  inwards  towards  town  in  a  riderless  condition. 
Her  fall  was  manifestly  attributable  to  the  joint  effects  of  her 
furious  rate,  her  being  unguided,  and  the  sudden  turn  which  she 
found  herself  compelled  to  make,  and  possibly  also  to  her  entry 
on  the  wooden  pavement.  The  question  that  arises  is  therefore 
whether  the  defender,  the  user  of  the  animal,  is  responsible  for 
her  careering  furiously  along  the  Great  Western  Road  in  a  rider- 
less condition  on  the  occasion  in  question.  The  evidence  shows 
that  he  took  her  out  to  Milngavie,  a  distance  of  six  miles,  and 
back;  that  on  the  return  way  he  took  her  along  the  "pad"  or  track 
reserved  for  exercising  horses  that  lies  on  the  south-west  side  of 
the  Great  Western  Road  for  the  length  of  about  three^uarters  of 
a  mile,  from  Annicsland  to  Claj'thom  or  Gartnavel  Road  ;  that  on 
reaching  Claythorn  Road  he  turned  her  back  along  the  pad,  and 
in  spite  of  opposition  on  her  part  took  her  to  the  end  of  the  pad 
at  least  once  again;  that  while  thus  on  the  pad  he  was  either 
cantering  or  galloping,  but  which  of  the  two  is  a  matter  of 
dispute,  the  only  evidence  being  his  present  oath  and  his  former 
statements ;  that  on  his  return  to  the  Claythorn  end  again  he  a 
second  time  urged  her  to  return  outwards,  but  she  refused  to  go, 
and  when  he  used  his  stick  or  cane  to  her,  she,  after  going  about 
twenty  yards,  suddenly  turned  again  and  his  hat  fell  off;  that  he 
made  some  effort  to  recover  his  hat,  which  ended  in  his  losing  his 
stirrups  and  nearly  losing  his  seat ;  that  she  then,  being  clearly 
frightened,  set  off  at  a  great  rate  townwards,  and  he  seems  to  have 
held  on  as  he  best  might  without  being  able  to  guide  or  control 
her ;  that  just  after  he  had  passed  the  tramway  terminus  at  the 
foot  of  the  Crossloan  Road,  where  a  car  was  standing,  a  man 
suddenly  stepped  off  the  pavement  on  the  south-west  side  of  the 
road  holding  out  his  arms  to  induce  the  mare  to  stop;  that  instead 
of  doing  so  she  swerved  to  the  left,  in  consequence  of  which  the 
defender  was  thrown  over  her  right  shoulder ;  that  she  thereafter 
continued  racing  along  till  she  fell  when  she  reached  the  comer  at 
the  bridge. 

In  these  circumstances  two  questions  arise — (1)  how  came 
the  mare  to  be  riderless  and  free  from  control?  and  (2)  how 
came  she  to  run  off  at  all?  As  regards  the  former  question  it 
must  be  held  on  the  evidence  that  it  was  not  directly  the 
defender's  fault  that  he  parted  company  with  the  mare.  Whether 
he  had  her  at  all  under  control  may  be  doubted,  but  it  was 
manifestly  the  action  of  the  person  who  tried  to  stop  the  mare 
which  was  the  main  cause  of  his  being  thrown.     He  had  at  the 
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time,  however,  such  an  insecure  seat  that  he  was  well  prepared  lahaemhim. 

for  the  oocurrence.     But  as  regards  this  point  it  is  a  curious  fact      ^^^^J^ 

that  the  defender's  statements  first  made  after  the  accident  seem     DeJi^im. 

rather  to  have  been  of  a  different  nature.     His  story  then  was  gheriirl^xiM 

that  somehow  in  contending  with  the  mare  on  the  pad  he  lost  his      ^^^^^• 

hat,  and  in  tiying  to  recover  it  he  either  got  off  or  fell  off,  and  thus 

lost  control  of  and  parted  company  with  the  animal.     Now,  had 

this  been  true,  he  would  clearly  have  been  responsible  for  the 

mare  becoming  freed  from  control,  for  wh^n  his  hat  fell  off  it  was 

his  duty  rather  to  do  without  his  hat  for  a  time  than  to  risk 

losing  his  control  of  the  mare.     But  though  these  were  not  the 

real  circumstancies,  the  fact  that  the  defender  gave*  this  account  of 

the  matter  must  have  considerable  weight  in  the  case  as  it  tends 

to  lessen  the  credit  to  be  given  to  his  unsupported  evidence, 

especially  when  contradicted. 

As  to  question  (2),  how  the  mare  came  to  run  off,  it  is 
pretty  clear  that  she,  being  a  spirited  though  not  ill-tempered 
creature,  had  got  excited  with  the  manner  in  which  the  defender 
had  been  taking  her  back  and  forward  along  the  pad,  and  when 
in  doing  so  he  lost  his  hat,  some  ill-judged  movement  or  action 
on  his  part  in  an  attempt  to  recover  it  so  frightened  her  that  she 
started  off  at  full  speed  homewards.  The  remarks  previously 
made  as  to  the  hat  recovery  apply  here  also.  But,  moreover,  why 
was  she  specially  excited  about  being  taken  to  and  fro  on  the  pad? 
He  now  says  he  only  cantered  her  there.  The  pursuer  and  his  fore- 
man swear  that  he  admitted  having  galloped  her  to  and  fro.  Now, 
it  must  be  held  on  the  whole  that  galloping  is  not  permissible  under 
a  mere  hack  contract  such  as  this  was,  though  cantering  may  be. 
On  the  whole,  too,  and  bearing  in  mind  a  former  remark,  it  must 
be  held  as  proved  that  his  pace  on  the  pad  was  a  gallop ;  if  so,  he 
was  treating  the  mare  in  an  improper  manner  which  was  not 
authorised  under  the  contract.  Therefore,  if  the  mare  ran  off  in 
consequence  of  excitement  thus  induced,  she  ran  off  from  a  cause 
for  which  he  must  be  held  responsible.  On  this  view  of  the  case, 
it  must  be  held  that  the  defender  has  failed  to  prove  that  the 
injury  to  the  mare  arose  from  causes  for  which  he  was  not 
responsible,  or  that  he  was  free  from  fault  in  the  matter. 

But  in  addition  to  this  there  are  other  circumstances  that  tell 
against  the  defender.  The  pursuer  and  his  foreman  say  that  the 
defender  in  taking  out  the  animal  specially  undertook  any  risk  con- 
nected with  the  matter.  In  the  ordinary  case  the  Sheriff-Substitute 
would  have  had  great  difficulty  iu  holding  that  a  special  contract, 
altering  the  rule  of  law,  had  thus  been  established.  But  it  must 
be  remarked  that  it  has  been  clearly  proved,  and  is  indeed  now 
admitted  by  the  defender,  that  several  times  after  the  accident  he 
agreed  to  repay  to  the  pursuer  part  at  least  of  the  loss  occasioned 
by  the  injuries  received  by  the  mare;  in  fact,  he  only  denied  liability 
and  refused  to  pay  when  he  found  out  that  the  sum  was  more 
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LAViAmxKi.  than  he  had  expected.     Now,  it  seems  to  the  Sheriff-Substitute 
A?d!!m.     *^*'  ^^^^  conduct  on  his  part  must  have  been  attributable  either 


MUKmAT. 


DeoTTisn.     ^  ^^^  knowledge  that  he  was  in  fault  or  to  a  knowledge  that  he 
sheriffiuKiiK  had  undertaken  the  risk.     Though  it  may  not  be  held  that  he 
undertook  the  risk,  his  conduct  goes  strongly  to  corroborate  the 
other  evidence  pointing  to  his  having  been  in  fault. 

As  regards  the  amount  of  damages,  here,  as  in  most  horse  cases, 
the  evidence  must  be  taken  with  a  grain  of  salt.  The  mare  had 
been  bought  for  £18,  slightly  blemished,  and  it  seems  that  £b  is 
all  that  can  be  given  for  permanent  depreciation  by  the  accident. 
The  Sheriff-Substitute  is  inclined  to  allow  £2b  for  her  hire  and 
keep  during  the  time  she  was  laid  up,  and  £3  3s.  for  the 
veterinaiy  surgeon's  fee,  being  £33  3s.  in  all  A.  K  M. 


Oot«i^ia»  Gi^GOW,    24<A   October,   1892.— Having  heaid   parties'   pro- 

shoriffBKUT.  curators  and  considered  the  whole  case,  adheres  to  the  interlocutor 
appealed  against;  finds  the  appellant  liable  in  the  expenses  of 
the  appeal,  and  decerns.  Robert  Bbrry. 

ITote, — ^The  leading  facts  of  this  case  as  disclosed  in  the 
evidence  I  take  to  be  in  accordance  with  the  Sheriff-Substitute's 
findings,  and  the  fuller  statement  contained  in  his  note.  It  seems 
to  me  unnecessary  to  recapitulate  the  facts  in  detail.  I  also 
accept  the  law  as  laid  down  in  the  opening  paragraph  in  the  note 
to  the  effect  that  where  one  who  has  hired  a  horse  returns  it 
injured  it  lies  on  him  to  show  that  it  is  not  through  fault  on  his 
part  that  the  injury  has  occurred.  Even  were  the  burden  on  the 
hirer  less  onerous  than  that  proposition  would  imply,  I  think  that 
from  the  evidence  in  the  case  it  is  to  be  inferred  that  there  was 
fault  on  the  part  of  the  defender  which  led  to  the  damage 
sufficient  to  attach  liability  to  him.  This  contract  was  one  for 
an  ordinary  ride,  and  the  evidence  points  to  the  conclusion  that 
the  hirer  under  a  contract  of  that  kind  is  not  entitled  to  indulge 
in  the  amusement  of  galloping  the  horse.  He  is  entitled,  as  the 
evidence  would  show,  to  canter  it,  but  he  should  be  careful  not  to 
allow  the  canter  to  break  into  a  continued  gallop.  The  mare 
which  the  defender  hired,  although  of  a  quiet  temper,  was  from 
her  high  breeding  naturally  spirited,  and,  as  he  himself  says, 
required  watching.  Whether  he  intended  only  to  canter  along 
the  pad  in  the  Great  Western  Road,  she  was  not  unlikely,  if 
cantered,  to  run  into  a  gallop,  and  I  think  it  must  be  taken  that  the 
defender  did  gallop  her.  If  his  conversations  with  the  pursuer 
and  others  are  acciirately  reported,  he  himself  spoke  of  having 
done  so;  and  although  he  now  speaks  of  the  pace  as  merely  a 
canter,  it  must  be  held,  even  from  his  own  evidence,  that  the  pace 
was  something  beyond  that.  On  page  69,  in  speaking  of  what 
happened  after  he  turned  to  go  back  along  the  pad,  he  says  '^  that 
"  he  was  just  getting  her  settled  down  quietly,  bringing  her  into 
'*a  gentle  canter,"  <bc.     That  would  imply  that^  before  be  was 
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bringing  her  into  what  he  calla  a  gentle  canter,  he  had  been  going  fcA?4»wm. 
at  a  pace  which  could  not  be  so  described.  His  conduct  on  the  ^£^ 
occasion  must,  I  think,  be  held  to  have  exhibited  recklessness  or  0^^  mTwi. 
unskilfulness  amounting  to  fault.  The  result  was  that  he  either  aitariffimT, 
threw  himself  or  was  thrown  off,  and  that  the  mare  galloped  rider- 
less towards  home,  when,  at  the  sharp  turning  which  then  led  to 
the  temporary  bridge  crossing  the  Kelvin,  she  fell  and  received 
injury.  My  conclusion  is  that  in  the  circumstances,  and  apart 
from  any  question  whether  there  was  a  special  contract  for  the 
animal  being  at  the  defender's  risk,  as  to  which  there  might 
be  considerable  difficulty,  the  defender  is  liable  in  damages. 
In  C(»ning  to  that  conclusion  I  do  not  think  I  should  be 
justified  in  laying  much  stress  on  such  admissions  or  alleged 
admissions  of  liability  as  the  defender  is  said  to  have  made  in 
subsequent  conversations  with  the  pursuer.  His  readiness  and 
offers  to  settle  or  to  bear  a  portion  of  the  expenses  of  the  mare's 
keep  may  have  arisen  from  ignorance  of  the  legal  position  of  the 
hirer  of  a  horse  which  receives  injury  while  in  his  possession,  or 
they  may  be  attributable  to  a  good-natured  desire  on  the  defender's 
part  to  relieve  the  pursuer  of  some  of  the  loss  which  was  occasioned. 
Be  that  as  it  may,  it  is  on  a  consideration  of  the  evidence  bearing 
on  the  circumstances  in  which  the  mare  was  injured  that  my  judg- 
ment proceeds,  and  not  on  the  conversations  which  are  said  subse- 
quently to  have  taken  place  between  the  pursuer  and  the  defender. 
With  regard  to  the  amount  of  damages  I  have  felt  diffi- 
culty. It  seems  startling  to  award  a  sum  of  £33  3s.  for  injury 
to  an  animal  of  which  the  selling  price  seems  to  have  been  no  more 
than  £18.  In  the  end  I  have  seen  my  way  to  accept  the  Sheriff- 
Substitute's  award  on  the  principle  that,  although,  if  sold  before 
the  injury,  the  mare  might  not  have  fetched  more  than  that  sum, 
her  value  to  the  pursuer  was  considerably  greater.  She  seems  to 
have  been  used  regularly  for  the  purposes  of  his  hiring  business, 
and  the  witness  Morrison  who  sold  her  on  behalf  of  his  employer 
to  William  Giffen,  from  whom  she  was  purchased  by  the  pursuer, 
speaks  to  her  actual  value  as  between  £40  and  £50,  although  in 
the  market  she  might  only  have  fetched  a  much  smaller  sum. 
The  loss  to  the  pursuer  may  have  been  considerably  greater  than 
the  selling  price  of  the  mare,  as  he  might  not  have  been  able  to 
replace  her  except  by  the  expenditure  of  a  large  sum. 

R.  B. 

For  punuer— Mr.  W.  B.  Faulds,  Glasgow. 

For  defender— Mr.  J.  L.  Anderson,  Glasgow. 


Na83. 
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North  British  Railway  Ck).,  DefeTiders.  NoSSSiSdi 

Reparation — Employer^  LxaMlity  Act — Person  in  charge  of    *^^^ 
train, — A  labourer  in  defenders'  employment,  whose  duty 
it   was  to  clean  up  lyes  in  their  repairing  shed,  was 
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labakuhiu.  engaged  in   this  duty   when  a  train   of  waggons  was 

'     dcui^  V  ran  into  the  shed.    The  end  waggon  struck  some  loose 

^hraf oSl'  waggons  inside  the  shed   when  the  labourer    in  the 

^„.^^.^.  ordinary  course  of  duty   was   passing   between   their 

buffers,  and   he  was  killed.     It  was  the  duty  of  the 

3himter  in   charge   of   the  train   to   ride   on  the  end 

waggon  and  to  give  audible  warning  of  its  approach, 

but  he   did   neither.      Held  that  the  defenders   were 

liable  under  the   Employers'   Liability  Act,    1880,  in 

dami^es  in   respect  of  the  shunter's  failure  in  duty. 

Circumstances  in  which  plea  of  contributory  negligence 

.    repelled. 

This  was  &n  action  by  Mrs.  Mary  Ann  Carfrae  or 
Sculfel,  widow  of  Edward  ScufFel,  for  herself  and  as  tutor 
and  administraior-in-law  for  her  pupil  child  Ekiward 
Scuffel,  against  the  North  British  Railway  Company,  con- 
cluding for  £500  damages  in  respect  of  the  death  of  her 
husband  by  his  having  been  crushed  between  a  waggon  in 
motion  and  another  at  rest.  She  averred  fault  of  the 
shunter  in  charge  of  the  moving  train  in  failing  to  give 
warning,  or  of  the  foreman  joiner  in  charge  of  the  shed  in 
which  he  was  employed  in  failing  to  place  men  to  warn 
when  danger  approached,  or  of  the  system  of  working. 
The  defenders  denied  the  pursuers  main  averments,  and 
pleaded  contributory  negligence  on  the  part  of  the 
deceased.  The  Sheriff-Substitute  (Erskine  Murray)  found 
for  the  pursuer  in  the  following  interlocutor : — 
janewj^iws.  GLASGOW,   l^th  Jwis,  1892.— The   Sheriff-Substitute,   having 

*^mumIS""  heard  parties'  procurators  and  advised  the  case,  finds  (1)  that  the 
defenders,  the  North  British  Railway  Company,  have  at  Cowlairs 
a  large  shed  lying  north  and  south,  in  which  waggons,  &c.,  are 
repaired  or  broken  up;  finds  (2)  that  there  are  in  this  shed 
fourteen  lyes,  to  which  admission  is  got  through  open  spaces  or 
gates  in  the  wall  at  the  north  end  of  the  shed,  and  from  the  lyes, 
and  in  continuation  of  them  outside  of  the  shed,  lines  of  rails  run, 
gradually  connecting  with  each  other  by  points  as  shown  in  the 
plan  No.  7  of  process ;  finds  (3)  that  when  waggons,  <&c.,  require 
repair  or  breaking  up,  they  are  drawn  by  a  locomotive  out  of  the 
various  portions  of  the  outside  continuations  of  the  lyes  in  which 
they  happen  to  be  lying  into  the  continuation  of.  the  lye  in  which 
it  is  desired  to  place  them,  and  then  pushed  inside  of  the  north 
wall  of  the  shed  through  the  corresponding  entrance,  the  engine 
stopping  outside;  finds  (4)- that,  as  a  general  rule,  the  whole 
number  to  be  pushed  in  to  fill  the  lye  is  pushed  in  at  once,  and  it 
is  only  in  very  special  cases  that  this  is  done  in  portions ;  finds  (5) 
that  in  so  shoving  them  in,  the  waggons  ought,  according  to  rule, 
and  for  greater  safety  and  to  be  under  proper  control,  to  be  all 
coupled  together;  but  as  a  matter  of  practice  it  seems  pretty 
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oommon  that)  while  those  that  have  to  be  pulled  some  distance  lav^uuu. 
together  are  coupled  together,  yet>  when  they  have  been  got  upon  lioJSuBittek 
the  one  line,  they  are  pushed  in  as  a  whole  without  ahy  atlenii)t  *^wOo 
to  couple  the  various  portions  that  have  been  placed' on  the  same  '""•J5i""*' 
line  separately ;  finds  (6)  that  the  shunting  operations  are  con-  ^^£!?" 
ducted  by  two  men,  a  shunter  and  a  pointsman,  in  addition  to  the 
driver  of  the  engine ;  finds  (7)  that  it  is  the  duty  of  the  engine 
driver  to  attend  to  his  engine  and  to  blow  his  whistle  after  he  has 
got  his  train  of  waggons  assembled  before  he  commences  to  shove 
them  up  into  the  shed,  and  it  is  the  duty  of  the  pointsman  to  attend 
to  the  points,  and  When  the  full  train  has  finally  passed  to  follow 
up  with  the  engine;  finds  (8)  that  it  is  the  duty  of  the  shunter,  inUr 
ali4iy  to  see  that  no  waggons  are  sent  up  into  the  sheds  without 
his  giving  warning  and  notice  to  parties  inside  the  sheds,  either 
by  blowing  a  whistle  at  the  door  X)f  the  sheds,  or,  still  better,  by  a 
shout  from  the  door  to  those  inside  the  shed  to  look  out  that  they 
may  not  be  injured  by  the  approaching  waggons;  and  farther, 
that  when  waggons  are  thus  shoved  in,  he  should  ride  on  the  front 
waggon  to  be  able  the  more  effectively  to  see  any  obstruction  and 
to  give  such  warning  when  required ;  finds  (9)  that  after  the  train 
of  waggons  has  been  shoved  inside  the  shed,  they  are  uncoupled 
and  placed  some  feet  apart  from  each  other  to  permit  of  the  joiners 
working  at  them,  and  thereafter,  till  repaired,  they  are  in  charge  of 
the  joiners;  and  when  the  repairs  have  been  completed  they  are 
coupled  again  by  the  shunter  and  pointsman,  shoved  by  these  men 
outwards  till  the  outmost  one  is  at  the  entrance,  and  then  attached 
to  the  engine  and  drawn  away ;  finds  (10)  that  while  the  waggons 
are  lying  in  the  shed  for  repairs,  as  much  chips  of  wood  and 
rubbish  are  necessarily  strewn  about,  especially  when  waggons 
are  broken  up,  labourers  are  employed,  under  the  orders  of  the 
foreman  joiner  in  the  shed,  whose  duty  it  is  to  clean  up  and  sweep 
away  after  the  joiners,  so  that  nothing  may  be  left  in  the  way  of 
the  waggons  moving  in  the  lyes,  which  wood,  in  December  last, 
appears  to  have  been  temporarily  taken  out  and  piled  just  outside 
the  entrance  of  the  shed,  between  lyes  Nos.  8  and  9,  to  reach  which 
pile  the  practice  appears  to  have  been  for  labourers  to  take  out 
the  chips,  &c.,  in  barrows  by  the  entrance  of  their  respective  lyes, 
and  then  push  the  barrows  along  close  to  the  outside  of  the  shed 
wall  till  they  reached  the  pile ;  finds  (11)  that,  on  29th  December 
last,  the  deceased  Edward  Scuffel,  a  labourer  in  the  employment 
of  the  defenders  at  19s.  a  week,  was  so  employed  at  lye  No.  9 
under  the  direction  of  Duncan  McDonald,  foreman  of  the  joiners ; 
finds  (12)  that  a  train  of  waggons,  which  had  been  for  repairs  in 
lye  No.  9,  were  joined,  coupled,  and  taken  out  by  the  shunter 
Stewart  and  his  pointsman  about  12  noon,  Scuffel  having  pre- 
viously cleared  the  rubbish  out  of  their  way  to  allow  of  their 
removal;  finds  (13)  that  not  long  thereafter,  Stewart  having 
collected  about  fifteen  waggons  for  repair,  had  them  shoved  up  by 
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hiMAMMBMivM.  tho  ciigine  to  the  entrance  of  lye  No.  9  in  such  a  manner  that  three 
•VoS?Mtiih  ^^  them  were  projected  inside  of  the  shed  into  the  inner  portion  of 
BftUwajCo.  tiie  ijQ^  ^}yQ  third  indeed  lying  exactly  in  the  doorway,  partly 
June  ig.  MM.  blocking  the  entrance  and  partly  also  projecting  outside,  and  thi» 
^^MoSa"*"  blocking  also  the  track  by  which  labourers  bringing  barrow-loads 
of  chips,  <fec.,  along  the  outside  of  the  shed  wall  could  reach  the 
pile  which  was  between  lyes  8  and  9 ;  finds  (14)  that  while  the 
waggons  were  in  that  position  Scuffel,  who  had  brought  a  barrow 
of  rubbish  and  a  barrow  of  chips  to  the  places  marked  B  and  b  on 
the  plan  No.  7  of  process,  asked  M'Donald  where  to  place  them, 
and  was  told  that  when  the  new  train  of  waggons  came  in  he 
would  be  given  a  waggon;  finds  (15)  that  a  labourer,  Quin, 
bringing  chips  round  in  a  barrow  from  lye  13  along  the  outside  of 
the  shed  in  the  usual  way  to  place  them  on  the  pile,  found  his 
way  obstructed  by  the  third  waggon  on  lye  No.  9,  which  projected 
outside  the  entrance;  finds  (16)  that  with  the  aid  of  a  man, 
Laing,  he  uncoupled  the  third  from  the  fourth  waggon,  and  then 
the  second,  third,  and  first  from  each  other,  and,  with  Laing's 
assistance,  shoved  the  first  waggon  up  the  lye,  and  thereafter  the 
second  and  the  third,  to  such  an  extent  as  to  give  himself  a  passage 
with  his  barrow  along  the  outside  of  the  shed  wall  in  the  direction 
of  the  pile;  finds  (17)  that  meantime  Stewart,  the  shunter,  and  his 
assistants,  having  collected  about  thirteen  more  waggons  in  the 
upper  parts  of  the  lyes,  got  them  shoved  down  by  the  engine 
through  the  outer  part  of  lye  No.  9  till  they  came  in  contact  with 
the  other  waggons  already  lying  there,  and  with  the  shock  sent 
them  in,  so  that  they  followed  into  the  shed  the  three  waggons 
already  there,  struck  them,  and  moved  them  up  a.  short  space,  so 
that  before  they  were  at  rest  there  were  either  four  or  five  waggons 
inside  the  entrance  instead  of  three ;  finds  (18)  that  it  is  not  suffi- 
ciently proved  that  when  the  waggons  were  thus  brought  into 
contact  any  sufficient  warning,  or  indeed  any  warning  at  all,  was 
given  to  any  person  who  might  be  insjde  the  shed,  either  by 
whistling,  shoivting,  or  any  other  way;  finds  (19)  that  at  the 
moment  they  were  so  brought  into  contact  the  deceased  Edward 
Scufiel  was  for  some  reason  or  other  between  the  first  and  second 
waggons  on  lye  No.  9,  so  that  when  the  second  was  struck  it 
moved  on,  jamming  Scufiers  chest  between  its  buffer  and  that  of 
the  first  waggon ;  but,  its  buffer  being  a  spring  buffer,  it  recoiled, 
and  Scuffel  was  thrown  out)  falling  between  lyes  9  and  10,  where 
he  was  picked  up  by  some  of  the  men  and  removed,  but  almost 
immediately  died  from  his  injuries ;  finds  (20)  that  in  a  few 
minutes  thereafter  the  whole  of  the  train  that  had  been  thus 
collected  was  pushed  up  by  the  engine  into  lye  No.  9,  the  engine 
whistling  before  it  did  so,  and  Stewart,  who  had  been  running 
alongside  the  train,  also  whistling,  but  at  some  distance  outside 
the  entrance  to  the  shed;  finds  (21)  that  Scuffel's  widow  has 
raised  for  herself  and  child  the  present  action  of  damages  a^iust 
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and  in  law  (1)  that  the  main  cause  of  the  accident  was  the  fault  i^ofS?  British 
or  negligence  of  the  shimter  Stewart,  who,  after  he  had  placed  his  ^nr  o®- 
train  iu  sucli  a  manner  that  three  waggons  thereof  projected  J"'>«J5ii»«' 
inside  the  shed,  where  he  knew  that  workmen  were  employed,  did  ***1[i5£lS! "* 
not,  when  he  brought  other  waggons  into  contact  with  the  waggons 
formerly  brought  up  in  such  a  manner  as  to  affect  those  inside  the 
shed,  giveiany  warning  whatever,  or  at  least  any  sufficient  warning, 
to  warn  men  who  might  be  employed  inside  near  these  waggons,  of 
ihB  danger  that  they  might  be  incurring ;  and  who,  moreover,  was 
not,  as  he  ought  to  have  been  at  the  time,  on  the  foremost 
waggoa  of  the  whole  train,  in  which  position  he  must  have 
noticed  that  Scuffel  was  in  a  dangerous  position,  and  could  have 
effectually  warned  him;  (2)  that  the  foreman  joiner  McDonald 
was  not  in  fault  in  the  matter,  as  it  was  no  part  of  his  duty,  as 
averred,  to  place  men  at  the  entrance  to  the  shed  to  warn  those 
inside  when  trains  were  entering,  that  being  a  duty  devolving  on 
the  shunter ;  (3)  that  there  is  no  sufficient  proof  that  the  defenders' 
system  of  working  was  in  fault ;  (4)  that  there  is  no  sufficient 
proof  that  there  was  contributory  negligence  on  the  part  of 
Edward  Scuffel,  the  deceased ;  (5)  that  in  the  circumstances  the 
defenders  would  not  be  liable  for  the  act  or  neglect  of  Stewart  at 
common  law,  he  being  a  fellow-workman  of  the  deceased ;  (6)  that 
under  the  Employers'  Liability  Act,  section  1,  sub-section  5,  the 
defenders  are  in  the  circumstances  liable  in  damages  to  the 
pursuer  for  the  act  or  neglect  of  Stewart;  (7)  that  in  the  cir- 
cumstances ^148  4s.,  being  three  years'  wages  of  deceased,  is 
the  fair  measure  of  damages ;  (8)  that  to  one-half  of  said  sum  the 
pursuer  will  be  entitled  as  an  individual,  and  to  half  as  tutor 
and  administrator  of  her  pupil  child,  Edward  Scuffel;  therefore 
decerns  for  the  said  sum  of  £148  48.,  with  interest  as  craved; 
finds  the  defenders  liable  to  the  pursuer  in  expenses,  &o. 

A.  Erskine  Murray. 
Note, — There  is  a  certain  amount  of  contradiction  in  the 
evidence  as  to  the  way  in  which  the  waggons  were  shunted  in, 
but  the  great  preponderance  goes  to  show  that  it  was  not  by  the 
whole  train  being  shunted  into  the  shed  that  Scuffel  was  killed, 
but  by  a  preliminary  jolt  given  when  the  last  portion  of  the  train 
was  brought  into  contact  with  the  earlier,  and  that  there  was  a 
pause  of  some  minutes  thereafter  before  the  whole  train  was  run 
in.  Now,  it  must  be  observed  that  the  evidence  of  Stewart  and 
his  assistants  does  not  take  cognisance  of  such  a  pause  at  all; 
according  to  them,  whenever  the  latter  part  of  the  train  came 
into  contact  with  the  former  the  two  moved  in  together,  the 
engine  whistling  and  Stewart  blowing  a  signal,  which  he  says  he 
did  when  the  trains  were  about  9  or  1 2  feet  separate  and  when  he 
was  some  feet  outside  the  shed.  Even  on  his  own  showing  ho 
blew  his  signal  too  late,  for  he  did  not  give  sufficient  time  to  men 
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LAHAjLMBiai  in  the  shed  to  escape.     But  if  one  thing  in  the  case  is  proved  it  is 
NoSS  Britirii   ^^^^  while  there  were  three  waggons  in  the  lye  No.  9  inside  the 
Xaitway  ca    ghcd  before  the  accident,*  immediately  after  it  there  were  four  or 
June  16.  late,   gyg^  ^^^  n  pause  of  some  minutes  then  elapsed  before  the  train 
^^^IiuSat/""  was  run  in.     So  there  is  really  no  evidence  whatever  that  any  • 
warning  was  giveo  when  the  shock  which  killed  Scuffel  was  given 
to   the  waggons.     Clearly,  as  Stewart,  who  had  charge  of  the 
arrangements,  had  put  three  waggons  inside  the  shed  where  men 
were  working,  he  was  bound  to  see  that  no  harm  t»me  to  them 
through  the  movements  of  these  waggons,  and  was  bound  to  warn 
them  that  the  waggons  would  or  might  be  set  in  motion.     Accord- 
ing to  system  he  ought  to  have  been  in  the  front  waggon,  but 
probably  he  thought  he  might  deal  with  the  matter  ajs  if  all 
the  waggons  had  been  outside  and  as  if  they  were  not  going  to  be 
moved  by  the  shock.     This  idea  was  clearly  unjustifiable.     If  he 
had  done  his  duty  by  going  to  the  entrance  and  warning  men 
inside  by  whistle  or  shout  that  the  three  waggons  might  or  would 
be  moved,  the  accident  would  never  have  occurred. 

In  ordinary  circumstances,  Stewart  being  a  coUaborateur  of 
Scuffel,  the  defenders  would  have  escaped  liability,  but  the  5th 
sub-section  of  section  1  of  the  Employers'  Liability  Act  provides 
that  employers  shall  be  liable  for  the  negligence  of  any  person  in 
their  service  "  who  has  the  charge  or  control  of  any  train  upon  a 
"  railway."    This  Stewart  clearly  had. 

The  question  of  contributory  negligence  has  been  raised. 
Scuffel  had  clearly  finished  cleaning  lye  No.  9  of  sticks  and 
rubbish.  He  had  just  put  these  into  two  barrows  which  lay 
on  different  sides  of  lyes  9  and  10.  He  had  been  told  by  his 
foreman,  McDonald,  that  he  would  be  assigned  a  waggon  in  the 
incoming  train  in  which  to  put  the  contents  of  one  of  the  barrows. 
How  he  came  to  get  between  the  two  waggons  that  crushed  him 
there  is  no  evidence.  He  may  perhaps  have  been  going  from  one 
side  to  the  other  to  get  the  other  barrow  and  take  out  its  contents 
to  the  pile  outside  through  the  opening  at  the  entrance,  or  he 
may  have  been  going  towards  the  barrow  whose  contents  were  to 
be  placed  in  a  waggon  to  bring  it  into  a  position  closer  to  the  lye, 
or  he  may  simply  have  been  inspecting  the  first  or  second  waggon 
to  see  whether  they  would  be  suitable  for  his  chips.  Anyway 
there  is  nothing  to  show  that  he  was  outside  the  line  of  his  duty, 
and  the  presumption  is  that  he  was  within  it.  There  is  nothing  con- 
trary to  this  view.  But  it  is  said  that  he  was  negligent  in  getting 
between  the  waggons  when  he  might  have  gone  round  the  imier 
end  of  the  first.  It  is  true  that  he  might  have  done  so ;  but  it 
must  be  remembered  that  he  was  justified  in  believing  that, 
before  those  waggons  were  moved  at  all  in  the  slightest  degree,  he 
would  be  warned  by  the  shunter,  who,  if  not  in  the  foremost 
waggon,  would  at  least  give  his  warning  from  the  door,  two 
waggons'  lengths  from  him,  a  warning  which  he  certainly  would 
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have  heard,  and  which,  if  given  in  time,  would  have  enabled  him  lahaemhie* 
easily  to  get  out  of  the  way.     In  these  circumstances  the  Sheriff-   ifoSgJf^uab 
Substitute  cannot  think  that  the  deceased  has  been  proved  to    B*aw^oo. 
have  been  guilty  of  contributory  negligence.  A.  E.  M. 

On  appeal,  the  Sheriff  (Berbt)  adhered  by  the  following 
interlocutor : — 

Glasgow,  llth  November,  1892. — Having  heard  parties'  pro-    Noy. n. laoi 
curators  and  considered   the   case,  adheres  to  the   interlocutor  sheriff  bm»t. 
appealed  against,  finds  the  appellants  liable  in  the  expenses  of  the 
appeal,  and  decerns.  Robert  Berrt. 

Note. — In  this  appeal  on  behalf  of  the  defenders  the  only 
question  of  liability  with  which  I  have  to  deal  is  that  under  the 
Employers'  Liability  Act,  section  1,  sub-section  5,  which  gives  a 
claim  of  damages  against  the  employers  of  a  workman  where  injury 
to  him  has  been  caused  by  reason  of  the  negligence  of  any  person  in 
the  service  of  the  employers  who  has  the  chaise  or  control  of  a 
train  upon  a  railway.  It  was  intimated  at  the  bar  on  behalf  of 
the  pursuer  that  reliance  was  not  placed  on  any  fault  of  system  on 
the  part  of  the  defenders  in  conducting  the  shunting  of  waggons 
at  the  place  where  the  accident  occurred,  or  on  any  other  common 
law  ground  of  liability.  In  this  way  the  only  questions  now 
raised  are  (1)  whether  the  injury  to  the  deceased  was  caused  by 
fault  on  the  part  of  Stewart,  the  shunter  in  charge  of  the  train  of 
waggons  which  were  being  shunted  into  the  repairing  shed ;  and 
(2)  whether,  if  there  was  fault  on  the  part  of  Stewart,  the  claim 
of  the  pursuer  to  recover  damages  for  her  husband's  death  is 
barred  by  there  having  been  contributory  fiaiult  on  the  part  of  the 
deceased. 

With  regard  to  the  former  of  these  questions  I  think  it  results 
from  the  evidence  that  there  was  fault  or  negligence  on  the  part 
of  Stewart  leading  to  the  misfortune  which  happened.  He 
certainly  was  not  on  the  front  waggon  of  the  train  as  it  was  being 
shunted  into  the  shed,  so  as  to  see  if  any  one  was  in  the  way  and 
give  warning  to  stand  clear ;  and  if  we  accept  the  evidence  of  Mr. 
Holmes,  the  company's  locomotive  superintendent,  regarding  the 
duty  of  a  shunter  to  be  in  that  position,  there  was  a  failure  of 
duty  in  that  respect.  Apart,  however,  from  Stewart's  failure  in 
that  part  of  his  duty,  my  conclusion  on  the  proof  is  that  he  did 
not  whistle  or  give  other  effectual  warning  before  the  two  portions 
of  the  train  of  waggons  came  together  so  as  to  enable  the  deceased 
to  get  out  of  the  way.  It  must  be  taken,  I  think,  that  it  was  by 
the  shock  of  the  two  sets  of  waggons  first  coming  together  that 
the  loose  waggons  within  the  shed,  between  which  the  pursuer  was 
crushed,  were  brought  into  violent  contact,  and  if  Stewart 
whistled  at  all  before  the  accident  happened,  it  was  at  a  time  too 
late  to  serve  as  an  effectual  warning  to  persons  within  the  shed. 

Then  I  am  unable  to  infer  from  the  evidence  that  there  was 
any  such  contributory  fault  on  the  part  of  the  deceased  as  to  bar 
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LAMAKUHimi.  a  claim  of  damages  against  the  defenders.  What  he  was  doing  at 
the  time  can  only  be  matter  of  conjecture,  but  there  is  nothing  to 
show  that  he  was  in  fault  in  being  where  he  was.  It  is  said  that 
if,  according  to  one  suggestion,  he  was  passing  from  one  of  his  two 
barrows  to  the  other,  his  safer  course  would  have  been  to  go  round 
the  end  of  the  innermost  waggon  instead  of  crossing  between  ihe 
two  as  he  did.  Even  had  he  done  so  it  does  not  follow  that  he 
would  have  been  safe.  The  shock  might  have  caused  the  waggon 
round  which,  on  this  hypothesis,  he  was  going,  to  nm  forward  and 
possibly  knock  him  down  and  Injure  him,  although  in  a  different 
way  from  what  happened.  But  be  that  as  it  may,  I  think  there 
is  no  ground  on  which  one  is  entitled  to  hold  that  fault  is  to  be 
inferred  against  him.  Even  were  the  view  to  be  taken  that  he 
was  in  fault  in  being  between  the  waggons  at  the  time,  a  good 
deal  might  be  said  in  support  of  the  argument  that  there  would 
not  be  sufficient  to  exonerate  the  defenders  from  liability.  He  was, 
it  might  be  contended,  entitled  to  rely  on  receiving  warning  from 
the  shunter  in  time  to  enable  him  to  get  out  of  danger.  In  other 
words,  if  he  was  guilty  of  fault,  there  was  in  this  view  svibsequent 
fault  on  the  part  of  Stewart  in  failing  to  give  proper  warning, 
which  would  prevent  the  previous  fault  on  the  part  of  the  deceased 
from  operating  to  bar  a  claim  of  damages.  Contributory  fault  ou 
the  part  of  an  injured  person  will  not  affect  a  right  of  action  in 
respect  of  the  injury  if,  notwithstanding  his  fault,  the  accident 
would  not  have  happened  but  for  subsequent  fault  on  the  part  of 
the  defenders  or  those  for  whom  they  are  responsible.  This  rule, 
which  was  enforced  in  the  well-known  case  of  Radley  v  London  & 
North-  Western  Railway  Co,,  1  App.  Cas.  754,  might,  I  think,  apply 
to  the  present  circumstances.  R.  R 

For  pursuer — Mr.  Wm.  Rodib,  Glasgow. 

For  defenders — Mr.  Jame8  Andrew  (Messrs.  Mitchells,  John- 
ston, &  Co.),  Glasgow. 
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SHERIFF  COURT  OF  STIRLINGSHIRE. 

Christina  Morrison,  Pursuer;  John  Waugh  and 

Another,  Defenders. 

Road — Servitude — Claim  of  property  in  solum  of  road. — 
Certain  lands  belonging  to  A  were,  under  a  decree- 
arbitral  executed  in  the  last  century,  given  to  B  in 
exchange  for  lands  of  equivalent  value  belonging  to  B. 
The  arbiters,  as  they  were  authorised  to  do,  sJso  set  off 
a  road  leading  through  the  lands  of  A  to  that  portion 
which  had  been  awarded  to  B.  Held,  in  an  action  for 
declarator  at  the  instance  of  A's  successor,  that  the 
solum  of  the  road  had  not  become  the  property  of  B,  but 
that  his  right  and  that  of  his  successors  in  it  was  a  servi- 
tude  of  access  only,  and  declarator  given  to  that  effect. 

This  was  an  action  for  declarator  at  the  instance  of 
Christina  Morrison,  the  proprietrix  of  the  lands  of  Bridgend, 
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Slamannan,  against  John  Waugh,  of  New  Mill,  an  adjoining  enmmmwM. 
proprietor,  and  his  tenant    The  object  of  the  action  was     wSSSU 
to  have  it  foimd  that  a  certain  road  leading  through  the        "~ 
lands  of  the  pursuer  to  those  of  the  defender  was  the 
property  of  the  former.      The   defender  also  claimed  it,  ,     ^ 

and  both  parties  asserted  that  they  had  from  time 
immemorial  exercised  the  exclusive  right  of  grazing  their 
cattle  upon  it.  The  history  of  the  road  is  suflSciently 
explained  in  the  findings  of  the  Sheriff-Substitute  (Scon- 
Moncrieff),  which  were  as  follows : — 

Falkirk,  2ith  March,  1893.— The  Sheriff-Substitute,  having  MwehM.«M. 
advised  the  cause,  finds  proof  unnecesaaiy ;  finds  in  point  of  fact  ^MoaOTrnT" 
that  about  the  year  1765  an  arrangement  was  entered  into 
between  Andrew  Dick,  then  proprietor  of  Bridgend,  now  repre- 
sented by  the  pursuer,  and  John  Gillon  of  Wallhouse,  James 
Black  of  North  Bankhead,  and  Lilias  Black,  who  were  desirous 
to  erect,  at  the  east  end  of  Bridgend  land,  a  mill  now  known 
as  New  Linn  Mill,  by  which  arrangement  the  said  Andrew  Dick 
agreed  to  give  off  from  the  east  end  of  his  lands,  where  the 
mill  was  to  be  built,  as  much  land  as  woiild  compensate  certain 
other  lands  adjoining  Bridgend  belonging  to  the  said  John 
Gillon  and  James  Black,  to  be  given  by  them  to  the  said 
Andrew  Dick  ;  finds  that  the  parties  interested,  in  October, 
1765,  submitted  the  matter  to  arbiters,  who  were  directed  to 
value  the  several  pieces  of  land  and  to  set  off  the  equivalent 
from  Bridgend  for  what  was  to  be  received  by  its  proprietor, 
and  also  to  set  off  a  road  through  the  lands  of  Bridgend  to 
the  site  of  the  intended  mill ;  finds,  accordingly,  that  the  arbiters, 
after  certain  procedure,  in  March,  1766,  pronounced  a  decree- 
arbitral  by  which  the  said  John  Gillon  and  James  Black  were 
to  possess  the  piece  of  land  upon  which  the  mill  now  stands, 
kno¥m  as  New  Linn  Mill,  being  now  the  property  of  the  defender, 
"with  a  road  wast  by  march  stons  six  ells  wide,  to  William 
"  Turner's  march  upon  the  north  side  of  Bridgend  Yard " ;  finds 
that  the  decree-arbitral  was  declared  to  have  the  effect  as  if 
its  terms  had  been  inserted  in  dispositions  or  original  rights, 
and  that  it  was  recorded  in  the  Sheriff  Coiut  books  of  Stirling- 
shire ;  finds  that  the  road  over  which  the  dispute  has  now  arisen 
between  the  pursuer  and  defenders  was  the  road  set  off  under  the 
decree-arbitral,  as  already  stated,  and  that  the  defender  Waugh, 
as  proprietor  of  New  Mill  or  New  Linn  Mill,  claims  it  as  his 
sole  property ;  finds  in  point  of  law  that  under  the  decree-arbitral 
no  right  to  the  solum  of  said  road  was  conveyed  to  the  said 
John  Gillon  and  James  Black  and  their  successors  in  the  said 
property  of  New  Mill  or  New  Linn  Mill,  but  that  the  right 
conferred  was  only  one  of  access,  with  which  the  pursuer  does 
not  now  seek  to  interiere ;  finds  that  the  solum  of  the  said  road 
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snuwwHiBa.  is  the  property  of  the  pursuer  as  the  successor  of  the  said  Andrew 

Wauch*l&     Dick  in  the  possession  of  the  lands  of  Bridgend,  and  that  she 

MarcbM  1888.  ^  entitled   to  make  such  use  of  it  as  is  consistent  with  the 

sberiffSooiT-   reasonable  access  to  be  given  at  all  times  to  the  said  property 

MovcEisFT.     q£  j^^^  Ijmn  Mill ;  therefore  finds  and  declares  in  terms  of  the 

prayer  of   the  petition,   with  the   exception   that   the   road  in 

question  is  not  bounded  by  No.  639  on  the  Ordnance  Survey 

plan;  therefore  grants   interdict  as   craved,  and  decerns;   finds 

the  defender,  the  said  John  Waugh,  liable  to  the  pursuer  in 

expenses,  &c.  W.  G.  SooTr-MoNORiBFF. 

iToto. — As  the  case  stands  upon  the  pleadings  of  parties  I 
think  it  can  be  disposed  of  without  a  proof.  It  might  well  be 
that,  although  the  pursuer  possesses  the  iolum  of  the  road,  the 
defender  John  Waugh  has  acquired  by  prescription  a  servitude  or 
servitudes  over  it.  But  he  does  not  take  up  that  position.  The 
rights  which  he  claims  are  those  of  ownership,  and  he  distinctly 
traces  them  to  the  decree-arbitral  of  1766.  In  fact,  he  considerB 
that  he  possesses  this  road  in  precisely  the  same  way  as  he  docs 
the  lands  of  New  Linn  Mill  and  by  the  same  title.  He  says 
that  the  road  is  his  sole  property,  and  this  question  of  property, 
turning,  as  it  does,  upon  documentary  evidence,  can  be  detei^ 
mined  without  a  proof.  If  the  pursuer  is  the  owner  of  the  road, 
I  think  that,  looking  to  the  nature  of  the  defence  set  up,  she 
is  entitled  to  the  declarator  and  interdict  craved. 

The  sole  question  at  present  raised  relates  to  the  ownership 
of  this  narrow  strip  of  ground  which  forms  the  road  through 
Bridgend  to  the  defenders'  lands  of  New  Linn  Mill.  Now,  that 
this  road,  or  rather  the  ground  upon  which  it  is  formed,  originally 
and  up  to  1766  did  form  part  of  Bridgend  is  not  disputed;  so, 
indeed,  did  New  Linn  Mill  itself.  But  while  in  subsequent  titles 
of  Bridgend,  New  Linn  Mill,  although  not  excepted  from  the 
former  land,  is  referred  to  as  one  of  its  boundaries,  no  notice 
appears  to  be  taken  of  the  road  in  either  the  pursuer's  or  the 
defender's  titles.  It  will  be  observed  upon  referring  to  the 
introductory  portion  of  the  submission  and  decree-arbitral  that 
the  contemplated  road  is  not  mentioned  at  all.  It  runs — '*  And 
*Hhe  said  Andrew  Dick  has  agreed  to  give  off  from  the  east 
''end  of  the  said  lands  of  Bridgend,  upon  which  the  said  Milne 
"is  to  be  built,  as  much  ground  as  will  compensate  a  piece  of 
"ground  lying,  &c.,  east  Bridgend,  with  a  piece  of  bent  land 
"lying,  &c.,  east  Linmilne,  belonging  to  the  said  John  Gillon 
"  and  James  Black,  to  be  given  by  them  to  the  said  Andrew  Dick." 
Of  course,  nothing  in  the  narrative  can  qualify  the  decision  of  the 
arbiters,  if,  in  itself,  free  from  all  doubt.  But  where  the  precise 
meaning  of  that  decision  suggests  any  difficulty,  then  it  is  of  im- 
portance to  observe  that  apparently  in  the  original  negotiations  of 
the  parties  these  several  pieces  of  land  were  considered  equivalents 
for  each  other,  without  throwing  the  road  into  the  bargain.     Now, 
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what  were  the  arbiters,  in  addition  to  marking  off  the  pieces  of  Bmamamam. 
excambed  land,  asked  to  do?  They  were  asked  to  "sett  of  a  road  jl^^jj^j^ 
"through  the  said  Andrew  Dick's  lands  to  the  said  intended  nm^^^ijw. 
"  Milne/'  And  this  is  wliat  they  did.  They  declared  that  the  niwiricbn- 
defender's  predecessor  was  to  possess  "that  piece  of  land  upon  '■•"<*"''* 
"  the  north  east  nook  of  Bridgend  .  .  .  with  a  road  wast 
"  by  march  stons  six  ells  wide."  The  width  of  the  road  indi- 
cates that  it  was  to  be  a  hght  of  passage  enjoyed  to  the  fullest 
extent  (see  case  of  Svoan,  12  S.  316);  but  the  meaning  of  the 
word  "  road  "  is  surely  a  well-defined  one,  and  to  say  that  its  use 
here  conveys  an  absolute  right  to  the  ground  over  which  the  road 
is  to  be  made  seems  to  me  unreasonable.  In  the  case  of  a  high 
road  the  aoltim  does  not  belong  to  the  public  nor  yet  to  the  road 
trustees,  but  remains  the  property  of  the  owner  or  owners  of  the 
ground  through  which  it  is  made.  The  rights  of  the  road 
trustees  are  strictly  limited  to  the  purposes  for  which  such  roads 
exist.  In  the  present  case  it  was  perhaps  necessary  that  a  road 
should  be  given  to  the  proprietor  of  New  Linn  Mill  in  order  to 
secure  access  to  it.  But  it  was  not  necessary  to  convey  a  right  to 
the  solum.  If  such  a  right  was  conveyed,  then  the  party  obtain- 
ing it  could  have  converted  this  road  from  its  original  purpose  into 
pasture  land,  or  sunk  shafts  upon  it  in  order  to  work  the  minerals 
beneath,  or  indulged  any  fancy  he  pleased  with  regard  to  it.  It 
seems  to  me  that  no  such  possibilities  wei-e  within  the  contempla- 
tion of  the  parties — that  all  that  was  sought  and  all  that  was 
given  was  a  road,  and  that  the  question  now  raised,  in  so  far  as  it 
can  be  answered  by  a  reference  to  the  decree-arbitral,  must  be 
decided  in  favour  of  the  pursuer.  W.  G.  S.-M. 

The  defender  appealed  to  the  Sheriff  (Lees),  who 
adhered,  adding  the  following  note : — 

Since  the  judgment  of  the  Sheriff-Substitute  was  pro-  Jai7  6.i89s. 
nounced,  parties  have  tried  to  arrange  the  case,  but  the  delay  I  8h«riff  i 
granted  in  the  hearing  of  the  appeal  at  their  request  has  un- 
fortunately not  ended  in  any  settlement.  The  case  seems  to 
stand  thus — The  pursuer  claims  the  road  as  her  property,  subject 
to  a  servitude  of  access  to  the  defender's  mill ;  the  defender,  on 
the  other  hand,  claims  it  as  his,  but  at  the  hearing  he  offered  to 
recognise  that  the  pursuer  was  entitled  to  a  servitude  of  access 
over  it.     Both  parties  assert  exclusive  possession. 

Now,  exclusive  possession  may  interpret  a  dubious  title,  but  it 
cannot  by  itself  confer  a  right  of  property.  The  possession  must 
be  based  on  some  title  capable  of  conferring  a  right  of  proprietor- 
ship in  the  road. 

It  is  not  open  to  dispute  that  prior  to  1766  the  solum  of  the 

road  belonged  to  the  authors  of  the  pursuer.     Unless,  therefore, 

it  appears  that  there  has  been  something   which   operated   as 

divestiture  of  this  right  of  property,  the  ownership  of  the  solum 

18 
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BnftuirosHiu.  will  remain  with  the  pnrsiier.     The  titles  of  the  pursuer^s  authors 

wS^il     P"^^  *^  17W  oould  not  specify  the  road  as  theirs,  for  it  did  not 

jnirirUs.     ®*'**  '  *^®y  ^^  ^^*  ^^^  ^  specify  it  after  1766,  for  it  lies  in  the 

a^eMhMM*.    pursuer's  lands.     On  the  other  hand,  if  the  road  belongs  to  the 

defender  under  the  arbitration  excambion,  he  would  have  been 

entitled  to  obtain  a  conveyance  of  the  road  from  Andrew  Dick, 

the  other  party  to  the  excambion,  and  he  has  none.     Apart  from 

the  decree-arbitral  he  professes  to  possess  no  title  to  the  road; 

and  if  it  gives  him  any  it  has  never  been  feudalised  in  any  shape. 

The  pursuer's  titles,  however,  following  the  arbitration  excambion, 

impliedly   exclude   from  the   conveyance  the    piece    of   ground 

excambed  by  the  decree-arbitral,  for  the  boundary  of  her  land  on 

the  east  is  the  New  Linn  Mill  land,  t.«.,  the  land  taken  from  Dick 

by  the  arbiters  and  given  to  the  defender's  authors. 

Thus,  the  state  of  the  pursuer's  titles  as  regards  the  Bolum  of 
the  road  is  that  prior  to  1766  it  was  the  property  of  her  authors, 
and  that  the  subsequent  titles  do  not  expressly  or  impliedly  divest 
her  of  it. 

But  the  defender  reads  the  deci'ee-arbitral  as  giving  him  a 
right  to  the  road.  Under  somewhat  similar  circumstances  opinion 
was  expressed  that  a  decree-arbitral  did  not  intend  to  give  the  pro- 
perty of  the  road  either  to  the  person  who  owned  the  ground 
to  which  the  road  was  an  access  or  to  the  proprietors  who  owned 
the  subjects  between  which  it  passed,  Beghie^s  Trustees  v  ThofMon^ 
13th  December,  1871,  9  S.L.R.  156.  In  that  case,  however,  the 
whole  of  the  runrig  land  of  the  locality  was  in  the  arbiter's  hands 
for  reallocation,  and  no  one  could  say  on  whose  ground  the  road 
was  made.  Here  the  decree  bears  that  the  road  was  made  on  the 
ground  of  pursuer's  author,  and  the  purpose  of  the  submission 
was  to  determine  what  quantities  of  ground  should  be  excambed. 
These  the  arbiters  were  authorised  to  measure  and  take  probation 
in  regard  to;  but  as  regards  the  road  their  only  duty  was  to 
settle  its  position.  No  doubt  they  went  further  and  allocated 
the  cost  of  ditching  and  facing  the  road,  and  authorised  the 
defender's  authors  to  go  on  Dick's  land  for  stones  to  repair 
"  their  road." 

It  is,  on  the  whole,  pretty  plain  that  what  was  to  be  excambed 
was  the  ground  given  kinc  inde^  and  as  access  had  to  be  given  to 
the  defender's  ground  a  road  had  to  be  marked  ofL  In  a  oon- 
veyance  of  ground  access  to  it  is  always  implied.  Such  access  is 
an  inherent  and  lasting  servitude ;  and  if  the  decree-arbitral  had 
not  given  it,  it  could  have  been  obtained  otherwise.  But  it  is  not 
a  right  of  property,  and  that  is  what  the  defender  claims  here. 
The  exigencies  of  debate  led  to  his  offering  to  concede  a  right  of 
servitude  to  the  pursuer;  but  on  record  no  such  right  is  recognised. 
And  if  the  arbiters  were  taking  away  a  piece  of  Dick's  ground  for 
a  road,  it  is  not  easy  to  see  why  they  should  put  about  three- 
fourths  of  the  expense  of  ditching  and  fieusing  it  on  him,  and 
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subject  him  to  the  perpetual  burden  of  letting  the  stones  be  taken 
off  his  ground  to  repair  a  road  which  was  not  his,  for  which  he  had 
no  use,  and  which  severed  his  ground.  And  in  my  judgment  these 
provisions  would  be  anomalous  even  if  a  right  to  use  the  road  were 
left  to  him. 

Altogether  it  seems  to  me  that  the  defender  has  not  set 
forth  anj  grounds  on  which  he  could  establish,  or  it  be  held, 
that  a  right  of  property  in  this  road  is  vested  in  him.  I  think 
the  words,  "  their  road,"  simply  meant  that  the  road  was  being 
made  for  the  benefit  of  the  defender's  authors,  and  for  the  purpose 
of  giving  them  access  to  their  mill.  And  I  cannot  read  the 
provision  that  the  decree-arbitral  to  be  pronounced  should  be  held 
equivalent  to  mutual  dispositions  of  the  excambed  pieces  of  ground 
to  the  parties  as  applying  to  the  contemplated  road  or  amounting 
to  a  feudal  conveyance  of  it  to  the  defender's  authors.  I  therefore 
entirely  agree  in  the  judgment  which  the  Sheriff-Substitute  has 
pronounced;  and  as  nothing  was  said  about  Shand's  expenses, 
though  he  has  lodged  defences,  I  take  it  that  nothing  requires  to 
be  said.  J.  M.  L. 

For  pursuer— Mr.  Thomas  Gibson  (Messrs.  Russst  &  Aitkkn), 

Falkirk. 
For  defenders^-Messrs.  John  k  W.  K.  Gair,  Falkirk. 
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SHERIFF   COURT   OF    FORFARSHIRE. 

George  Johnston,  Pursuer;  Executors  of  Isobel 

Milne  or  Johnston,  Defemlers, 

Triennial  prescription — Aliment  included  in  account  current, — 
A  son,  who  had  acted  as  factor  on  his  mother's  heritable 
estate  and  retained  the  rents  in  part  payment  of  his  dis- 
bursements on  her  behalf,  sued  her  executors  for  a  large 
balance  due  on  his  intromissions.  One  of  the  executors 
defended  on  the  ground  that  the  pursuer  had,  year  by 
year  for  thirteen  years,  made  a  charge  for  aliment  of  his 
mother  in  his  accoimts,  and  as  no  settlement  had  ever 
taken  place  between  him  and  her,  the  charges  for  aliment 
were  struck  at  by  the  Triennial  Prescription  Act.  Held 
that  the  true  nature  of  the  account  was  an  account 
current,  and  that  prescription  did  not  apply  to  the 
alimentary  itequs. 

Expenses — Executor. — Circumstances  in  which  an  executor 
was  held  liable  personally  in  expenses. 

The  interlocutors  in  the  case  were  as  follow  : — 
Forfar,  lOth  December,  1891.— The  Sheriff-Substitute,  having 
made  avizandum  with  the  evidence,  productions,  and  whole  process, 
after  hearing  parties'  procurators,  finds  it  proved  that  the  pursuer 
for  about  thirteen  years  supplied  the  late  Mrs.  Isobel  Milne  or 
Johnston  with  the  necessaries  of  life  and  maintained  her  in  his 
house;  finds  fhat  this  was  not  done  ex  pietate^  but  under  an 
implied  contract  for  repayment  out  of  Mrs.  Johnston's  estate; 
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finds  that  the  pursuer  is  now  claiming  a  sum  for  this  board  and 
lodging  at  the  rate  of  £1  a  week  for  the  period  of  thirteen  years 
prior  to  Mrs.  Johnston's  death  in  May,  1889 ;  finds  in  law  that  a 
claim  of  this  nature  falls  under  the  triennial  prescription ;  finds 
that  the  claim  must  be  restricted  to  the  three  years  immediately 
preceding  Mrs.  Johnston's  death;  finds,  therefore,  that  the  sum 
sued  for  is  not  due  by  the  executors;  assoilzies  the  defenders  from 
the  conclusions  of  the  summons,  and  finds  the  pursuer  liable  in 
expenses  under  Scale  II.  Albx.  Bobbrtson. 

.U'ote. — In  this  action  it  is  sought  to  make  an  executry  estate 
liable  to  the  deceased  for  board  and  lodging  for  about  thir- 
teen years.  This  aliment — which  includes  clothes,  bedding,  and 
attendance — is  charged  at  the  rate  of  £1  a  week,  a  charge  which, 
I  must  say,  does  not  strike  me  as  being  excessive.  It  is  made 
by  a  son  a^inst  his  mother's  executry,  she  having  lived  all  these 
years  in  his  house  and  at  his  expense  mainly,  for,  though  she  had 
some  property,  the  net  income  was  not  enough  to  pay  this  board 
and  lodging.  The  son  acted  as  factor  for  his  mother,  and  after 
her  death  he  made  up  an  account  of  his  intromissions  during 
these  years,  and  in  this  account  he  charges  every  year  the  sum 
of  £52  for  board  and  lodging.  I  think  this  way  of  stating  an 
alimentary  claim  is  objectionable.  The  yearly  items  applicable  to 
board  and  lodging  are  affected  by  the  triennial  prescription, 
whereas  the  continuous  cash  account  of  intromissions  is  not. 
Accordingly  I  am  disposed  to  separate  the  alimentary  items  from 
the  factorship  account  and  treat  these  as  forming  a  claim  by 
itself  for  board  and  lodging  to  which  the  Act  of  1579  applies. 
The  law  is  clearly  settled  that  where  aliment  has  been  supplied 
under  a  contract,  express  or  implied,  the  triennial  prescription  can 
be  pled.  It  is  evident  there  was  an  implied  contract  between  the 
mother  and  son  as  to  this  board  and  lodging — he  says  as  much  in 
his  evidence — and  that  he  thought  at  her  death  he  was  to  get 
everything  and  repay  himself.  The  old  lady  always  said  she  had 
property,  and  was  entitled  to  get  what  was  necessary,  and  cer- 
tainly in  the  matter  of  drink  she  got  rather  more  than  what  was 
necessary.  If  I  am  right  in  applying  prescription,  it  follows  that 
the  charges  for  three  years  only  can  be  allowed,  the  three  years 
prior  to  her  death,  in  all  the  sum  of  £156,  so  that  the  sum  sued 
for,  which  is  brought  out  on  the  footing  that  the  pursuer  is 
entitled  to  charge  more  than  £600  for  board  and  lodging  instead 
of  only  £156,  is  not  due.  I  arrive  at  this  conclusion  quite  in- 
dependently of  the  argument  that  the  estate  of  the  deceased's 
husband — if  he  has  or  had  any — is  liable  for  his  wife's  aliment 
The  evidence  goes  to  show  that  during  the  last  fifteen  years  be 
was  not  able-bodied,  and  any  money  he  had  has  been  expended  on 
his  support — he  being  yet  alive,  and  during  these  years  alimented 
by  the  pursuer.  What  further  accounting  may  take. place  between 
the  brothers  who  are  executors  I  cannot  say.     The  only  thing  I 
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decide  in  this  action  is  that  the  estate  is  not  liable  for  the  sum  FoiiAjuniiM. 
sued  for.  A.  R         ^gJjJS.t 

This  deciaibn  was  appealed  to  the  Sheriff  (Comrie 
Thomson),  who  issued  the  following  interlocutor : — 

Edinburgh,  29th  March,  1892. — The  Sheriff,  having  resumed 
consideration  of  the  cause,  sustains  the  appeal,  recalls  the  inter-  tbomsoit. 
locutor  of  the  Sheriff-Substitute,  repels  the  defenders'  first  four 
pleas;  finds  that  in  the  circumstances  the  triennial  prescription 
does  not  apply ;  remits  to  the  Sheriff-Substitute  to  decern  for  the 
amount  due  upon  giving  effect  to  this  finding,  and  also  to  hqar 
parties  upon  and  to  dispose  of  the  question  of  interest  and  expenses. 

J.  GoMRiB  Thomson. 

Ifote. — I  agree  with  the  Sheriff-Substitute  that  the  triennial 
prescription  applies  to  a  claim  for  aliment  afforded  under  an 
unwritten  contract.  I  am  also  at  one  with  him  in  holding  that 
the  maintenance  by  the  pursuer  of  his  mother  was  under  implied 
contract  that  he  would  be  repaid ;  but  it  seems  to  me  that  the 
true  nature  of  the  account  sued  for  is  that  of  an  account  current, 
and  the  claim  for  board,  <fec.,  is  a  claim  in  the  accounting.  I 
therefore  sustain  the  second  additional  plea  in  law  stated  for  the 
pursuer.  J.  C.  T. 

The  Sheriff-Substitute,  in  pursuance  of  the  remit,  then 
issued  the  following  interlocutor : — 

Forfar,  23rd  May,  1892.— The  Sheriff-Substitute,  under  the    mvBj^imi 
Sheriff-Principal's  remit,  decerns  against  the  defenders  for  the  sum     eomSwob. 
sued  for,  with  interest  from  the  date  of  citation,  and  finds  the 
defender,  Robert  Johnston,  personally  liable  in  expenses. 

Alex.  Robertson. 

Note, — The  balance  sued  for  was  only  adjusted  in  July  1891. 
About  two  years  elapsed  after  the  testator's  death  before  this 
balance  was  ascertained.  This  was  as  much  the  fault  (if  there  was 
fault)  of  the  pursuer  as  of  the  defender,  R.  Johnston.  The  pursuer 
might  have  raised  action  sooner  if  he  had  chosen.  It  would  be 
unfair,  I  think,  to  charge  interest  for  these  two  years,  and  accord- 
ingly I  have  only  allowed  interest  from  the  date  of  citation. 

Now,  as  to  the  expenses,  the  action  may  be  viewed  either 
as  an  executty  matter  or  as  a  personal  dispute  between  two 
brothers.  The  pursuer  may  say  he  is  a  creditor  on  an  executry 
estate,  and  the  defender  may  say  he  is  a  co-executor  entitled  to 
protect  the  estate ;  but  the  common-sense  view  of  the  position  is 
simply  a  dispute  betweeu  two  brothers.  One  has  litigated  and 
lost,  and  I  think  expenses  must  be  paid  by  him  personally. 

A.  R. 
For  pnrBuer— Messrs.  LowsoN  &  MacLban,  Forfar. 
For  defenders — Mr.  W.  Ross,  Montrose. 
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MP. — T.  M.  Wilson,  Pv/tsvi^t;    William   Edward  and 
Others,  Defenders, 

Sueeemon — SeUlemeni. — Si  Bine  libeiis  decesaerit. — ^A"  tes- 
tator died  leaving  a  settlement  which  provided  that 
his  estate  should  on  the  death  of  his  widow  be  divided 
amongst  his  "surviving"  children.  The  children  of  a 
son  who  had  predeceased  the  testator's  widow  claimed  to 
share  in  the  estate  in  right  of  their  parent,  along  with 
the  surviving  children.  Held  that  the  condition  si  nne 
liberis  deceuerit  applied,  and  that  they  were  entitled  to 
rank  on  the  fund  in  medio. 

The  following  interlocutor  and  note  by  the  SherifF- 
Substitute  (Robertson)  explain  the  circumstances  of  the 
case: — 

Forfar,  15^  December,  1892.— The  Sheriff-Substitute  having 
made  avizandum  with  the  process  of  multiplepoinding  and  claims, 
and  having  heard  parties'  procurators,  ranks  and  prefers  the 
claimants  David  Edward  and  Janet  Edward  to  one-third  of  the 
fund  in  medio  as  coming  in  room  of  their  deceased  father,  Alexander 
Edward,  and  directs  the  remaining  two-thirds  of  the  fund  to  be 
paid  over  to  the  claimants  William  Edward  and  Ann  Edward  or 
Strachan,  share  and  share  alike ;  further  directs  the  expenses  of 
the  process  on  Scale  II.  to  be  paid  out  of  the  fund  in  medioj  and 
remits  to  the  auditor  accordingly ;  authorises  the  clerk  of  Court 
to  pay  out  of  the  consigned  fund  in  medio  the  above  respective 
shares  and  expenses,  and  decerns.  Albx.  Robbri^bon. 

Ifote, — The  late  Andrew  Edward  left  a  trust  disposition  and 
settlement^  and  the  present  action  is  raised  in  order  to  ascertain 
the  rights,  if  any,  of  certain  of  his  grandchildren.  His  trusteed 
were,  inter  alia,  empowered  to  realise  his  whole  estate  and  convert 
it  into  money,  which  was  to  be  paid  over  equally  among  his 
surviving  children  after  the  death  of  his  widow,  who  enjoyed  the 
liferent.  The  widow  is  now  dead.  She  was  predeceased  by  two 
children,  John  and  Alexander,  who  both  left  famUies;  and  she 
was  survived  by  two  children,  William  and  Ann.  No  claim  has 
been  put  in  on  behalf  of  the  family  of  John  Edward.  The  present 
competition,  therefore,  is  between  the  grandchildren  by  Alexander 
and  the  surviving  children  of  the  truster.  The  question  to  be 
determined  is  whether  the  surviving  children  are  to  be  preferred 
to  the  fund  in  medio,  or  whether  they  are  to  share  the  fund  with 
the  grandchildren.  This  raises  very  simply  the  point  of  law  as  to 
the  application  of  the  condition  si  sine  liberis  decesserit.  The 
testator  being  in  loco  parentis  to  the  legatees,  there  seems  to  be 
no  doubt  of  the  applicability  of  this  principle  if  he  had  left  his 
estate  simply  to  his  children  as  a  class.  No  one  who  leaves  his 
property  among  his  descendants  can  wish  the  families  of  such  as 
predecease  the  term  of  payment  to  be  disappointed.  But  the  intro- 
duction of  the  word  "surviving"  appears  to  throw  some  doubt  upon 
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its  applicability  in  the  present  case.  There  is,  however,  a  series  of  fobpauhiu. 
decisions  which  induces  me  to  hold  that  the  grandchildren  must^^^^nj^^^^ 
share  in  this  fund  in  tnedio.  By  a  unanimous  decision  of  the  Court  DeclsTiaoi 
in  th^  case  of  Wallace^  and  imder  circumstances  precisely  similar  to  g^ff 
the  present  case,  the  point  was  authoritatiyely  settled,  see  Mor. 
"  Clause "  App.  No.  6.  In  that  case  the  words  of  the  deed  nm 
thus — "I  appoint  the  residue  of  my  means  and  effects  hereby 
disponed  in  trust  to  be  paid  over  or  conveyed  to  the  children  of 
the  said  Alex.  Wallace  that  may  be  in  life  at  the  decease  of  the 
longest  liver  of  me  and  my  said  spouse."  The  Court,  notwith- 
standing these  words  of  survivance — which  are  quite  similar  to 
the  present  case — ^held  that  the  maxim  si  sine  liheris  applied, 
and  that  children  of  a  predeceasing  institute  shared  along  with 
the  institutes.  Then  in  the  case  of  Christie  v  Fatersons — a  case 
which  was  decided  about  twenty  years  afterwards,  1  S.  543,— the 
same  principle  was  recognised.  The  words  of  the  deed  ran  thus — 
"  To  divide  the  residue  of  my  whole  real  and  personal  estate  before 
"  conveyed  when  converted  into  cash  among  the  children  of  the 
**  brothers  and  sisters  of  the  deceased  Mary  Robertson  who  shall  be 
*'  in  life  at  the  time  of  my  death,  and  that  in  equal  proportions 
"  share  and  share  alike."  The  same  condition  of  survivance  is  here 
introduced,  just  as  in  Wallace^ s  case,  and  just  as  in  the  present 
case  under  consideration,  and  the  Court  again  held  that  the  children 
of  a  predeceasing  institute  shared  along  with  the  institutes  them- 
selves. And  in  Thomson's  TrusUes  v  Bobb,  13  D.  1326,  the 
principle  is  again  recognised.  Coming  down  to  more  recent  times, 
I  refer  to  the  case  of  GatUcTs  Trustees  v  Duncan,  4  R.'691,  decided 
after  the  lapse  of  about  half-a-century.  The  testator  directed  that 
his  estate  *' after  my  death  be  divided  equally  among  the  lawful 
"  children  of  my  living  and  deceased  sisters  who  may  be  alive  at 
"  the  time"  Here  again  the  condition  of  survivance  is  introduced. 
Lord  Ormidale,  in  giving  the  decision  of  the  Court,  dwells  upon 
the  authority  of  the  older  cases,  and  he  follows  the  same  principle 
in  allowing  the  children  of  a  predeceasing  institute  to  share  with 
the  institutes  themselves  ;  and  were  it  not  for  the  case  of  M^Goll 
V  Dennistcwiy  10  Macph.  281,  I  would  not  have  found  it  necessary 
to  say  anything  more.  But  this  case  is  an  undoubted  difficulty, 
because  at  first  sight  it  does  appear  to  conflict  with  the  settled 
doctrine  of  the  older  cases.  I  think  the  judges  felt  that;  and 
they  were  careful,  especially  Lord  Ardmillan,  to  show  why  they 
decided  as  they  did  apparently  in  the  teeth  of  authority.  In  the 
first  place,  there  was  no  presumption  ex  pietate  patema.  Then 
there  was  no  provision  to  a  class,  and  no  clause  of  survivorship 
within  a  class.  And,  lastly,  there  was  no  distribution  of  a  fund, 
but  the  payment  of  a  definite  legacy.  These  reasons  satisfied  the 
Court  that  there  was  no  room  for  the  application  of  the  condition  si 
sine  liberis. 

I  have  accordingly  come  to  the  conclusion  that  this  case  does 
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FoBfAMHiM.   not  interrupt  the  stream  of  authority  which  tends  to  favour  the 
wibon«Bdward«  children  of  predeceasing  institutes,  and  that  the  grandchildren  by 
~~         Alexander  must  share  in  the  fund  in  medio  along  with  the  children 
of  the  late  Andrew  Edward.  A.  R. 

For  pursuers — Mr.  MacLban,  Forfar. 
For  defeuders— Mr.  Smith,  Kirriemuir. 
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No.  87.  A.  B.  Wyllie,  Pwraiur;  Mrs.  Low,  Defender. 

FoftFABsuiu.  Landlord  and  Tenant — Incoming  tenant — Payment  for  gra9$ 

Wfiiie^Low.  ^^^ — Circumstances  in  which  held  that  an  incoming 

tenant  was  not  liable  to  the  trustee  for  creditors  of  the 
outgoing  tenant  for  the  cost  of  grass  seeds  sown  down 
by  the  outgoing  tenant  with  the  crop  of  the  year  pre- 
ceding his  ish. 
This  was  an  action  raised  in  the  Forfar  Small  Debt 
Court  at  the  instance  of  Mr.  A.  B.  Wyllie,  solicitor,  Forfar, 
as  trustee  on  the  estate  of  Robert  Scott,  Newfordpark,  who 
was  a  tenant  of  Miss  Taylor,  Half pennybum,  against  Mrs. 
Low  for  the  cost  of  grass  seeds  sown  by  Scott  with  crop 
1892.  The  Acting  Sheriff-Substitute  (Law),  before  whom 
the  case  was  heard,  decided  as  follows : — 
M^«^j  >««•  Forfar,  ZOth  March,  1893.—  Mr.  Wyllie,  the  pursuer,  is  trustee 
on  the  estate  of  Robert  Scott  imder  a  decree  of  cessio  pronounced 
on  14th  July  last  and  a  disposition  omnium  honorum  executed 
by  Scott  on  12th  August  last.  At  that  time  Scott  was  tenant  of 
a  field  belonging  to  Miss  Elizabeth  Taylor  at  a  rent  of  £22  a  year, 
under  an  agreement  for  six  years  from  Martinmas,  1888,  one  of 
the  provisions  of  which  was  that  Scott  should  farm  the  field  in  a 
husbandlike  manner,  and  leave  it  in  grass  at  Martinmas,  1894, 
being  the  term  of  expiry.  The  trustee  took  a  way-going  crop 
from  the  field  in  the  summer  of  1892,  and  at  Martinmas  last 
ceded  possession  to  Miss  Taylor,  who  has  let  the  land  as  from  that 
term  to  the  defender  Mrs.  Low.  Mr.  Wyllie,  as  Scott's  assignee) 
now  claims  from  Mrs.  Low  the  sum  sued  for  as  the  value  of  grass 
seed  which  was  sown  down  by  Scott  with  the  crop  of  last  season, 
and  of  which  Mrs.  Low,  he  says,  will  this  season  reap  the  benefit 
The  amount  of  the  claim  is  not  in  dispute.  It  is  settled  law  that  an 
action  will  lie  upon  such  a  claim  at  the  instance  of  the  disburser 
against  the  incoming  tenant,  notwithstanding  that  there  is  no 
privity  of  contract  betwixt  him  and  the  disburser,  and  whatever 
may  be  the  terms  of  the  contract  with  the  landlord  under  which 
he  comes  in  as  the  new  tenant,  the  object  of  the  rule  being  to 
preserve  the  continuity  of  good  husbandry  notwithstanding  a 
change  of  tenancy.  It  appears  that  Scott  obtained  the  seed  on 
credit,  and  the  merchant  has  not  been  reimbursed,  and  it  is  uiged 
that  he  is  tnily  the  disburser  in  the  sense  of  the  rule,  and  that 
the  defender  runs  the  risk  of  being  called  on  by  him  to  pay  a 
second  time.    Such  a  claim  would,  I  think,  be  untenable,  for  the 
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seed  having  been  sold  and  delivered  on  credit  was  not  the  foBixMHiHi: 
merchant's  bat  Scott's  property  when  put  into  the  soil,  and  the  wyiiie* Low. 
title  to  sue  is  in  Scott  and  his  assignee,  whilst  the  only  remedy  March  ao.  iwS. 
open  to  the  merchant  is  to  claim  in  the  cessio  proceedings.  But 
it  was  further  urged  for  the  defender  that  if,  when  the  trustee 
ceded  possession,  the  landlord  had  not  let  the  land,  but  had  him- 
self entered  into  occupation,  the  present  claim  could  not  have 
been  maintained  against  him,  and  cannot  be  maintained  against 
the  defender,  who  comes  in  under  him  in  title.  It  is  a  situation 
which  could  hardly  have  arisen  before  the  abolition  of  the  land- 
lord's hypothec  in  agricultural  holdings.  I  assent  to  this  plea  on 
the  ground  that  a  man  who  runs  away  from  his  contract  cannot 
come  and  ask  for  the  benefit  of  that  contract,  and  accordingly  the 
defender  must  be  assoilzied.  Georob  Law. 

For  pursuer — Mr.  A.  Fberman,  Forfar. 

For  defender — Mr.  A.  MacHardt,  Forfar. 


SHERIFF  COURT  OF  AYRSHIRE. 
WiLUAM  Brown,  Pursuer ;  James  Black,  &c..  Defenders.     No.  88. 
Landlord  and  Tenant — Sequestration  for  rent —  Warrant  to     ^^f^^"- 
carry  back — Duty  of  custodier  of  furniture  upon  intima-  Bro'^«j^  »!•«*. 
turn  of  application  for  t^»arran/.— Circumstances  in  which  — 

landlord  justified  in  applying  for  warrant  to  carry  back 
furniture  subject  to  his  hypothec,  and  removed  by  the 
tenant.  Held  that  the  railway  company  in  whose  hands 
the  furniture  had  been  placed  for  transit  by  the  tenant, 
upon  receiving  a  citation  to  show  cause  why  warrant  to 
carry  back  should  not  be  granted,  were  interpelled  from 
making  delivery  of  the  furniture. 

This  was  an  action  at  the  instance  of  William  Brown, 
insurance  agent,  54  Wellington  Street,  Greenock,  against 
James  Black,  storekeeper,  Rankinstone,  by  Ayr,  and  the 
Glasgow  &  South- Western  Railway  Company,  in  which  the 
pursuer  sought  to  recover  from  both  defenders  the  sum 
of  £50,  restricted  to  £12,  in  name  of  damages  under  the 
circumstances  detailed  in  the  judgment  of  the  Sheriff- 
Substitute  (Hall)  as  follows : — 

This  is  an  action  of  damages  for  alleged  illegal  detention  of  Jnne«,iaM. 
the  pursuer's  furniture.  The  defenders  are  the  landlord  at  whose  sheriff  HAii. 
instance,  and  the  railway  company  in  whose  custody,  the  furniture 
was  detained,  and  they  are  sued  jointly  and  severally.  It  appears 
that  the  pursuer  was  tenant  of  a  house  in  Kilmarnock  for  the  year 
ending  at  Whitsunday,  1893.  On  12th  April,  without  any  inti- 
mation to  the  landlord  or  his  factors,  the  pursuer's  furniture 
was,  at  8  o'clock  in  the  morning,  conveyed  to  the  Kilmarnock 
station  of  the  Glasgow  and  South-Westem  Railway  Company  by  his 
wife,  who  booked  it  in  what  is  said  to  be  her  maiden  name  of  J. 
Paterson  for  Lynedoch  Street  station,  Greenock,  giving  no  address, 
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ATMHimB.  though,  according  to  the  pursuer's  evidence,  she  knew  that  he  had 
Browa^BiMk,  taken  a  house  at  54  Wellington  Street.  Smith  ds  Wallace,  the 
junett!  18H8.  ^^^^^loi^'s  factors,  accidentally  heard  of  the  removal  in  the  course 
sherilrHALL.  ^^  ^^6  forenoon  tind  at  once  took  out  a  summons  of  sequestration 
against  the  pursuer,  and  obtained  a  warrant  citing  both  him  and 
the  railway  company  to  show  cause  why  the  furniture  shotdd  not 
be  brought  back,  17th  April  being  appointed  as  a  diet  for  this 
purpose.  On  the  same  day,  before  any  application  for  the  furni- 
ture had  been  made  on  the  part  of  Uie  pursuer  to  the  railway 
company,  who  were  unable  to  deliver  it,  as  they  would  otherwise 
have  done,  in  consequence  of  the  want  of  an  address,  they  were 
served  with  a  copy  of  the  warrant  by  a  sheriff-officer.  Accord- 
ingly, when,  on  13th  April,  the  pursuer  applied  for  the  furniture, 
delivery  was  refused.  On  17th  April  he  appeared  in  obedience  to 
the  citation,  and  consigned  the  half-year's  rent  due  at  Whitsun- 
day, with  expenses,  and  on  the  following  day  obtained  delivery  of 
the  furniture. 

Such  being,  according  to  my  view  of  the  evidence,  the  material 
facts,  I  am  of  opinion  (1)  that  the  pursuer  has  established  no 
ground  of  action  against  the  landlord.  The  circumstances  attend- 
ing the  removal  of  the  furniture  were  so  suspicious  that  he  was 
fairly  within  his  rights  in  availing  himself  of  any  means  which  the 
law  put  into  his  power  for  his  protection.  The  pursuer  alleges 
that  he  intended  to  intimate  the  removal  to  Smith  k  Wallace,  but 
that  his  wife  left  Kilmarnock  sooner  than  he  anticipated.  His 
wife,  who  unfortunately  could  not  be  examined  as  a  witness,  was, 
however,  his  agent  in  the  matter,  and  her  conduct  was  so  strongly 
suggestive  of  a  fraudulent  purpose  that  it  seems  scarcely  to  admit 
of  any  other  explanation.  In  the  circumstances  the  landlord 
might  even  have  been  entitled  to  apply  for  a  warrant  to  bring  back 
the  furniture  at  once,  a  view  which  derives  support  from  the  dicta  of 
several  of  the  judges  in  Gray  v  Weir,  8th  October,  1891, 19  R.  25! 
He,  however,  took  the  safer  course  of,  in  the  first  instance,  citing 
the  pursuer  to  show  cause,  and  so  far  I  must  hold  he  did 
nothing  of  which  the  pursuer  has  reason  to  complain. 

(2)  I  am  of  opinion  that  the  action  fails  e(]ually  against  the 
Glasgow  &  South-Westem  Railway  Company.  The  furniture 
was  indeed  not  arrested  in  their  hands,  but  they  were  as  effec- 
tually interpelled  from  delivering  it  as  if  an  arrestment  had  been 
used.  In  point  of  fact,  they  were  cited  as  custodiers  to  answer  in 
a  process  very  similar  in  purpose  and  character  to  an  action  of 
furthcoming  following  upon  an  arrestment.  It  is  a  new  process, 
having  come  into  use  after,  and  in  consequence  of,  the  recent 
judgment  of  the  High  Court  of  Justiciary  in  JohnHon  v  Young^ 
27th  October,  1890,  18  R.  (J.C.)  6,  but  the  competency  of  the 
process  and  of  the  warrant  instituting  it  is  not  disputed,  and  there 
can,  I  think,  be  no  doubt  that  if  in  the  face  of  that  warrant  the 
railway  company  had  delivered  the  furniture  to  the  pursuer  they 
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would  have  laid  themselves  open  to  an  action  of  damages  at  the 

instance  of  the  landlord.  Brown  »  Black, 

On  the  whole  matter  I  have  come  to  the  conclusion  that  both         — 
defenders  are  entitled  to  absolvitor. 

For  parBuer— Mr.   Robibt  Wylib  (Messrs.   Ksbk  &  Wtlis), 

Kilmarnock. 
For  defender  Black>-Mr.  James  Guthrie,  Kilmarnock. 
For  Glasgow  k  South- Western  Railway  Co.— Mr.  M'Michakl 

(Messrs.  J.  &  J.  Stuubook  k  Co. ),  Kilmarnock. 


Atbahiki. 

lenv 


Burgh  Commissioners  of  Largs,  Pursuers;  William       No.  89. 
Story,  Defender. 

Process — Interdict — Implied  abandonment  of  action. — In  an  oomin£lon< 
action  for  interdict  the  circumstances  so  changed  that  ^^' 
the  pureuers  by  minute  restricted  their  cravings  to  that 
for  expenses.  Thereupon  it  was  held  that  the  minute 
was  a  practical  abandonment  of  the  action,  which  was 
dismissed  on  the  ground  that  no  ratio  remained  for  a 
decision  as  to  expenses,  unless  the  cost  of  a  proof  ad  hoc 
were  to  be  incurred. . 

The  Sheriff-Substitute's  interlocutor  and  note  discover 
the  ground  of  judgment : — 

Kilmarnock,  5th  July,  1893.— The  Sheriff-Substitute  having    JuU^iwi 
heard   parties'  procurators  and  considered   the  cause,  with   the    sheHtrHAtL. 
minute  No.  25  of  process,  in  respect  thereof  dismisses  the  action ; 
finds  no  expenses  due  to  or  by  either  party,  and  decerns. 

David  Hall. 

Note. — In  this  action  the  pursuers  seek  to  interdict  the 
defender  from  using  water  in  the  premises  at  6  Bath  Street, 
Largs,  occupied  by  him  at  the  date  of  raising  it,  for  other  than 
domestic  or  ordinary  purposes,  without  having  entered  into  an 
agreement  with  them  for  so  doing.  The  action  was  raised  so  far 
back  as  19th  Augtist,  1891,  and  in  the  interval  the  defender  has 
left  the  premises  in  question.  The  pursuers  now,  therefore,  only 
insist  on  it  in  so  far  as  regards  their  claim  to  expenses.  The 
defence  is  that  for  the  year  from  Whitsunday,  1891,  to  Whitsun- 
day, 1892,  the  defender  was  charged  the  special  water  assessment 
on  his  rental,  and  that,  under  section  9  sub^section  3  of  the  Public 
Health  Act,  1867,  30  &  31  Vict.  cap.  101,  the  pursuers  are  thus 
precluded  from  also  charging  him  for  water  supplied  or  used  for 
other  than  domestic  purposes.  The  pursuers  deny  that  the 
defender  was  in  fact  assessed  on  his  rental,  and  before  the  point 
could  be  decided  some  sort  of  proof  would  be  requisite.  The 
defender  further  maintains  that  by  their  minute  of  restriction  No. 
25  of  process,  the  piu^uers  have  in  effect  given  up  the  action  pre- 
cisely as  if  they  had  abandoned  it,  which  implies  that  expenses  are 
due  to  him.  This  is  a  somewhat  startling  contention,  but  it 
derives  a  certain  amount  of  support  from  the  judgment  of  the 
Second  Division  in  Wilson  v  The  Magistrates  of  Musselbttrgh^  22nd 
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AnnimB.  September,  1868,  6  M.  418  (Dove  Wilson's  Sheriff  Court  Pro- 
oommtoSSLenv  ®®^^^^>  P'  ^55).  Where  full  payment  or  satisfaction  of  the 
Story.  principal  claim  has  supervened,  it  is  undoubtedly  competent^  and 
juiyMsoa.  indeed  necessary,  to  limit  the  conclusions  to  a  craving  for  expenses 
(Lees'  Sheriff  Court  Styles).  In  the  present  case  all  that  has  hap- 
pened is  a  mere  change  of  circumstances,  which  certainly  deprives 
the  pursuers  of  any  interest  in  the  subject  matter  of  the  action ; 
but  if  in  consequence  of  that  change  of  circumstances  the  subject 
matter  of  the  action  is  by  minute  of  restriction  withdrawn  from 
the  cognisance  of  the  Court,  there  remains  no  medium  on  which  a 
finding  of  expenses  in  favour  of  the  pursuers  could  proceed.  On 
the  whole,  it  appears  to  me  that  the  most  convenient  settlement, 
and  the  fairest  for  both  sides,  is  to  dismiss  the  action  without 
putting  the  parties  to  the  expense  of  a  proof,  and  to  find  neither 
of  them  entitled  to  expenses,  to  which  course  I  understood  the 
defender's  agent,  notwithstanding  his  argument  founded  on  the 
minute  of  restriction,  was  willing  to  consent.  D.  H. 

For  pursuers — Mr.  James  Fleck,  Largs ;  and  Mr.  James  Wtus, 

Ealmamock. 
For  defender— Mr.  J-ames  Patrick  (Messrs.  Patrick  k  Wood), 
Largs. 


No.  90.    SHERIFF  COURT  OF  RENFREW  &   BUTE. 

^"5S^""    Robert  Macpherson  (Hart's  Factor),  Pursuer;  Thomas 
Mftcph^nv  Hart  and  Others,  Defenders.  • 

—  '  Succesmm — Vesting  where  no  gift  to  beneficiary  apart  from 

direction  to  trustees  to  pay  to  him, — A  testator  directed 
his  trustees  to  pay  his  widow  an  annuity  of  £40,  if  the 
rents  of  his  heritable  property  were  sufficient,  and 
immediately  after  her  decease  to  sell  the  property,  to 
divide  the  price  into  three  shares,  and  to  pay  one  of 
them  to  the  testator's  son,  John  Hart,  who  survived  the 
testator  but  predeceased  the  annuitant.  Held  that  the 
share  vested  in  him  a  morte  testatoris,  although  there 
was  no  gift  to  him  apart  from  the  direction  to  the 
trustees  to  pay  on  the  death  of  the  annuitant,  there  being 
no  destination  over  or  clause  of  survivorship  referable  to 
the  period  of  payment. 

Opinion  that  the  right  which  vested  in  John  Hart 
was  moveable,  and  so  belonged  to  his  next  of  kin. 

The  interlocutor  of  the  Sheriff-Substitute  (Henderson 
Beqo)  was  as  follows : — 
Mtfcfa9o.i803.  Grbbnock,  30th  March,  1893.— The  Sheriff-Substitute,  having 
Sheriff  B«ao.  heard  parties'  procurators  and  considered  the  cause,  finds  that  at 
the  death  of  the  truster  William  Hart,  on  23rd  November,  1842, 
the  share  of  his  estate  which  now  forms  the  fund  in  medio  vested 
in  his  son  John  Hart,  who  survived  him,  but  is  now  deceased ; 
appoints  the  cause  to  be  enrolled  for  further  procedure;  and 
grants  leave  to  the  claimant  Thomas  Hart  to  appeal  to  the 
Sheriff.  J.  Hsm)BB80N^BBGG, 
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Note, — Bj  his  trust  disposition  and  settlement,  the  late  ^"^JjJ^^** 
William  Hart,  a  labourer  in  Cambuslang,  conveyed  to  his  n.^p'^gnw 
trustees  (of  whom  his  son  John  was  one)  his  whole  means  and  Hart^ftc 
estate,  and  particularly  the  heritable  subjects  therein  described, 
consisting  of  a  house  in  Cambuslang  and  two  third  shares  pro 
indivUo  of  a  tenement  in  Greenock.  The  purposes  of  the  trust 
were  (1)  for  payment  of  the  truster's  debts,  &c.;  (2)  for  payment  of 
an  annuity  of  £AQ  to  his  widow,  provided  the  rents  of  his  said 
two  properties  were  sufficient  to  pay  that  sum;  (3)  from  the 
siurplus  of  the  rents  to  keep  the  properties  in  repair  during  the 
lifetime  of  his  widow,  and  to  divide  at  her  death  whatever  money 
might  have  accumulated  in  the  trustees'  hands,'  in  equal  propor- 
tions, amongst  the  truster's  four  children  therein  named  and  one 
grandchild;  and  (4)  immediately  after  the  decease  of  his  widow, 
or,  as  soon  as  purchasers  could  be  got,  to  sell- the  said  two  pro- 
perties, and  (passing  over  the  directions  as  to  the  disposal  of  the 
Cambuslang  property,  with  which  the  present  action  has  no 
concern)  to  divide  the  amount  obtained  for  the  Greenock  property 
into  three  equal  shares,  paying  one  thereof  to  the  truster's  son 
John  Hart,  another  to  the  truster's  daughter  Elizabeth  Hart  and 
her  husband,  and  to  pay  the  yearly  interest  of  the  remaining 
third  to  another  daughter,  Janet  Hart,  during  her  lifetime,  and 
at  her  death  to  pay  the  capital  to  such  of  her  children  as  should 
survive  her,  declaring  that^  in  case  they  should  predecease  her, 
the  trustees  should  at  her  death  pay  it  over  in  equal  proportions 
to  the  said  John  Hart  and  Elizabeth  Hart  or  their  respective 
heirs. 

The  fund  in  medio  in  the  present  case  consists  of  the  one* 
third  share  of  the  price  of  the  Greenock  property  which  would 
have  gone  to  John  Hart  if  he  were  now  alive.  He  survived  his 
father,  the  truster,  but  predeceased  his  mother,  the  annuitant; 
and  the  question  how  raised  is  whether  the  right  given  him 
by  his  father  vested  a  vnorte  teatatorisy  thus  passing  at  his 
death  to  his  representatives,  or  lapsed  through  his  predecease  of 
bis  mother.  The  only  claimant  who  maintains  that  the  right 
lapsed  is  Thomas  Hart,  the  truster's  heir-atrlaw,  who  claims  the 
share  in  question  on  the  footing  that^  quoad  it,  the  truster  should 
be  held  as  intestate.  It  is  indeed  clear  that  there  is  no  alterna- 
tive but  vesting  or  intestacy,  for  there  is  neither  a  destination 
over  of  John  Hart's  share,  nor  a  clause  of  survivorship,  nor  a 
bequest  of  residue.  Now,  from  the  scheme  of  the  trust  settle- 
ment it  seems  clear  enough  that  the  truster's  only  reason  for 
postponing  the  payment  of  John  Hart's  share  till  the  death  of  his 
(the  truster's)  widow  was  to  secure  the  payment  of  the  widow's 
annuity.  It  may  be  that  the  surplus  rents  (if  any)  mentioned  in 
the  third  trust  purpose  did  not  vest  in  any  person  till  the  widow's 
death;  but  that  throws  very  little  light  on  the  period  of  vesting  of 
the  fee  or  capital  directed  to  be  paid  over  by  the  fourth  trust 
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""Sra."**  purpose.  Now,  in  the  fourth  trust  purpose,  the  truster  deals 
MiicphetsoD «  differently  with  the  various  shares  of  the  property  in  question. 
Hart^fcc.  To  his  son  John  and  to  his  daughter  Elizabeth  he  simply  allots 
iforehs^  iflQB.  one-third  share  each,  while  to  his  daughter  Janet  he  gives  merely  a 
sheriffBMo.  iifg,.gn^  ^f  ^jjg  remaining  one-third  share,  the  fee  being  given  to 
her  children,  with  a  destination  over  in  the  event  of  their  pre- 
deceasing her.  As  regards  the  Cambuslang  property,  the  truster 
shows  a  similar  discrimination  in  his  mode  of  treating  the  two 
shares  into  which  he  divides  the  price,  there  being  a  destination 
over  applicable  to  one  of  the  sluu-es  but  not  to  the  other.  The 
natural  inference  is  that  the  truster  intended  to  give  at  his  death 
a  vested  right  to  those  shares  which  he  allotted  without  any  destina- 
tion over.  The  inference  is  almost  irresistible  in  a  case  like  the 
present,  where  the  only  alternative  to  vesting  in  the  legatees  is 
intestacy  on  the  part  of  the  truster.  It  is  quite  true  that  in  the 
present  case  there  was  no  gift  to  John  Hart,  apart  from  the 
direction  to  the  trustees  to  pay  his  share  on  the  death  of  the 
annuitant ;  and  the  procurator  for  Thomas  Hart  maintained  that 
this  prevented  vesting  before  the  date  of  her  death,  founding  on 
the  cases  of  Brysan's  Trustees,  8  R.  142 ;  Forbes,  18  R.  230 ;  and 
Beeves'  Executor,  19  R.  1013.  But  in  all  these  cases  there  was  a 
destination  over,  or  a  clause  of  survivorship  referable  to  the 
period  of  payment.  In  the  present  case  there  is  nothing  of  the 
kind,  and  I  therefore  think  that  the  case  is  ruled  by  Hay*s 
Trustees,  17  R.  961,  and  Ross's  Trustees,  12  R.  378. 

Assuming  John  Hart  to  have  had  a  vested  right  at  the  dat«  of  his 
death,  none  of  the  present  claimants  has  any  interest  to  maintain 
that  the  right  was  heritable.  But  if  I  saw  any  probable  grounds  for 
holding  it  to  be  so,  it  might  be  proper  for  me  to  make  his  heir-at- 
law  aware  of  my  opinion.  Considering,  however,  that  the  trustees 
were  expressly  directed  by  the  truster  to  sell  the  property,  and 
that  John  Hart  had  right  to  nothing  but  a  share  of  the  price,  as 
at  present  advised,  I  do  not  doubt  that  conversion  took  place,  so 
that  his  heirs  in  mohUihus  oust  his  heir-at-law.  But  in  the 
absence  of  the  latter,  who  may  still  come  forward,  I  do  not  decide 
the  question  at  present. 

Not  aU  the  parties  entitled  to  the  liind  in  medio,  assuming 
this  judgment  to  be  sound,  have  as  yet  appeared  and  laid  claim 
to  their  shares  of  the  fund ;  and  I  therefore  think  it  better  in  the 
meantime  not  to  pronounce  final  judgment  in  the  competition. 
But  as  the  merits  of  the  case  appear  to  me  to  be  exhausted  by 
the  finding  in  my  interlocutor,  I  grant  leave  to  the  unsuccessful 
claimant  to  appeal  to  the  Sheriff  if  so  advised.  J.  H.  B. 

The  heir-at-law  appealed  to  the  Sheriff  (Cheyne),  who 
pronounced  the  following  interlocutor : — 
May  «,!«».  Grebnock,  2nd  May,  1893. — The  Sheriff  having  resumed  con- 

BheriffCuTBB.  sideration  of  the  process,  dismisses  the  appeal;  affirms  the  inter- 
locutor of  the  Sheriff-Substitute  of  date  30th  March  last ;  remits 
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the  cause  to  thjp  Sheriff-Substitute  for  further  procedure,  and  hipwot  a»d 
decerns,  John  Chbtnb.       Mfccph^on  v 

Note. — I  have  no  doubt  whatever  as  to  the  soundness  of  the  **^*«- 
Sheriff-Substitute's  finding,  and  feel  that  I  cannot  usefully  add  ^'_L*** 
anything  to  what  he  has  said  in  support  of  it.  The  only  con- 
sideration that  tends  in  an  opposite  direction,  ».e.,  against  vesting 
a  morte  testatorisy  is  that  there  is  no  direct  gift  to  John  Hart,  but 
merely  a  direction  to  the  trustees  to  pay  him  one-third  of  the 
proceeds  of  the  Greenock  property  on  the  death  of  the  widow. 
That  is  an  element  which  may,  in  ambiguous  cases,  be  entitled  to 
much  weight,  but  in  most  cases  it  is  of  comparatively  little 
importance,  and  in  the  present  case  it  is,  in  my  opinion,  entirely 
outweighed  by  the  other  considerations  suggested  by  the  terms  of 
the  deed  to  which  the  Sheriff-Substitute  has  called  attention,  and 
which  satisfy  me,  as  they  satisfied  the  Sheriff-Substitute,  that  it 
wai  the  intention  of  the  testator  that  the  shares  allotted  to  his 
sons  John  and  William  and  his  daughter  Elizabeth  respectively 
should  vest  in  them  immediately  on  his  death.  The  case,  indeed, 
seems  to  me  entirely  on  all  fours  with  that  of  Ifay^s  Trustees  v 
ffay,  1890,  17  R.  961,  referred  to  by  the  Sheriff-Substitute. 

I  may  add  that,  as  at  present  advised,  I  share  the  Sheriff- 
Substitute's  opinion  as  to  the  nature  of  the  right  which  vested  in 
John  Hart,  viz.,  that  it  was  moveable;  but  in  the  absence  of 
John  Hart's  heir-at-law,  I  express  no  final  opinion  upon  the  point. 
I  may  also  say  that,  while  it  is  unnecessary  in  the  view  I  take  as 
to  the  construction  of  the  deed  to  determine  whether,  assuming 
it  had  been  held  that  there  was  a  lapse  qtwad  John  Hart's  share, 
that  share  would  have  fallen  to  the  heir-at-law  or  to  the  heirs  m 
mcbUibus  of  the  testator,  the  authorities  cited  at  the  debate 
appear  to  me  to  point  to  the  conclusion  that  the  quality  of  an 
interest  resulting  from  a  lapse  is  not  affected  by  a  direction  to 
convert.  J.  C. 

For  real  raiser— Mr.  W.  A.  Thom,  Greenock. 

For  heir-at-law — Mr.  Robert  Obknby,  Greenock. 

For  next-of-kin — Messrs.  W.  A.  Thom  and  Jamks  Auld,  Greenock. 


SHERIFF  COURT  OF   PERTHSHIRE.  No.  91. 

Police  Commissioners  of  Aberfeldy,  Pursuers;  County   P"™»»"- 
Council  of  Perthshire,  Defenders.  oommtefonenv 

Road—Roqds  and  StreeU  in  Burghs  Act,  sec.  \— Transfer  of  oount£couiicii. - 
roads  from  coynty  to  burgh. — Held  that,  in  the  case  of  the 
transfer  of  roads  in  the  burgh  of  Aberfeldy  from  the 
coimty  to  the  burgh,  the  burgh  should  make  to  the 
county  a  payment  of  j^50. 

The  interlocutor  of  the  Sheriff  (Jameson)  on  this  matter 
was  as  follows : — 

Edinburgh,  bth  May,  1893.— The  Sheriff  having  heard  parties'     MajMw. 
procurators  and  considered  the  proof  and  whole  process,  finds  (1)  »>»«*»  jajhwh. 
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emitotim.    that  on  27th  December,  1892,  the  Police  Commissioners  of  Aber- 
Comi^toDeriv  ^^^^J  ^^7  r^solved  to  undertake  the  management  and  maintenance 
ConnSf'SSindi.  ^^  ^^®  highways  within  the  police  bnrgh  of  Aberfeldy,  and  on  4th 
^ajirwfls.     January,  1893,  intimated  the  said  resolution  to  the  County  Council 
Sheriff  jIiusoB.  of  Perth ;  (2)  that  the  said  Commissionera  and  Coimty  Council 
have  failed  to  agree  as  to  the  terms  on  which  the  transfer  of  the 
said  highways  shall  be  made,  and  that  the  said  terms,  failing 
agreement,  are  under  the  provisions  of  the  Roads  and  Streets  in 
Police  Burghs  (Scotland)  Act,  1891,  to  be  settled  summarily  by. 
the  Sheriff  of  the  county  in  which  the  said  police  burgh  is  situated; 
and  (3)  that  taking  into  consideration  all  the  circumstances  of  the 
case,  including  the  cost  of  maintaining  the  highways  in  the  neigh- 
bourhood of  the  said  police  burgh  of  Aberfeldy,  the  terms  of  the 
transfer  of  the  highways  within  the  same  are  and  shall  be  that 
the  Police  Commissioners  of  the  burgh  of  Aberfeldy  shall  pay 
£50  per  annum  to  the  County  Council  of  Perthshire ;  and  decerns 
accordingly.  Andrew  Jameson. 

I^ote. — The  first  question  to  be  decided  in  this  enquiry  is  what 
is  the  sound  construction  of  the  Roads  and  Streets  in  Police  Burghs 
(Scotland)  Act,  1891,  as  applied  to  the  circumstances  of  the 
present  case.  I  reject  at  once  the  two  extreme  views  presented 
to  me,  (1)  that  the  intention  of  the  Act  was  to  leave  things 
practically  as  they  were,  particularly  to  transfer  only  the  manage- 
ment of  the  roads  within  burgh  to  the  Police  Commissioners,  and 
to  provide  for  a  payment  by  the  burgh  to  the  coimty  of  the 
difference  between  the  amount  of  the  present  road  assessment  of 
the  burgh  and  the  present  cost  of  upkeep  of  the  roads  within 
burgh ;  or  (2)  that  the  intention  of  the  Act  was  practically  to  put 
police  burghs  with  less  than  five  thousand  inhabitants  in  the  same 
position  as  royal  and  other  burghs  with  a  larger  population  than 
five  thousand  were  placed  under  the  Roads  Act  of  1878.  If  either 
of  these  alternatives  had  been  contemplated  by  the  Legislature,  the 
Act  could  easily  have  been  framed  so  as  to  give  effect  to  one  or  other 
of  them,  but  it  has  not  been  so  framed,  and  I  am  therefore  compelled 
to  the  conclusion  that  something  different  from  either  was  intended. 
In  the  first  place,  I  think,  the  Act  starts  with  the  assumption 
that  any  existing  county  road  district  including  burghs  is  to  be 
viewed  as  one  whole  area  assessable  for  the  roads  of  that  district^ 
and  that  in  the  event  of  burghs  being  erected  into  separate  road 
authorities,  it  is  not  contemplated  that  that  should  result  in  their 
paying  a  smaller  road  rate  than  their  neighbours  in  the  adjoining 
rural  district.  What  was  contemplated  I  think  was,  in  the  first 
place,  that  the  burgh  in  a  case  like  the  present  should  manage  its 
own  roads  and  streets ;  in  the  second  place,  that  the  road  assess- 
ments presently  raised  withm  burgh  should  henceforward  and 
according  to  the  circumstances  of  each  case  be  applied  to  one  or- 
more  of  the  following  objects  in  such  proportion  as  the  circum- 
stances of  each  case  might  require : — (1)  To  the  upkeep  of  high- 


Digitized  by  LjOOQIC 


18W.]  SHERIFF  COURT  REPORTS.  289 

ways  within  burgh  as  heretofore ;  (2)  to  the  upkeep  of  such  other    PBBCTMma. 

roads  or  streets  within  burgh  as  are  managed  by  the  Ck>mmisBioners  oommtaSonowv 

of  the  burgh  or  as  may  hereafter  be  taken  over  by  them ;  (3)  to  coon^'Sancii. 

the  improvement  of  the  foregoing  roads  and  streets  so  as  to  render     MaylTiMs. 

them  more  suitable  for  constant  use  by  the  public  as  burgh  streets.  BherurjAMMoif. 

Such  improvements  might  consist,  for  instance,  of  operations  on 

the  surface  of  the  roads  with  the  view  of  rendering  them  harder 

and  less  muddy  than  ordinary  county  roads  in  wet  weather,  the 

construction  of  water  channels  and  crossings,  and  other  works 

with  similar  objects ;  (4)  to  a  contribution  to  the  upkeep  of  the 

highways  outwith  burgh  in  the  case  of  its  being  shown  that  the 

cost  of  maintaining  highways  in  the  neighbourhood  pf  the  burgh 

is  increased  to  an  appreciable  extent  by  the  use  of  such  highways 

by  the  inhabitants  of  the  burgh  or  for  their  benefit ;  (5)  if  there 

were  any  surplus,  that  would  remain  in  the  hands  of  the  burgh 

Commissioners.     On  the  other  hand,  if  in  any  case  it  could  be 

shown  that  the  road  assessment  raised  within  burgh  was  less  than 

necessary  for  the  upkeep  of  its  roads  or  streets,  the  county  council 

might  be  required  to  make  an  annual  payment  to  the  burgh. 

The  Act  directs  the  Sheriff,  who  has  to  settle  the  terms  on  which  a 

burgh  is  to  take  over  its  roads,  to  take  into  consideration  all  the         "[' 

circumstances  of  the  case,  including  the  cost  of  maintaining  the    ^' 

highways  in  the  neighbourhood  of  the  burgh.     I  think  two  leading 

circumstances  have  been  proved  in  this  case — (1)  That  the  roads 

and    streets   in  Aberfeldy  require  considerable   improvement   to 

render   them   suitable,  convenient,  and   cleanly  burgh   roads  or 

streets ;  (2)  that  the  cost  of  the  upkeep  of  highways  in  the  neigh*- 

bourhood  of  Aberfeldy  is  considerably  increased  by  the  use  thereof 

by  the  inhabitants  and  residenters  in  Aberfeldy  for  carriage  and 

other  traffic;  indeed,  the  prosperity  of  the  burgh  seems  largely  to 

depend  on  the  attraction  it  possesses  for  visitors  as  being  the 

centre  of  a  picturesque  district,  to  special  spots  in  which  access 

can  be  had  only  by  the  county  roads.     Taking  these  facts  into 

consideration,  and   having  regard   to   the   amount  of  the   road 

assessment  presently  levied  within  the  burgh,  and  the  present 

cost  of  the  upkeep  of  the  roads  therein,  and   the  other  facts 

proved  in  the  case,  I  think  £50  per  annum  a  fair  sum  to  be  paid 

by  the  Police  Commissioners  of  the  burgh  to  the  Perth  County 

Council  as  the  condition  on  which  the  former  are  to  take  over  the 

roads  within  burgh.     At  the  present  rate  of  assessment  that  will 

give  the -burgh  about  £100  a  year  over  and  above  the  present 

cost  (about  £70)  of  the  upkeep  of  the  roads  and  streets  within 

burgh  to  spend  on  improving  their  streets.  A  J. 

[See  judgment  of  Sheriff  Mackay  in  Tayport  case  at  p.  211 
9upra.] 

For  pursuers— Mr.  Ure,  advocate ;  Mr.  White  (Measrs.  Boyd  & 
WnrTE),  Dundee. 

For  defenders— Mr.  Salvesbn,  advocate ;  Mr.  MacLeish,  Perth. 

19  
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No.  92.    Isabella  Ferguson,  PiMrauer;   Robert  Oreig,  Defefider. 

'■■5?™'  Process  —  Expenses  —  Curator. — Dominus  litis — Held  that, 

Vngaaan9Qrtig.  while  not  ordinarily  liable  for  expenses,  a  curator  con- 

curring in  an  action  by  a  minor  may,  in  the  discretion 
of  the  Court,  be  found  personally  liable  in  expenses. 
Circumstances  in  which  a  curator  was  so  held  liable. 

An  action  of  filiation  and  aliment  and  for  £500  of 
damages  for  seduction  was  raised  in  Perth  Sheriff  Court  in 
name  of  ''  Isabella  Ferguson,  daughter  of  and  residing  with 
"  her  father,  John  Ferguson,  crofter,  CoUace,  Perthshire, 
"  with  consent  and  concurrence  of  said  John  Ferguson  as 
"  her  curator-in-law,"  against  Robert  Greig,  draper,  Perth. 
At  the  time  of  raising  the  action  Isabella  Ferguson  was 
sixteen  years  of  age.  The  Sheriff-Substitute  (Grahame), 
after  proof,  assoilzied  the  defender  and  found  him  entitled 
to  expensea  On  appeal  to  the  Sheriff  (Jameson),  this 
judgment  was  affirmed,  and  the  defender  found  entitled  to 
additional  expensea  When  moving  for  approval  of  the 
auditor's  report,  the  defender  sought  decree  against  the 
minor  and  her  curator,  jointly  and  severally ;  and  after 
hearing  this  question  debated,  the  Sheriff-Substitute  gave 
decree  as  craved  by  the  following  interlocutor : — 
Maju^im.  Perth,  ISth  May^  1893. — Approves  of  the  auditor's  report  on 

siMriff  gbahamb.  ^)^Q  defender's  account  of  expenses,  and  having  heard  parties' 
procurators,  decerns  against  the  pursuer  Isabella  Fei^uson  and 
John  Ferguson  her  curator-in-law,  jointly  and  severally,  for  pay- 
ment to  the  defender  of  the  sum  of  £Zb  9a.  Id.  sterling  of  expenses 
of  process  as  taxed.  John  Grahams. 

Note, — This  is  an  action  brought  in  name  of  a  minor,  with 
consent  of  her  father  as  curator,  and  the  defender,  having  been 
successful,  now  seeks  decree  for  expenses  against  the  pursuers, 
jointly  and  severally.  The  granting  of  such  a  decree  is  a  matter 
for  the  discretion  of  the  Court.  The  proof  here  shows  that  the 
father  took  a  special  interest  in  his  daughter's  alleged  claim 
against  the  defender,  and  even  went  so  far  as  to  threaten  hun  with 
a  criminal  charge  in  respect  of  the  circumstances  on  which  the 
present  action  was  founded.  Upon  a  consideration  of  the  whole 
circumstances  of  the  case  I  think  that  he  must  be  held 
to  have  come  voluntarily  and  advisedly  into  Courts  and  to 
have  thus  incurred  the  usual  responsibility  of  an  unsuooeaaful 
Utigant.  His  case  is  quite  different  from  that  of  a  curatw 
ad  litem^  who,  on  the  appointment  of  the  Court,  acts  merely 
as  the  protector  of  the  minor's  interests,  and  whom  therofore 
it  would  clearly  be  unjust  to  hold  personally  liable  for  ezpenMi 
in  the  event  of  the  action  not  being  successful.  In  the  cir- 
cumstances of  the  present  action,  both  the  principal  poisuer 
and  her  father  must  be  held  to  have  combined  to  cany  on  the 
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litigation  ;  and  on  the  authority  of  the  case  of  Fraser  v  Camercn 

(8th  March,  1892,  29  S.L.R.  446),  both  the  father  and  daughter  «'*k»»^«»"^ 

are  liable  for  the  expenses  of  the  unsuccessful  action.  J.  G.  - 

This  judgment  was  on  appeal  affirmed  by  the  Sheriff  by 
the  following  interlocutor : — 

Perth,  1th  July,  1893.— The  Sheriff  having  heaid  parties'  JniyMSBs. 
procurators  and  considered  the  cause,  adheres  to  the  Sheriff-  Bi»«riff  Ja««>»- 
Substitute's  interlocutor  of  18th  May,  1893,  and  dismisses  the 
appeal ;  decerns  against  the  pursuer  Isabella  Ferguson  and  John 
Ferguson  her  curator-in-law,  jointly  and  severally,  for  payment 
to  the  defender  of  the  sum  of  ^1  as  modified  expenses  of  the 
appeal,  and  decerns.  Andrew  Jameson. 

Note. — In  aflfirming  the  judgment  of  the  Sheriff-Substitute,  I 
am  very  far  from  intending  to  lay  down  a  rule  that  fathers,  by 
becoming  consenters  to  actions  of  this  kind  at  the  instance  of  their 
daughters,  thereby  render  themselves  liable  in  expenses  should  the 
action  be  unsuccessful.  On  the  contrary,  in  the  ordinary  case  I 
should  hold  them  not  liable.  I  consider  the  present,  however,  an 
exceptional  case.  It  seems  plain  that  the  pursuer's  father  took 
an  active  part  in  prosecuting  the  present  claim  and  in  reporting 
the  defender  to  the  criminal  authorities.  I  am  therefore  disposed 
to  regard  him  as  practically  the  domtnus  litis  in  this  case,  and  I 
think  the  Sheriff-Substitute  has  exercised  his  discretion  properly 
in  finding  the  pursuer  and  her  father,  jointly  and  severally,  liable 
in  expenses.  A.  J. 

For  pursuer— Mr.  W.  S.  Davidson,  Perth. 
For  defender— Mr.  R.  Huntbb  (Messrs.  M'Cash  &  Hunter), 
Perth. 


Mrs.  Emily  Duncan  or  Kellock,  Pihrsuer ;  Andrew       No.  93. 
Duncan,  Jan.,  Defender.  p«»mHiM. 

Loan — Competency  of  parole  proof  before  answer —  What  vonsti-  Dancan. 
ttUes  vyritten  adminicle  of  evidence — No  legal  evidence  of  a 
just  claim, — A  sister  who  had  handed  her  parents  a  siun 
of  ;630  to  form  part  of  a  loan  by  them  to  her  brother,  and 
the  bill  for  which  loan,  amounting  to  £275,  was  taken  in 
the  name  of  the  father,  sued  her  brother  for  repayment. 
Held  (1)  that  although  the  defender  alleged  he  had  by 
instruction  of  his  father  destroyed  the  bill,  yet  the 
pursuer  was  entitled  to  a  "proof  before  answer,  and 
"  reserving  all  objections  to  competency " ;  and,  proof 
having  been  led,  (2)  that  the  rules  of  evidence  prevented 
the  pursuer's  claim  being  held  as  legally  proved,  but  in 
respect  of  defender's  conduct  in  refusing  to  pay  the  sum 
sued  for  (3)  that  he  was  not  entitled  to  expenses. 

Mrs.  Emily  Duncan  or  Kellock,  wife  of  George  Kellock, 
Victoria  Street,  Perth,  sued  her  brother,  Andrew  Duncan, 
junior,  proprietor  of  Forteviot  Hotel,  Forteviot,  for  payment 
of  £29  Is.  2d.,  being  balance  with  interest  (after  deducting 
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£10  paid  to  account)  of  a  sum  of  £30  paid  by  her  to  her 

KSSi!     parents  in  April,  1885,  to  be  forwarded  on   loan   to  the 

defender  with  other  money  which  the  parents  were  at  that 

time  lending  to  the  defender.     The  defender  denied  having 

««  borrowed  money  from  the  pursuer,  and  averred  that  all  the 

money  he  had  borrowed,  viz.,  £275,  was  out  of  his  parents' 

own  funds ;  that  the  bill  granted  therefor  to  his  father  had 

been   discharged   and    destroyed    under   arrangement    by 

which  the  father  assigned  his  whole  estate  to  the  defender, 

who  undertook  in  return  to  pay  his  parents'  debts.     The 

following  were  the  interlocutors  in  the  case : — 

oot.u^Moi  Perth,   llth  October,  1892.— On  the  motion  of  the  pursuer, 

shflriffORAHAin.  g^Q^  before  answer,  and  reserving  all  objections  to  competency, 

allows  the  pursuer  a  proof  of  her  averments,  and  to  the  defender 

a  conjunct  probation  :  Assigns  as  a  diet  of  proof,  &c. 

John  Gkahamb. 

The  defender  appealed  to  the  Sheriff  (Jameson),  who 
adhered  as  follows  :— 
Hcrr.w^iw.  Pbrth,    I5th   November,    1892.— The   Sheriff  having   heard 

parties'  procurators  and  considered  the  cause,  adheres  to  the 
Sheriff-Substitute's  interlocutor  of  llth  October,  1892,  and  dis- 
misses the  appeal ;  finds  the  defender  liable  to  the  pursuer  in  the 
expenses  of  the  appeal.  Andrew  Jameson. 

.  Note, — I  had  the  benefit  of  a  very  careful  argument  in  support 
of  the  appeal,  and  it  may  turn  out  that  the  piu^uer  is  unable  to 
adduce  much,  if  any,  competent  evidence  in  support  of  her  case, 
which  is  that  of  the  £275  admitted  by  the  defender  to  have  l)een 
borrowed  by  him  from  his  parents,  £30  belonged  to  the  pursuer 
and  has  not  been  repaid  to  her  nor  competently  discharged  by  her 
parents  or  herself.  This  may  be  a  difficult  case  to  prove,  but  I 
do  not  think  the  pursuer  should  be  excluded  from  such  proof,  it 
being  understood  that  it  must  be  kahili  modo,  and  this  is  secured 
by  the  reservation  in  the  Sheriff-Substitute's  interlocutor. 

A.  J. 

Proof  having  been  led,  the  Sheriff-Substitute  issued  the 
following  interlocutor : — 

Perth,  3rd  February,  1893. — Having  heard  parties' procurators 
shflriffOBAHAin.  g^^^  advised  the  case,  finds  that  pursuer  is  here  suing  her  brother, 
the  defender,  for  the  sum  of  JB30,  which  she  alleges  was  advanced 
by  her  to  him  in  loan  in  April,  1885,  and  which  sum  of  £30  formed 
part  of  the  sum  of  £275  which  the  defender  admits  he  had  received 
from  his  parents  in  two  sums,  viz.,  £15  in  April,  1884,  and  £260 
in  1885 ;  that  the  pursuer  alleges  that  said  sum  of  £30  was  con- 
tained in  a  bill  which  defender  admits  he  granted  to  his  father  for 
said  £275,  but  which  bill  he  states  was,  in  terms  of  an  arrangement 
made  with  his  father,  aaerwards  delivered  to  the  defender,  who 
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was  then  relieved  from  any  obligation  in  respect  of  said  bill ;  that    tiiMMiM. 

it  is  not  alleged  by  the  pursuer  that  said  bill  was  ever  in  her       j^Sn! 

possession,  and  that  neither  that  bill  nor  any  other  document  of    peb.liil88B. 

debt  in  regard  to  the  alleged  loan  of  £30  has  been  produced  by  sh«riffiiiiABAM& 

her  in  support  of  her  claim  against  the  defender  for  payment  of    , 

said  £30:  Finds,  in  point  of  law,  that  the  defender's  admission      ''J.-n  20 

of  his  granting  said  bill  does  not  entitle  the  pursuer  to  found  on 

the  bill  as  being  such  an  adminicle  of  evidence  of  the  alleged  loan 

as  to  entitle  her  to  support,  by  a  parole  proof,  her  averments  of 

the  said  bill  being  evidence  of  the  defender  having  borrowed  from 

her  the  said  sum  of  £30 ;  that  the  parole  proof  which  has  been 

led  cannot  be  accepted  as  evidence  of  the  loan,  and  that  the  loan 

not  having  been  otherwise  proved  hahUi  modo,  the  pursuer  is  not 

entitled  to  decree  therefor  against  the  defender;  therefore  assoilzies 

the  defender  from  the  conclusions  of  the  action ;  finds  the  pursuer 

liable  to  him  in  expenses,  and  decerns.  John  Grahams. 

Note. — I  am  of  opinion  that  the  alleged  loan  of  £30  for  which 
the  pursuer  seeks  decree  against  the  defender  has  not  been  proved. 
The  general  principle  of  law  in  regard  to  a  loan  above  £8  68.  8d. 
is  that  it  must  be  proved  by  the  writ  or  oath  of  the  borrower,  this 
principle,  however,  being  subject  to  the  qualification  that,  when 
there  is  a  written  adminicle  of  evidence  in  regard  to  the  alleged 
loan,  that  document,  though  it  may  in  itself  be  insufficient  to 
prove  the  loan,  may  afford  ground  for  the  admission  of  parole 
proof  of  the  loan.  In  the  present  case  no  actual  written  adminicle 
of  evidence  has  been  produced  as  a  ground  of  action,  the  bill 
founded  on  not  now  being,  or  ever  having  been,  in  the  pursuer's 
possession.  The  ground  on  which  she  pleads  that  it  is  to  be 
accepted  as  an  adminicle  of  evidence  is  that  the  granting  of  the 
bill  by  the  defender  is  admitted  by  him  on  record,  and  that  this 
judicial  admission  of  his  ought  to  be  received  as  putting  him  in 
the  same  position  as  if  the  bill  had  actually  been  produced  in 
process.  The  real  question  here  to  be  determined  is  thus,  what 
effect  is  to  be  given  to  the  defender's  admission  of  granting  the 
bill  in  reference  to  the  competency  of  parole  proof  of  the  alleged 
loan  ?  I  am  of  opinion  that  in  the  circumstances  parole  proof  can 
be  allowed  no  effect  in  establishing  the  loan,  there  being  no  such 
written  adminicle  of  evidence  as  is  required  to  overcome  the 
general  principle  of  law  which  limits  the  proof  of  such  a  loan 
as  the  one  in  question  to  the  writ  or  oath  of  the  borrower.  Parole 
proof  can  here,  I  think,  have  no  effect,  for,  in  the  first  place,  it 
appears  to  me  that  the  non-production  of  the  actual  writ  founded 
on  by  the  pursuer  is  in  itself  fatal  to  her  contention  that  effect 
should  here  be  given  to  parole  evidence  of  the  alleged  transaction. 
In  order  to  make  an  alleged  written  adminicle  of  evidence  effectual 
as  a  ground  for  admission  of  parole  proof  in  its  support,  the  written 
document  must  itself  be  produced,  and  the  mere  admission  of  the 
granting  of  a  bill  cannot  be  held  equivalent  to  the  production  of  the 
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actual  writ;  and  even  assuming  that  the  bill  in  question  bad 
*  %^nf  ^^^^"  produced  by  the  pursuer,  I  could  not  have  held  that  it 
FtobfiTins.  afforded  a  good  ground  for  the  admission  of  parole  proof.  There 
siMrtflQiAHAva.  is  nothing  in  the  terms  of  the  bill  to  show  that  the  pursuer  had 
lent  the  defender  any  portion  of  its  contents.  The  bill  was  granted 
to  the  defender's  father  alone,  and  it  is  not  alleged  that  it  was 
ever  in  her  possession ;  and,  besides,  the  defender's  admission  of 
his  granting  the  bill  is  qualified  by  the  statement  that  not  only 
the  whole  amoimt  in  the  bill  was  borrowed  from  his  father,  but 
that  he  afterwards,  by  an  arrangement  with  his  father  under  which 
he  became  responsible  for  his  father's  liabilities,  got  delivery  of 
the  bill  and  was  relieved  from  the  obligations  w^hich  he  had 
undertaken  in  originally  granting  it.  On  these  grounds  I  am  of 
opinion  that  there  is  no  ground  for  allowing  any  effect  to  be  given 
to  parole  evidence  in  proving  the  alleged  loan,  and  that  the  bor- 
rower's writ  not  having  been  otherwise  established,  she  is  not 
entitled  to  the  decree  she  asks.  J.  G. 

The  pursuer  having  appealed,  the  Sheriff  (Jabieson) 
issued  the  following  interlocutor : — 
Apriiji7^i89«.  Perth,  17 th  April,  1893.— The  Sheriff  having  heard  parties' 

Sheriff  jAMnov.  procurators  and  considered  the  cause,  adheres  to  the  Sheriff- 
Substitute's  interlocutor  of  3rd  February,  1893,  excepting  the 
finding  of  expenses  therein  contained  :  Recalls  the  said  finding 
of  expenses,  and  in  place  thereof  finds  no  expenses  due  to  or  by 
either  party,  and  decerns.  Andrew  Jambbon. 

Note, — The  rules  of  the  law  of  evidence  render  any  other 
decision  than  that  which  the  Sheriff-Substitute  has  pronounced 
impossible  in  this  case,  so  far  as  proof  of  loan  is  concerned.  I 
hold  myself  entitled,  however,  to  look  at  the  proof  with  reference 
to  the  question  of  expenses,  and  no  doubt  remains  in  my  mind 
that  the  pursuer's  claim  is  really  a  just  one,  though  she  may  have 
proceeded  against  the  person  who  really  got  her  money  instead  of 
the  person  to  whom  she  ostensibly  handed  it  over.  But  it  is,  in 
my  opinion,  proved  that  the  defender  led  the  pursuer  to  regard 
him  as  her  debtor  by  repaying  £10  of  the  loan  direct  to  her  and 
not  through  her  father  or  mother,  and  also  by  the  terms  of  his 
answers  to  her  letters.  He  has  therefore  himself  to  blame  for  this 
action  having  been  raised  against  him ;  and  although  it  has  failed 
on  technical  grounds,  I  think  the  defender's  conduct  so  bad  in 
refusing  to  repay  the  pursuer  the  £30  which  she  practically  lent 
to  him  through  her  mother,  and  which  likely  represented  all  her 
hardly-earned  savings,  that  I  find  him  entitled  to  no  expenses. 

A.  J. 

For  pursuer — Mr.  John  A.  Stewabt,  Perth. 

For  defender— Mr.  James  Harper  (Mr.  John  Stewart),  Perth. 
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SHERIFF  COURT  OF   DUMBARTONSHIRE.  No.  94. 

Alfred  Edwin  Marsland,  Pv/rmer;  David  M'Oill       ^^^TEKT"" 

Qentle  and  Another,  Defenders.  luiiutid* 

Matter  and  Servant — Apprentice — Bankruptcy  of  employer, —  .►  — 
Held  (rev.  Sheriif-Substitute)  that  the  bankruptcy  of  an 
employer  did  not  entitle  an  apprentice  to  damages  for 
breach  of  indenture,  but  that  in  such  circumstances  all 
the  apprentice  is  entitled  to  is  a  proportion  of  his 
premium,  if  any.  Case  of  apprentice  distinguished 
from  servant  or  workman. 

This  was  an  action  at  the  instance  of  Alfred  Edwin 
Marsland,  son  of  and  residing  with  Sergeant  James  Mars- 
land,  Hermitage  School,  Helensburgh,  with  his^  father's 
consent,  against  David  M*Gill  Qentle,  aerated  water  manu- 
facturer, Helensburgh,  and  his  trustee,  Alexander  M'Omish, 
C.A.,  Glasgow,  in  respect  of  an  alleged  breach  of  indenture 
of  apprenticeship  caused  by  the  bankruptcy  of  Gentle. 
The  conclusions  of  the  summons  were  (1)  that  Gentle 
should  continue  his  apprentice  in  business  in  Helensburgh, 
(2)  failing  that,  to  give  up  the  indenture  discharged,  and  (3) 
to  pay  damages  for  breach  of  contract.  The  Sheriff-Sub- 
stitute (Gebbie)  issued  the  following  interlocutor : — 

Dumbarton,  2Sth  February,  1893.— The  Sheriff-Substitute  nb,n^iM. 
having  heard  parties'  procurators  and  considered  the  cause,  finds 
that  on  16th  October,  1891,  the  pursuer,  with  his  father's  consent^ 
entered  into  an  indenture  with  the  defender  Gentle  for  the  purpose 
of  learning  the  earated  water  business  in  Helensburgh ;  that  the 
pursaer  was  bound  for  four  years,  with  a  break  in  his  favour  at 
three,  and  that  a  penalty  of  ^5  was  therein  stipulated  over  and 
above  performance ;  that  owing  to  Gentle's  bankruptcy  his  place 
of  business  was  closed,  and  on  15th  December  last  he  granted  a 
truslrdeed  in  favour  of  the  other  defender  as  trustee;  that  the 
defender  Gentle  then  ceased  to  carry  on  business  in  Helensburgh, 
and  has  taken  a  situation  as  manager  in  a  similar  business  in 
Glasgow,  where  he  offers  to  continue  to  teach  the  pursuer :  Finds 
in  law  that  the  defender  Gentle  has  committed  a  breach  of  the 
indenture,  and  that  damages  are  due  in  respect  thereof ;  assesses 
the  same  at  iC12  sterling,  and  ordains  the  defender  Gentle  to 
deliver  up  the  indenture  as  prayed  for;  and  finds  the  defender 
David  M*Gill  Gentle  liable  in  expenses  on  the  lower  scale,  <fec.,  and 
decerns.  Francis  Gebbib. 

Jfote, — It  appears  to  me  that  the  penalty  stipulated  in  the 
contract  is  not  to  be  regarded  as  the  strict  measure  of  damages 
that  are  to  be  given  in  the  event  of  a  breach  on  either  side.  The 
Court  is  in  the  habit  of  modifying  or  increasing  the  penalty 
according  to  the  amount  of  damage  or  loss  that  can  ]jfi  shown  to 
have  been  sustained  (Fraser,  357,  3rd  ed.)    It  is  not  easy  to  reach 
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PuKBAKToiN  an  absolutely  fair  and  equitable  result  in  such  a  case  as  this  where 
Manuiidv  *^®  ^^^^  ^®  ^^*  altogether  immediate  but  to  some  extent  prospec- 
QeflUe.  Ac  ^ive  and  contingent ;  approximation  is  all  that  can  be  expected. 
Peu.j^i88a»  Qjj  ^Yie  one  hand,  there  is  the  loss  of  wages  of  8s.  a  week,  with  a 
subsequent  yearly  advance,  loss  of  time  and  expense  in  looking  for 
new  employment,  emplo3rment,  it  naay  be,  away  from  home  and 
his  father's  oversight  On  the  other  hand,  there  is  the  advantage 
of  the  experience  he  has  had  to  enable  him  to  earn  higher  wages, 
if  not  in  the  same  line,  at  least,  it  is  to  be  presumed,  he  will, 
without  much  difficulty,  find  it  in  another  at  about  the  same,  if 
not  enhanced,  remuneration.  Then  it  is  to  be  kept  in  view  that  the 
cause  of  the  loss  of  employment  was  not  a  wanton  breach.  It  was 
the  defender's  bankruptcy,  which,  so  far  as  appears,  was  rather  his 
misfortune  than  his  fault.  And  it  is  also  not  to  be  lost  sight  of 
that,  so  far  as  he  could,  the  defender  offered  to  repair  the  injury 
by  teaching  the  pursuer  the  business  in  Glasgow,  which  the  lad's 
father  has  thought  fit  to  decline.  I  do  not  doubt  the  propriety  of 
his  doing  so,  for  certainly  the  defender  is  not  now  in  the  position 
of  a  master,  and  it  would  be  attended  with  considerable  expense 
and  possibly  some  risk  to  his  son's  moral  well-being  were  he  to  be 
sent  to  Glasgow  to  be  taught;  but  I  have  some  doubt  whether  this 
does  not  involve  a  point  as  to  consequential  damage,  which  is 
never,  at  least  seldom,  allowed.  It  is  often  difficult  to  draw  the 
line  between  what  is  called  damnum  intra  rem  and  damnum  extra 
rem  ;  but,  taking  all  the  circumstances  into  view,  I  am  of  opinion 
the  compensation  allowed  is  not  at  all  extravagant. 

It  is  right  perhaps  to  say  a  word  on  the  plea  of  dischai^ 
which  I  think  untenable.  It  was  no  doubt  quite  competent  for 
the  pursuer,  as  an  apprentice,  to  grant  a  receipt  for  the  wages 
due  and  paid  to  him ;  but  at  the  same  time  I  think  he,  a  minor, 
could  not  legally  discharge  the  claim  here  sued  for  without  his 
father's  consent.  F.  G. 

On  appeal,  the  Sheriff  (Lees)  re  versed,  this  decision  by 
the  following  interlocutor,  holding  that  the  pursuer  had  no 
claim  for  damages : — 
Marchn.isw.  DUMBARTON,  21«<  March,  1893.— The  Sheriff  having  considered 
the  cause,  recalls  the  interlocutors  of  the  Sheriff-Substitute  of  30th 
January  and  3rd  and  28th  February,  1893  ;  finds  that  in  the  cir- 
cumstances condescended  on  the  pursuer  has  no  claim  against  the 
defenders ;  dismisses  the  action  and  decerns  ;  finds  the  pursuer 
liable  to  the  appealing  defender  in  his  expenses  other  than  those 
relating  to  the  foregoing  recalled  interlocutors,  and  as  regards  the 
procedure  under  them  finds  no  expenses  due  between  parties,  &c., 
and  remits  the  cause  to  the  Sheriff-Substitute.  J.  M.  Lbes. 

I^ote. — The  pursuer  engaged  himself  under  indenture  to  the 
defender  for  four  years  from  16th  October,  1891.  The  defender 
undertook  to  teach  the  pursuer  his  trade,  and  to  pay  him  Gs.  per 
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week  the  first  year,  Ss.  the  seoond  year,  lOs.  the  third  year,  and    Dom^ioi- 
128.   the  fourth  year.      Each  party  bound  himself  to  fulfil  the     jj^^^w 
indenture  under  a  penalty  of  £5  over  and  above  performance.     <3«nu©,Ac 
The  defender  has  become  bankrupt  and  unable  to  fulfil  his  part  of   '^•«*£'  !*■• 
the  indenture,  and  the  pursuer  asks  for  implement  of  the  indenture    ^"^^h^ 
or,  failing  that,  for  delivery  of  his  indenture  and  damages.     The 
Sheriff-Substitute  has,  after  proof,  awarded  £12  of  damages.  u\,iH;......j 

It  was  decided  in  1870  by  the  Court  of  Common  Pleas  that, 
where  two  parties  had  bound  themselves  to  teach  an  apprentice 
his  trade  and  they  dissolved  partnership,  the  apprentice  was  not 
bound  to  accept  the  teaching  of  the  partner  remaining  in  the 
business,  and  damages  were  awarded  to  him  {Couchman  v  Sillar, 
22  L.T.  N.S.  480).  It  cannot  be  doubted  here  that,  if  the  defender 
had  voluntarily  broken  the  indenture,  he  would  have  been  liable  in 
damages  to  the  pursuer. 

But  it  is  said  that,  as  the  defender's  inability  to  implement  the 
indenture  is  due  to  his  bankruptcy,  to  his  misfortune  rather  than 
bis  fault,  be  is  not  liable  in  compensation.  Bankruptcy  may  be 
due  to  misfortune,  or  it  may  be  due  to  fault,  and  so  may  death. 
But  it  is  urged  that,  where  breach  of  an  indenture  is  so  caused, 
there  is  no  relevant  room  for  inquiry,  and  damages  are  not  due  to 
the  apprentice.  Where  an  ordinary  contract  of  service  is  brought 
to  an  end  by  the  bankruptcy  or  death  of  the  employer,  though  the 
contract  falls,  the  servants  have  their  rights.  If  the  breach  is  due 
to  death,  the  domestic  servants  get  the  whole  or  a  portion  of  their 
wages  and  board  wages  till  the  next  term,  or  the  end  of  their 
engagement,  as  the  circumstances  of  the  case  may  require,  and  the 
workpeople  have  also  a  claim  for  their  wages.  If  the  cessation  of 
the  contract  is  due  to  bankruptcy,  certain  of  the  workpeople  rank 
in  the  sequestration  for  the  wages  they  would  have  earned,  while 
other  more  favoured  servants  get  also  a  limited  preferential  rank- 
ing for  wages  earned.  But  in  all  cases  there  is  compensation ;  the 
contract  falls,  but  the  breach  carries  its  consequences.  ^ 

It  is  pleaded  that,  when  the  servant  turned  adrift  is  an 
apprentice,  he  is  entitled  to  get  back  a  portion  of  any  fee  or 
premium  he  may  have  paid,  but  that  he  has  no  other  claim  to 
compensation  if  the  breach  of  the  indenture  is  due  to  his  master's 
bankruptcy.  This,  it  is  said,  is  to  be  ascribed  to  the  delectus 
personcB  implied  in  the  contract.  I  did  not  understand  it  to  be 
disputed  that  if  the  termination  of  the  contract  was  caused  by  the 
master's  death  no  compensation  was  due  to  the  apprentice.  This 
is  probably  correct,  and  various  dicta  in  Hoei/  v  M^Ewan  <fc  Avld^ 
5  M.,  favour  this  view.  If  so,  the  case  of  an  apprentice  is,  in  the 
event  of  his  master's  death,  distinguishable  from  the  case  of  a 
servant  or  another  workman. 

But  where  the  bankruptcy  of  the  master  has  brought  the 
indenture  to  an  end,  is  there  any  reason  for  a  similar  distinction 
obtaining  9    I  do  not  know  whether  authorities  were  quoted  to  the 
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Sheriff-Sabstitute,  bat  I  will  frankly  and  unhesitatinglj  say  that, 
apart  from  authority,  I  should  have  decided  as  he  has  done,  and 
his  decision  seems  to  me  on  all  points  consonant  with  principle 
•forehja.  tarn.  j^Q^  ^j^jj  justice,  I  cannot  see  why  an  apprentice  should  be  in  a 
worse  position  than  an  ordinary  workman  or  serrant^  and  there 
seem  to  me  obvious  reasons  why  he  should  be  in  a  better.  But  I 
am  afraid  that  one  must  decide  differently.  It  is  true  that  the 
decisions  do  not  go  the  length  of  saying  that  an  a|^rentice  whose 
master  has  become  bankrupt  has  no  claim  against  him  except  for 
a  portion  of  the  indenture  premium.  But  they  plainly  imply  it. 
Lord  Fraser  says,  in  his  book  on  Master  and  Servant,  page  369, 
that  on  the  master's  bankruptcy  the  apprentice  will  rank  on  the 
sequestrated  estate  for  a  suitable  proportion  of  the  apprentice  fe^. 
and  he  relies  for  this  view  on  two  cases  decided  two  centuries  ago. 
They  are,  however,  countenanced  by  various  observaticms  in  the 
opinions  of  the  majority  of  the  Court  in  ffoey^s  case.  Lord  Deas, 
however,  took  a  different  view,  and  thought  the  course  to  be 
followed  was  the  one  that  has  been  adopted  by  the  Sheriff- 
Substitute.  By  the  English  Bankruptcy  Act  of  1869,  and  again 
by  that  of  1883,  it  is  provided  that  on  the  bankruptcy  of  the 
master  the  apprentice  is  to  rank  for  a  portion  of  his  indenture  fee^ 
which  seems  plainly  to  imply  that  he  is  to  get  nothing  more.  (See 
also  Addison  on  Contracts,  page  862.) 

On  the  other  hand,  I  cannot  find  any  decision  in  Sootrii  or 
English  law  in  which  an  apprentice  has  been  held  entitled  to  eooi:- 
pensation  for  the  prospective  trouble  and  loss  he  will  suffer  thfough 
the  dissolution  of  his  indenture  by  his  master^s  bankruptcy. 

I  am  afraid,  therefore,  it  is  my  duty  to  hold  here  that  the 
pursuer  has  no  claim  against  his  master  or  his  master's  estate. 
The  defender  will,  of  course,  have  to  deliver  up  the  indenture  dis- 
charged for  the  period  the  pursuer  has  served.  But  this  he  is 
willing  to  do,  and  it  is  therefore  unnecessary  to  continue  the  case 
for  tlie  purpose. 

The  discharge  of  wages  owing  to  the  pursuer,  which  the 
defender  produces,  does  not  settle  the  point  at  issue  between  the 
parties. 

Though  the  defender  is  successful,  I  do  not  give  him  the 
expenses  of  the  proof,  as  his  appeal  should  have  been  brought 
when  the  proof  was  allowed.  J.  M.  L. 

For  porsaer — Mr.  John  B.  Maglaculan  (Mesars.  Gbokub  Mac- 

LAOHLAN  &  Son),  Helensburgh. 
For  defender— Mr.  Jambs   Williamson  (Measrs.  Cabswxix  h 
Williamson),  Glasgow. 
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SHERIFF  COURT  OF   BANFFSHIRE.  jfo.  95^ 

Annabella  Paterson,  Pursuer;  William  Cormack,       BAJwjttM. 
Defender.  oSSSST 

Aliment^- Illegitimate  child — Paternity  admitted — Question  "^ 
whether  Ordinary  Court  or  Small  Debt  expenses  6c  • 
allowed. — In  an  action  raised  in  the  Sheriflf  Court  of 
Banf&hire  for  the  inlying  charges  and  aliment  for  an 
illegitimate  child,  held  by  the  Sheriff-Substitute  that,  not- 
withstanding the  fact  that  the  paternity  was  admitted 
and  arrears  of  aliment  were  much  less  than  £12,  the 
pursuer  was  entitled  to  bring  the  action  in  the  Ordinary 
Court  and  not  in  the  Small  Debt  Court,  and  gave  decree 
for  the  sums  due  and  ordinary  expenses.  On  appeal  the 
Sheriff-Principal  altered  the  Sheriff-Substitute's  judgment 
and  found  no  expenses  due  to  or  by  either  party. 

In  an  action  raised  in  the  Sherifi*  Court  of  Banffshire  by 
Annabella  Paterson,  domestic  servant,  residing  at  28  High 
Street,  Banff,  against  William  Cormack,  carpenter,  13  Bartlet 
Place,  Banff,  for  the  inlying  charges  and  aliment  of  an  ille- 
gitimate female  child,  the  pursuer  craved  decree  for  the 
inlying  charges  and  for  aliment  at  the  rate  of  £5  yearly,  pay- 
able quarterly  and  in  advance,  commencing  as  at  21st  June, 
1892,  being  the  date  of  the  birth  of  the  child,  until  the  said 
child  shall  attain  the  age  of  ten  years  complete,  but  under 
deduction  of  £3  2s.  paid  to  account,  and  with  expenses.  In 
his  defences  the  defender  admitted  paternity,  but  pleaded 
that  as  only  £2  13s.  was  due  at  the  raising  of  the  action 
he  should  only  be  bound  to  pay  Small  Debt  and  not 
Ordinary  Court  expenses.  The  pursuer  pleaded  that  her 
action  was  not  only  for  payment  of  the  arrears,  but  for  the 
future  aliment  also.  The  following  interlocutors  were  pro- 
Dounced  in  the  case : — 

Banff,  29th  May,  1893. — Having  resumed  consideration  of  the  HafWiUM. 
cause,  decerns  against  the  defender  as  prayed  for;  finds  the  pursuer  ■M«0»aj». 
entitled  to  expenses,  <kc.  J.  P.  Grant. 

Note, — The  only  point  in  this  case  is  the  one  of  expenses.  The 
defender  admitted  paternity  before  the  raising  of  the  action.  He 
pleads  that,  this  being  so,  he  cannot  be  charged  with  more  than 
the  expenses  on  the  Small  Debt  Court  scale,  being  the  cheapest 
form  in  which  decree  could  be  obtained  against  him. 

An  Ordinary  Court  decree  is  operative  for  the  whole  period  of 
childhood,  during  which  the  defender  is  liable  to  contribute  to  his 
child's  aliment.  It  costs  about  £3  10s.  A  Small  Debt  Court 
decree  for  aliment  can  only  pass  for  arrears  and  one  year's  aliment 
in  advance ;  it  costs  about  9s.  4d.  Thus,  if  the  action  be  raised 
not  long  after  the  child's  birth  (as  in  the  present  case),  it  really 
appears  to  me  not  very  material  to  the  defender  to  object  to  the 
expenses  of  an  Ordinary  Court  decree,  because,  if  he  should  again 
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fall  into  arrears,  no  further  expenses  oan  be  incurred  against  him 
in  constituting  the  debt.  If  he  be  in  chronic  pecuniary  difficulties, 
he  may  ultimately  be  better  off  under  the  Ordinaiy  CJourt  decree. 

The  pursuer,  while  admitting  that,  of  two  equally  efficacious 
remedies,  she  is  bound  to  take  the  cheapest,  relies  on  the  distinct 
difference  (to  which  I  have  already  adverted)  between  the  remedies 
in  question,  and  says  she  is  entiUed  to  elect  the  one  which  is  of 
greatest  use  to  her.  On  consideration,  I  think  that  the  pursuer's 
view  is  the  sound  one,  and  I  refer  to  the  case  of  Fleming  v  JxiWy 
7  Sh.C.  Rep.  244,  with  the  judgments  in  which  I  agree.  I  should 
not  have  had  any  doubt  were  it  not  that  I  am  informed  that 
there  are  unreported  decisions  in  the  Court  of  this  sheriffdom  at 
Aberdeen  to  the  contrary  effect  and  those  of  a  judge  whose  opinion 
commands  every  respect.  But  there  is  no  binding  or  authoritative 
judgment  on  the  point,  so  far  as  I  am  aware,  from  the  Sheriff- 
Principal;  and  cases  are  readily  conceivable  (as,  for  instance, 
where  the  child  is  dead  or  where  the  alimentary  period  is  drawing 
to  a  close)  where  the  pursuer's  argument  would  not  be  available ; 
so  that,  in  absence  of  particulars  of  the  cases  aUeged,  I  see  nothing 
to  make  me  doubt  the  soundness  of  the  general  principle  laid  down 
in  the  case  of  Fleming  above  cited.  J.  P.  G. 

Against  this  decision  the  defender  appealed,  and  the 
SheriflF  (Guthrie  Smith)  issued  the  following  judgment : — 

Edinburgh,  lOth  June,  1893. — The  Sheriff  having  considered 
QvmaSuTnL  ^^e  reclaiming  petition  for  the  defender  against  the  interlocutor 
of  29th  May,  with  the  answers  thereto  for  the  pursuer,  recals  the 
finding  as  to  expenses,  and  in  lieu  thereof  finds  neither  party 
entitled  to  expenses;  quoad  tUtra  affirms  the  interlocutor,  and 
decerns.  J.  Guthrie  Smith. 

For  pursuer— Mr.  W.  J.  Watson,  Banff. 
For  defender— Mr.  Alex.  Watt,  Banff 
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No.  96.     SHERIFF  COURT  OF  ABERDEENSHIRE, 

ABSRDiiBifsmu.  Duncan  M.  Smith,  Pv/ravbei^;  Alexander  Leslie,  Defender, 

—  Cewio — Competency — Ltst  of  creditors  %n  petition. — A  petition 

for  cessio  at  the  instance  of  a  creditor,  which  contained 
neither  a  list  of  creditors  in  terms  of  the  Debtors  Act 
1880,  sec.  8,  nor  a  statement  that  there  were  other 
creditors  not  known  to  the  petitioner,  allowed  to  be 
amended. 

At  the  calling  of  the  case  before  the  Sheriff-Substitute 
at  the  diet  fixed  for  the  defender*s  examination  (5th  July, 
1893),  objection  was  taken  to  the  competency  of  the  petition 
on  the  ground  that  it  contained  no  list  of  creditors.  The 
petitioner's  agent  asked  for  leave  to  amend  the  petition, 
which  the  Sheriff-Substitute  (Robebtson)  refused,  and 
pronounced  the  following  interlocutor : — 
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Abbbdbbn,  5th  Jidy,  1893. — Having  heard  parties'  procurators  a»mj>mmii 
on   the  objection  stated  by  the  defender  that  the  petition  is  smithj^i 
incompetent  as  laid  in  respect  it  contains  neither  a  list  of  creditors     Jiijmwi 
in  terms  of  the  Debtors  Act,  1880,  sec.  8,  nor  a  statement  that     Bomnoii.  ^ 
there  were  other  creditors  not  known  to  the  petitioner,  sustains  v     i.,**^ 

the   objection,  dismisses  the  petition,  and  decerns:   Finds  the  ^ 

defender  entitled  to  expenses,  modifies  these  to  the  sum  of  £1  Is., 
for  which  decerns.  Duncan  Robbrtson. 

Hote. — I  was  referred  by  the  defender's  agent  to  a  decision  by 
Sheriff  Grahame  at  Perth  on  16th  August  last  (Foote  and  Others  v 
Foote,  7  Sh.C.  Rep.  20),  and  I  have  no  hesitation  in  concurring 
in  the  view  expressed  in  tliat  judgment.  D.  R. 

The  pursuer  appealed,  and  the  Sheriff  (Guthrie  Smith) 
pronounced  the  foUowmg  interlocutor : — 

Edinburgh,  Sth  July,  1893. — Allows  the  pursuer  to  give  in  a    J«ijmmb. 
minute  in  six  days  after  intimation  hereof  setting  forUi  the  Qxt^^S^mrtL 
amendment,  if  any,  which  he  is  prepared  to  make  on  the  petition, 
and  meantime  supersedes  consideration  of  the  appeal. 

J.  GuTHRiB  Smith. 

A  minute  of  amendment  was  tendered  stating  that  on 
the  presentation  of  the  petition  the  pursuer  was  aware  of 
only  one  creditor  of  the  defender  other  than  himself,  but 
had  since  then  obtained  from  the  defender's  agent  a  list  of 
the  defender's  other  creditors,  and  craving  warrant  for 
intimation  to  the  creditors  in  the  usual  way.  Thereafter 
the  Sheriff  pronounced  the  following  interlocutor : — 

Edinburgh,   llth  July,   1893.— The  Sheriff  having  resumed    Juimises. 
consideration  of  the  appeal  with  the  minute  of  amendment  now  oothrIhSmith. 
lodged  by  the  pursuer,  recalls  the  interlocutor  of  the  5th  inst., 
remits  to  the  Sheriff-Substitute   to  allow  the  amendmeut,  and 
appoint  a  diet  of  examination  on  the  usual  intimation  being  given 
to  the  defender  and  the  creditors  named  in  the  pursuer's  minute. 

J.  GuTHRiB  Smith. 
For  purstier—Mr.  John  Murray,  Aberdeen. 
For  defender— Mr.  Alexander  Blaoklaw,  Aberdeen. 


SHERIFF   COURT  OF   LANARKSHIRE.  No.  97. 

In  William  Watson's  Sequestration.  L/mAMBHiwi 

Bankruptcy — Sequestration — Competition  for  trusteeship, —  segueBtration. 
Held  (1)  that  to  amend  a  claim  by  adding  the  words 
"as  trustee  of  late  Thomas  Watson"  was  allowable 
under  section  51  of  the  Act ;  (2)  that  a  claim  by  an 
aunt  by  affinity  to  bankrupt  does  not  fall  under  the 
category  of  conjunct  and  confident ;  (3)  that  the  objec- 
tion of  conjunctness  cannot  be  taken  to  a  trustee  on  a 
trust  estate ;  (4)  that  the  objection  of  conjunctness 
cannot  be  taken  to  a  cousin  of  the  bankrupt. 

This  was  a  competition  between  Mr.  James  R.  Hodge, 
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iiiiiMMtM.  acoountant,  Glasgow,  and  Mr.  George  S.  M.  Mackintosh, 
g,Ji^J[|^  accountant,  Dingwall,  for  the  office  of  trustee  on  the 
sequestrated  estates  of  William  Watson,  farmer,  Ding- 
wall, which  the  Sheriff-Substitute  (Erskine  Murray) 
decided  as  follows: — 
joiieM.uii.  Glasgow,  10th  June,  1893.— The  Sheriff-Substitute  havmg 
^^^^wSS"*  heard  parties'  procurators  and  advised  the  case,  sustains  the 
objections  stated  for  the  competitor  Mjickintosh  to  the  votes,  on 
behalf  of  the  competitor  Hodge,  of  Mary  Watson  to  the  extent  of 
£67  98.  6d.,  and  of  Robert  Watson  to  the  extent  of  £35  128.,  but 
otherwise  repels  the  objections  to  said  votes  ;  finds  that  the  result 
is  that  the  competitor  Hodge  is  necessarily  left  in  a  majority,  and 
that  it  is  unnecessary  to  proceed  farther  with  the  examination  of 
objections  on  either  side ;  therefore  declares  the  said  James 
Robert  Hodge  to  have  been  duly  elected  trustee  on  the  seques- 
trated estates  of  the  said  William  Watson ;  finds  the  competitor 
Mackintosh  liable  in  £1  Is.  of  expenses,  <bc. 

A.  £bskinb  Murray. 
Note. — Mrs.  Mary  Watson's  affidavit  applies  to  £267  9s.  said 
to  be  due  to  her.  It  is  admitted  that  to  this  should  have  been 
added  the  words  "as  trustee  of  the  late  Thomas  Watson."  It 
seems  to  the  Sheriff-Substitute  that,  on  the  whole,  the  affidavit  is 
amendable  in  that  respect  under  section  51  of  the  Bankruptcy  Act, 
and  therefore,  in  conformity  with  the  practice  of  this  Court,  unless 
otherwise  desired,  should  be  held  as  so  amended.  Fiuiiher,  it  is 
objected  that  the  claim  is  un vouched.  As  regards  a  bill  for  £25 
referred  to  but  not  produced,  the  objection  must  obviously  be 
sustained.  To  vouch  the  rest  of  the  claim  a  bill  for  £200  is 
produced,  said  to  be  accepted  by  the  bankrupt  in  April,  1892,  and 
to  have  been  drawn  by  "p.  pro  Mary  Watson,  trustee  of  the  late 
"Thomas  Watson.— Robert  Watson."  This  bill  did  not  pass 
through  the  bank.  Mrs.  Mary  Watson  is  certainly  the  widow 
of  the  bankrupt's  uncle;  it  is  stated  but  denied  that  she  is 
also  the  bankrupt's  aunt  in  blood.  It  is  argued  that  this 
voucher  is  bad  under  the  case  of  Anderson  v  Guild,  But) 
apart  from  the  fact  that  Mrs.  M.  Watson  is  not  at  present  shown 
to  be  more  than  an  aunt  by  affinity,  and  apparently  therefore  not 
in  the  roll  of  those  who  in  law  are  conjunct,  it  must  be  remem- 
bered that  the  obligation  is  not  granted  to  her  in  her  own 
individual  capacity,  but  to  her  as  trustee  on  a  trust  estate. 
There  seems  no  authority  for  holding  that  the  objection  of  oon- 
junctness  can  be  taken  to  a  trustee  acting  on  behalf  of  a  trust 
estate.  Therefore  the  objection  must  be  repelled  as  regards  the 
debt  due  under  the  £200  bill  founded  on,  though  good  as  regards 
the  £25.  The  rest  of  the  claim  consists  of  interest,  Ac^  on 
former  bills  said  to  have  been  renewed.  There  is  no  evidence  of 
this  at  present  except  the  statement,  which  can  hardly  be  con- 
sidered a  sufficient  voucher. 
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Ag  regaidfi  the  oUim  of  Robert  Watson,  which  is  for  £235  12b.,  JUaimBita. 
the  vouchers  produced  are  two  bills  of  £100  each  at  four  months,  g^SjSSioo. 
dated  on  Ist  January  last.  It  is  said  that  the  deponent  is  con-  snniwivm, 
junct  and  confident  with  the  bankrupt.  But  it  is  admitted  that  stMrifriutm 
he  is  only  a  cousin,  and  cousins  have  not  as  yet  been  held  to  be 
*'  coi^unct "  in  the  eye  of  the  law.  So  the  bills  are  good  vouchers, 
though  they  have  not  passed  through  the  bank.  But  they  do  not 
vouch  the  preceding  portion  of  the  account,  under  which  it  is 
stated  that  the  loan  of  £200  was  really  made  three  years  ago  and 
that  interest  has  been  running  ever  since.  So  this  vote  id  sus- 
tained to  the  extent  of  the  £200  and  not  further. 

But  even  when  £67  9s.  6d.  is  struck  off  the  one  vote  and 
£35  12s.  off  the  other,,  the  competitor  Hodge  is  still  left  in  a 
majority  of  a  few  pounds.  A.  K  M. 

For  Mr.  Hodge— Mr.  Wm.  Boblaiyd  (Meaan.  Borland,  Kino,  & 

Shaw),  Glasgow. 
For  Mr.  MackintoBh— Mr.  Whitson  (Messrs.  M'Olurb,  Naismtth, 
Bbodix,  &  Co.),  Glasgow. 


Oatte* 

Bandnum't 

SoqoMtnUoo. 


In  Oatts  &  Runoiman's  Sequestration.  No.  98. 

Bankrupted  —  Sequest/raiion  —  Undue  conduct  —  Diteharge  of  ''^■^'"■'■■» 
bankrupt  twpended, — Held  that  the  bankrupts  had  been 
giiilty  of  undue  conduct  in  carrying  on  business  after 
knowledge  of  insolvency,  misrepresenting  to  creditors 
their  state  of  affairs,  and,  instead  of  winding  up  affairs 
when  tiieir  condition  of  insolvency  became  known  to 
them,  they  carried  on,  being  kept  afloat  by  accommoda- 
tion bills  and  loans  from  money-lenders  at  exorbitant 
rates.  Discharge  granted  after  lapse  of  one  year  in 
Oatts'  case,  and  nine  months  in  Runoiman's  case. 

This  application  for  discharge  was  made  by  the  beuik- 
mpts  Charles  Oatts  and  Louis  Runciman,  printers  and 
lithographers,  Glasgow,  before  the  two  years  had  expired, 
with  the  necessary  consent  of  the  creditors.  Objections 
were  stated  to  the  discharge  on  various  grounds,  and  proof 
at  considerable  length  was  led  in  the  case.  The  Sheriff- 
Substitute  (Erseine  Murray)  dealt  with  the  objections  in 
the  following  interlocutor : — 

Glasgow,  lOih  May,  1893.— The  Sheriff-Substitute  having  M^^JI^wi. 
heard  parties'  procurators  and  advised  the  cause,  for  the  reasons  **Ti5[£lS"" 
contained  in  the  note  annexed  hereto,  finds  the  bankrupt 
petitioners  entitled  to  their  discharge,  but  in  the  case  of  the 
bankrupt  Oatts  under  a  limitation  of  one  year,  and  in  the  case  of 
the  bankrupt  Runciman  under  a  limitation  of  nine  mouths,  both 
counting  from  31st  March  last,  the  date  of  the  debate ;  and  quoad 
the  question  of  expenses,  appoints  the  objectors  to  lodge  in 
process  an  account  of  their  expenses.         A.  Erskinb  Murray. 

Note, — ^There  is  no  evidence,  or  even  suggestion,  of  there  being 
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LASABusimi.  still  any  concealment  of  funds.     That  the  bankrupt  OattB  got 
B^^d^i    from  Messrs.  Hall  a  small  sum  of  about  £S  or  £9  which  properly 
seqawtration.  ghould  have  gone  to  the  estate,  but  handed  it  over  to  the  trustee 
MMjM^im.    ^hen  asked,   is  imdoubtedly  fact.      That  the  bankrupts   were 
^***MoMAT."*  insolvent  a  number  of  years  before  their  sequestration,  and  that, 
^  instead  of  winding  up  their  affairs  when  they  became  aware  of 

their  condition,  they  kept  themselves  afloat  by  means  of  accom- 
modation bills,  and  subsequently  by  loans  from  money-lenders  at 
exorbitant  rates,  is  also  an  undoubted  fact.  Further,  it  is  proved 
that  in  1889,  some  years  after  they  knew  of  their  insolvency,  the 
bankrupt  Oatts  told  the  objector  Fen  ton  that  they  were  perfectly 
solvent.  Further,  there  can  be  no  doubt  that  their  balance-sheets 
were  made  up  on  an  incorrect  footing;  not  including  the  loans, 
and  that  these  balance-sheets  were  shown  by  the  bankrupts  to  the 
agent  of  the  Union  Bank,  though  no  loss  was  thereby  occasioned. 
By  continuing  their  business  while  insolvent  they  got  into  deeper 
:  .oM  and  deeper  waters,  and  their  deficit  was  increased  by  several 
■"'  ■'^;^  -thousand  pounds.  In  the_  circumstances  it  is  clear  that^ ^though 
there  are  not  sufficient  reasons  for  absolutely  refusing  the 
discharge  of  the  bankrupts,  there  must  be  a  serious  limitation  of 
extract  in  both  cases,  and  a  longer  one  in  the  case  of  the  bankrupt 
Oatts  than  in  that  of  the  bankrupt  Runciman.  A.  E.  M. 

For  0att8->Mr.   J.   L.   Oatts  (Messrs.  Lindsay,  Mkldrum,  & 

Oatts),  Glasgow.- 
For  Runciman— Mr.  W.  VV.  Grieve  (Messrs.  Dixoy,  Erskine,  k 

Grieve),  Glasgow. 
For  objectors— Mr.    P.    J.    Stiruno   (Messrs.    J.   B.   &  P.   J. 
•Stirling),  and  Mr.  John  Grove  (Messrs.  John  Stedart 
&  Gillies),  Glasgow.  r  ',- 


No.  99.  In  Alexander  Kyd*s  Sequestration. 

LAXAUflHiu.  Bankruptcy — Sequestration — Competition  for  trusteeship, — ( 1 ) 

SaqoMteiittoD.  ^  Creditor   who  was   father-in-law   to    bankrupt    paid 

—  a  dividend  of  Ss.  per  £  for  bankrupt,  amounting  to 

£262  10s.  5d.,  to  creditors,  and  produced  bill  for  this 
amount,  held  in  the  circumstances  a  good  vote,  but 
vote  for  £779  Os.  6d.,  the  total  amount  of  debts  of 
ffv-  < »   •  creditors  compounding,  disallowed,  in  respect  of  want  of 

details  and  vouchers ;  (2)  cheque  to  conjunct  and  con- 
fident party  not  passed  through  bank  disallowed ;  (3) 
illiquid  claim  of  damages  disallowed ;  (4)  circumstances 
in  which  blank  mandate  in  possession  of  competitor 
entitled  possessor  to  iill  in  name. 

This  competition  for  the  office  of  trustee  on  the 
sequestrated  estate  of  Alexander  Kyd,  wholesale  stationer, 
GlasgoMT,  was  between  Mr.  John  Wishart,  accountapt, 
Glasgow,  and  Mr.  Andrew  Clark,  accountant  there.  The 
following  interlocutor  by  the  Sheriff-Substitute  (Erskine 
Murray)  was  pronounced: — 
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GhABQOW,  9th  June,  1893.— The  Sheriff-Substitute  having 
heard  parties'  procurators  and  advised  the  case,  sustains  the  Q^^JStrMUnn 
objections  taken  by  the  competitor  Wishart  to  the  votes  oa 
behalf  of  the  competitor  Clark  to  the  following  extent : — To  the 
vote  of  John  Caldwell  to  the  extent  of  £779  Os.  6d.,  to  the  vote  of 
Thomas  Kyd  to  the  extent  of  £50,  to  the  vote  of  James  Pamie  to 
the  extent  of  £100,  to  the  vote  of  Fumival  &  Co.  to  the  extent  of 
£20  2s.  8d.,  to  the  vote  of  Thomas  Robertson  to  the  extent  of 
£16  lOs.  7d.,  being  £967  ISs.  9d.  in  all ;  repels  the  objection  of 
the  competitor  Clark  to  the  vote  of  Joseph  Doran  for  £86  Is.  9d.; 
finds  that  the  result  of  the  above  findings  is  that  the  competitor 
Wishart  would  be  placed  in  a  majority  even  though  all  the  other 
votes  on  his  behalf  objected  to  on  behalf  of  the  competitor  Clark 
were  to  be  struck  off,  and  that  therefore  it  is  unnecessary  to  pro- 
ceed further  with  the  investigation ;  therefore  declares  the  said 
John  Wishart  to  have  been  duly  elected  trustee,  Ac. ;  finds  the 
competitor  Clark  liable  in  £1  lOs.  of  expenses,  and  decerns. 

A.  Ebskine  Murrat. 

Ifote. — John  Caldwell's  vote  stands  in  a  curious  position.  He 
claims  for  (1)  £262  10s.  5d.,  being  the  balance  said  to  be  due  of 
a  bill  for  £350,  which  he  produces.  Now,  as  he  is  the  father  in- 
law of  the  bankrupt,  and  the  bill  never  went  through  the  bank, 
this  would  have  been  bad,  under  the  well-known  case  of  Anderson  v 
OuUdy  as  a  voucher  to  a  conjunct  and  confident  person  which 
would  be  presumed  to  be  granted  within  sixty  days  of  bankruptcy. 
But  he  produces  documents  which  point  to  the  fact  that  a  loan  of 
this  amount  was  actually  given  under  this  bill  for  the  purpose  of 
paying  certain  compositions,  and  a  number  of  receipts  from 
creditors  to  Caldwell  for  a  composition  of  5s.  in  the  £  as  paid 
to  them,  containing  an  obligation  to  assign  to  Caldwell  their 
claims  when  required.  Documents  produced  on  the  other  side 
show  that  these  creditors  had  agreed  to  accept  the  composition 
of  5s,  on  payment  in  cash.  Now,  Caldwell  claims  both  for 
£262  10s.  5d.  under  the  bill,  and  (2)  £779  Os.  6d.,  the  total 
amount  of  the  debts  of  the  creditors  compounding  at  58.,  but 
gives  no  detail  whatever  of  their  claims  except  the  amount  of 
each.  Now,  in  the  first  place,  it  seems  to  the  Sheriff-Substitute 
that  the  two  halves  of  this  claim  are  mutually  destructive.  They 
cannot  co-exist.  For,  if  the  money  was  lent  to  the  bankrupt,  then 
it  was  the  bankrupt  who  paid  the  composition  ;  and  on  this 
footing  the  debts  were  wiped  out  altogether,  and  there  was 
nothing  for  them  to  assign  to  Caldwell,  which,  moreover,  they 
have  not  done,  at  least  no  assignation  is  produced.  If,  on  the 
other  hand,  it  must  be  held  that  it  was  Caldwell  who  paid  5s.  to 
these  creditors,  and  was  entitled  to  get  an  assignation  in  his  own 
name  to  the  whole  of  their  debts,  how  can  he  claim  on  the  bill  1 
The  one  or  the  other  must  fall.  But  further,  if  it  is  to  be  held 
tliat  Caldwell  is  entitled  to  claim  as  in  right  of  these  creditors' 
20 
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hAWAMMBBm.  debts  in  full,  it  is  clear  that  he  was  bound  to  give,  in  the  account 
8eqa^t£?tion  *°^®*^d  ^  the  affidavit,  not  merely  the  amount  of  each  of  these 
jane»ri8B3.  4«^t8,  but  the  details  of  them,  just  as  the  creditors  themselves 
sherur^xniB  would  have  required  to  have  done  had  they  themselves  been 
claiming.  This  be  has  not  attempted  to  do.  The  £779  Os.  6d. 
is  therefore  insufficiently  vouched,  even  if  it  be  assumed  that^  had 
all  these  details  been  given  and  an  assignation  produced,  the  claim 
would  have  been  good.  As  to  the  £262  10s.  5d.,  the  Sheriif- 
Sabstitute  has  given  the  claimant  the  benefit  of  the  doubt. 

Kyd's  claim  is  on  a  cheque  for  £50  given  to  a  conjunct  and 
confident  party  (a  brother  of  the  bankrupt)  and  never  passed 
through  a  bank.  This  falls  under  the  rule  of  Andcnon  v  GuUd, 
Pamie's  vote  for  £100  is  on  an  illiquid  claim  for  damages,  and 
therefore  insufficient  for  voting  purposes.  Fumival  dc  Co.'s  claim 
is  insufficient  for  want  of  details.  Robertson's  is  unvouched  and 
undetailed. 

On  the  other  hand,  the  objection  taken  to  Doran's  vote  is  that 
the  mandate  signed  by  the  creditor  runs  (1)  or  (2)  in  the  names 
of  two  individuals,  printed,  and  then  after  another  printed  "  or " 
the  name  of  a  third  mandatary  is  inserted,  not  in  the  handwriting 
of  the  creditor,  which  last  mandatary  voted.  Now,  the  pre- 
sumption of  law  is  that  this  name  was  so  inserted  before  the 
creditor's  signature.  But  even  if  this  was  not  so,  it  has  been  held 
that  the  possession  of  a  blank  mandate  entitles  the  possessor  to 
fill  it  up ;  and  here  the  fact  of  the  printed  "  or "  shows  that  the 
creditor  must  have  contemplated  a  third  name  being  fiUed  in  and 
have  consented  thereto. 

Wishart  is  thus  left  necessarily  in  a  majority.  A.  K  M. 

For  Mr.  Wishart— Mr.  R.  T.  Nbilson,  Giaagow. 
For  Mr.  Clark— Mr.  J.  W.  PuBvis,  Glasgow. 


No.  100.  In  Patrick  P.  Fitzpatrick's  SequestratioiL 

Lasauuhisb.  Bankruptcy — Sequestration — Competition  for   trusteeship, — 

i^J^JgJg^^^  (1)  Held  that  an  affidavit  deponed  to  by  an  employ^ 

—  of  a  copartnery  is  bad.     (2)  Where  a  debt   has  been 

absolutely  and  unconditionally  discharged  and  new 
bills  granted  for  a  composition  on  said  debt,  held  in 
the  circumstances  of  this  case  that  the  original  debt 
was  not  revived  on  the  faihu-e  to  pay  the  last  of 
the  composition  bills,  but  vote  allowed  for  unpaid  com- 
position bill.  (3)  A  bankrupt  having  granted  a  bill 
(which  had  hot  yet  fallen  due)  to  the  cautioner  for  a 
composition  ofier,  the  cautioner  having  granted  bills  to 
creditors  for  the  amount  of  the  composition  on  their 
debts,  held  that  the  cautioner  could  not  vote,  as  his 
claim  was  entirely  contingent  on  the  bankrupt  meeting 
the  obligation  to  the  creditors,  and  therefore  disallowed. 
(4)  Items  in  law  agent's  account  against  bankrupt  after 
date  of  sequestration  disallowed. 

This  was  a  competition  between  Mr.  William   Brodie 
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Qalbraith,  C.A.,  Glasgow,  and  Mr.  John  Meikle,  accountant 
there,  for  the  trusteeship  on  the  sequestrated  estates  of  ^JSItoluii. 
Patrick     Philip    Fitzpatrick,    clothier,    409    Gallowgate,        "^ 
Glasgow.   The  following  judgment  by  the  Sheriff-Substitute 
(Erskine  Murray)  on  the  various  objections  stated  fully 
explains  the  different  points  raised  : — 

Glasgow,  31  st  July,  1893. — HUving  heard  parties'  procurators  July  »i,  im 
and  advised  the  proceedings,  sustains  the  objections  taken  by  the  ^^^^JSmS?"" 
competitor  Meikle  to  the  votes  for  the  competitor  Galbraith  of 
Grant,  Somerville,  &  Co.  to  the  amount  of  £23  15s.;  of  Fraser  <k 
Co.  to  the  amount  of  £30  6s.  6d.;  and  of  J.  Gershon  to  the  amount 
of  JBll  Oa.  6d.;  but  otherwise  repels  the  objections  stated  on 
behalf  of  the  said  competitor  Meikle;  sustains  the  objections 
stated  on  behalf  of  the  competitor  Galbraith  to  the  votes  on 
hehalf  of  the  competitor  Meikle  of  William  Henretty  to  the 
amount  of  £159  2b.  6d.;  and  of  Angus  Campbell  to  the  extent  of 
£9  12s.  lid.;  finds  that,  as  the  result  of  the  above  findings, 
the  competitor  Galbraith  is  left  necessarily  in  a  majority,  and 
that  it  is  unnecessary  therefore  to  examine  the  farther  objections 
stated  on  behalf  of  the  competitor  Galbraith ;  therefore  declares 
the  said  William  Brodie  Galbraith  to  have  been  duly  elected 
trustee  in  terms  of  the  statutes ;  finds  no  expenses  due. 

A.  Erskinb  Murray. 

Ifote. — ^Tbe  claim  of  Grant,  Somerville,  <fe  Co.  is  bad  as  deponed 
to,  not  by  a  partner,  but  only  by  an  employ^. 

As  to  the  claims  of  Fraser  and  Gershon,  absolute  and  imcondir 
tional  discharges  of  original  debts  had  been  given  in  exchange  in 
each  case  for  four  bills,  of  which  the  last  remained  unpaid.  While, 
therefore,  the  Sherifi-Substitute  has  allowed  the  votes  in  respect 
of  the  impaid  bills,  he  has  not  allowed  them  as  regards  the  balance 
of  the  original  debts,  which  were  absolutely  and  unconditionally 
discharged,  it  would  have  been  easy  for  the  creditors  to  have 
made  payment  of  the  whole  four  bills  a  condition  of  the  dis- 
charges, but  this  was  not  done.  On  the  other  hand,  Henretty's 
claim  for  ^159  3s.  4d.  is  for  bills  granted  by  the  bankrupt  to  him 
in  relief  of  his  granting,  as  cautioner  for  the  last  instalment  of  the 
former  composition,  bills  to  the  creditors.  But  such  a  claim  is 
entirely  contingent  upon  Henretty's  meeting  the  obligation  to  the 
creditors  under  the  composition  bills,  and  is  imvalued,  and  is  not 
a  claim  upon  which  the  claimant  can  vote;  and  moreover,  if 
the  creditors  themselves  claim,  the  result  would  be  a  double 
ranking. 

In  Mr.  Meikle's  claim  £19  2s.  6d.  is  deducted  for  unvouched 
items;  and  in  Mr.  Campbell's  claim  £9  12s.  lid.  for  items  subse- 
quent to  the  first  deliverance  in  the  sequestration.  There  are  a 
number  of  items  on  the  very  day  of  that  first  deliverance,  but  the 
Sberi^-Substitute  has  drawn  the  line  at  the  point  where,  from  th^ 
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LAVJTftUHiu.  account  itself,  it  may  reaaonably  be  inferred  that  the  first  deliver- 
jj"gggdj|>    ance  had  been  granted.  A,  R  M. 

*~*  For  Mr.  Qalbraith— Mr.  John  S.  GALBaAiTH  (MeisrB.  J.  S.  6ai«- 

BBAFFH  &  M'GiLL),  GlSBgOW. 

For  Mr.  Meikle— Mr.  Daniel  Hill  for  Mr.  Angus  Campbeu. 
(Meaars.  Angus  Campbell  &  Mackenzie),  Glasgow. 


No.  101.  In  R.  &  A.  W.  Townsend's  Sequestration. 

LAVAUBHimB.  Bankruptcy — Sequestration — Discharge  of  bankrupt  swpended 

s^mS^oiu  for  three  months. — Held  that  the  bankrupt  was  guilty  of 

— '  negligence  and  undue  conduct  towards  his  creditors  in 

not  exercising  a  proper  supervision  over  his  own  affairs, 

and  in  making  representations  on  the  faith  of  others  of 

whom  he  ought  to  have  been  more  suspicious,  thereby 

causing  loss  to  the  creditors,  and  dischaige  suspended 

for  three  months. 

The  bankrupt  A.  W.  Townsend,  partner  of  the  firm  of 
R  &  A.  W.  Townsend,  chemical  manufacturers,  Qlasgow, 
applied  for  his  discharge.  Objections  by  creditors  were 
lodged,  and  proof  was  heard.  The  following  interlocutor 
was  issued  by  the  Sheriff-Substitute  (Erskine  Murray): — 
Jane  16, 1808.  Glasoow,    l^th  Junc^    1893. — The  Sheriff-Substitute  having 

shojiffEMKiHi  heard  parties'  procurators  and  advised  the  case,  for  the  reasons 
contained  in  the  note  annexed  hereto,  finds  (1)  that  the  failure 
of  the  bankrupt  A.  W.  Townsend  to  pay  5s.  in  the  £  has  arisen 
from  causes  for  which  the  bankrupt  cannot  justly  be  held 
responsible;  (2)  that  in  the  circumstances  the  petitioner  was  guilty 
of  negligence  and  undue  conduct  towards  his  creditors  in  not 
exercising  a  proper  supervision  over  his  own  afiairs,  in  making 
representations  on  the  faith  of  others  of  which  he  ought  to 
have  been  more  suspicious,  and  thereby  causing  losses  to  those 
who  dealt  with  him,  and  in  too  sanguinely  continuing  his  business 
for  six  months  after  he  knew  that  he  was  insolvent,  and  to  this 
extent  sustains  the  objections  stated  by  the  objector ;  (3)  that  he 
was  not,  however,  guilty  of  intentional  fraud,  concealment  of 
funds,  or  personally  of  wilful  collusion ;  (4)  that  in  the  circum- 
stances the  petitioner  can  only  obtain  his  discharge  subject  to 
a  limitation  of  extract,  but  considering  that  he  has  now  been 
nearly  four  years  undischarged,  the  ends  of  justice  will  be  served 
by  a  limitation  of  three  months  ;  therefore,  on  the  expiiy  of  three 
months  from  this  date,  finds  the  bankrupt  petitioner  entitled  to 
his  discharge,  but  before  granting  the  same  appoints  him  on  the 
expiry  of  said  three  months  to  appear  and  make  a  declaration  in 
terms  of  the  statute ;  finds  the  objectors  entitled  to  expenses,  but 
modifies  the  same  to  £7  7s.,  for  which  decerns  against  the 
petitioner.  A.  Erskinb  Murray. 

Note, — As  regards  the  Ss.  question,  the  amount  of  claims 
sustedned  was  £11,572,  on  which  5s.  per  £  would  be  £2894, 
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£578  has  been  paid,  and  more  than  JBIOO  is  still  in  hand.  About  LABAmnwaiL  • 
X2210  remains  to  be  accounted  for.  Now,  the  petitioner  has  B^SSSiun. 
shown  that  he  lost  by  the  establishment  of  a  paint  work,  from  janeliii^isM. 
which  success  might  h^ve  been  reasonably  anticipated,  £700 ;  by  Btusrw^miMm 
experiments  on  strontianite  at  Tobermory,  £2C0 ;  by  experiments  "''**^^- 
on  baryta,  £300;  by  bad  debts,  £800;  and  by  a  severe  and 
unexpected  rainfall,  which  injured  salts  on  the  canal  bank,  about 
which  a  case  was  raised  in  Court,  to  the  extent  of  about  £7C0 ; 
being  £2700  in  all.  This  considerably  exceeds  the  required  sum. 
As  to  the  objections  that  have  been  stated,  during  the  whole 
course  of  his  carrying  on  business  the  petitioner's  part  in  the  concern 
was  simply  that  of  practical  manufacturer.  He  knew  nothing 
of  business  or  of  books.  Till  the  death  of  his  brother  Robert  in 
1887  the  books  and  business  were  entirely  in  the  hands  of  Robert; 
after  his  death  they  were  entirely  in  the  hands  of  petitioner's 
brother-in-law,  J.  K.  Barton,  now  also  deceased.  Petitioner,  as 
the  trustee  admits,  knew  nothing  of  his  books.  He  was  in  fault  in 
placing  too  implicit  confidence,  first  in  his  brother,  and  then  in  his 
brother-in-law.  That  excessive  confidence  was  very  injurious  to 
his  creditors.  The  delay  in  stopping  for  six  months  when  he 
knew  his  position  was  wrong,  but  very  natural,  for  a  syndicate 
was  being  got  up  which  has  since  been  successful ;  and  had  he 
been  able  to  hold  on  till  it  could  be  arranged  to  admit  him  as  a 
member,  he  might  have  carried  through.  Altogether,  though  he 
was  in  fistult,  it  is  not  proved  that  he  committed  any  actual  fraud. 
Extract  of  his  discharge  would,  however,  have  been  delayed  for 
a  considerable  period,  but  as  he  has  been  nearly  four  years 
undischarged,  three  months  appears  on  the  whole  to  be  a  sufficient 
period.  A.  E.  M. 

For  petitioner— Mr.  Bruce  (Messrs.  MrrcHSLL  &  Brock),  Glasgow. 

For  objectors — Mr.  Andkrson  (Messrs.  Robkbton,  Low,  Rober- 
TON,  &  (Dross),  Glasgow. 


In  the  Neptune  Varnish  Co.'s  Sequestration;  George     No.  102. 
F.  Martin,  Partner,  LAmAMHim^ 

BanJlirupi(^--Seqve8tratt<m—C(mip€tttion  for  trusteeship. — (1)  ^•P'^gJ^*"***^ 
Circumstances  under  which  a  vote  for  a  sum  which  it  was  Seque^tomUon. 
admitted  had  been  lodged  in  bank  in  the  joint  names  of  a 
creditor  and  the  bankrupt  and  operated  on  by  cheques  to 
which  the  creditor  must  have  signed  her  name  held  good  as 
not  necessarily  inferring  a  partnership  between  the  parties. 
(2)  Held  that  a  claim  for  salary  at  a  fixed  weekly  rate 
required  no  voucher,  but  a  sum  slumped  under  "  com- 
mission "  disallowed,  no  details  being  given.  (3)  Held 
that  the  deletion  of  the  amount  in  a  claim  uninitialed 
may  be  held  pro  rum  scriptOy  the  correct  amount  having 
been  filled  in  in  the  same  writer's  handwriting  evidently 
before  signature. 

This  was  a  competition  between  Mr.  Robert  B.  M'Caig, 
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i^'ABMHiM.  accountant,  Glasgow,  and  Mr.  James  L.  Addie,  accountant 

*'**p*"JJ^*"'*'*  there,  for  the  office  of  trustee  on  the  sequestrated  estates 

fieqne^on.  ^f  ^j^^  Ncptuuc  Vamish  Co.,  296  Centre  Street,  Glasgow, 

and  George  F.  Martin,  the  only  individual  partner  thereof, 

as  such,  and  as  an  individual.     The  following  interlocutor  by 

the  Sheriff-Substitute  (Erskine  Murray)  disposed  of  the 

various  objections  stated : — 

June «.  law.  Glasgow,  2Srd  June,   1893.— The  Sheriff-Substitute  having 

®**iiui5uf."*  heard  parties'   procurators   and   advised   the   case,  sustains   the 

objections  taken  on  behalf  of  the  competitor  Addie  to  the  vote 

of  Mrs.  Margaret  Russell  to  the  extent  of  £59  17s.  7d.,  and  to 

that  of  George  Hood  to  the  extent  of  £28,  but  otherwise  repels 

the  said  objections ;  repels  the  objection  taken  for  the  competitor 

Addie  to  the  votes  of  Thomas  Willitunson  and  Robert  Russell; 

finds  that  the  result  of  the  above  findings  is  that  the  competitor 

M'Caig  is  necessarily  left  in  a  majority;  therefore  declares  the 

competitor   M*Caig   to  have  been   duly  elected   trustee  on   the 

sequestrated  estates  of  the  said  company  in  terms  of  the  statute ; 

finds  the  competitor  Addie  liable  in  £1  Is.  of  costs,  and  decerns. 

A.  Erskine  Murbat. 
Note, — As  regards  Mrs.  Russeirs  claim,  it  is  unvouched  to  the 
extent  of  £59  ITs.  7d.  But  it  is  challenged  in  its  totality  on  the 
ground  that  in  reality  she  was  a  partner  of  the  bankrupt.  This 
is  denied.  From  a  bank  book  exhibited  it  is  clear  that  the  £100 
forming  the  first  item  was  lodged  in  a  bank  account  in  the  joint 
names  of  Mrs.  Russell  and  the  bankrupt.  Consequently  it  was 
operated  upon  by  cheques  to  which  she  must  have  signed  her 
name.  But  it  seems  to  the  Sheriff-Substitute  that  this  does  not 
necessarily  infer  partnership,  though  she  may  have  been  a  partner. 
Assuming  that  she  was  lending  the  money,  she  might  wish  to 
ensure  that  the  money  was  spent  for  the  purposes  of  the  business 
only.  She  is,  therefore,  prima  facie,  entitled  to  vote  on  the  debt 
in  so  far  as  vouched  by  the  I.O.U.s. 

Robert  Russell's  claim  is  for  salary  said  to  be  due  for  work 
done  for  a  stated  period  at  a  weekly  wage.  Such  a  claim  could 
have  no  other  voucher  or  detail  than  the  account  produced,  and  it 
is  therefore  good  for  voting  piuposes. 

Hood's  claim  is  partly  for  salary  and  partly  for  commission. 
In  so  far  as  salary  is  concerned,  the  claim  is  good  for  voting  pur- 
poses on  the  same  grounds  as  Robert  Russell's;  but  no  details 
being  given  as  to  the  commissions,  but  only  a  slump,  that  part 
of  the  objection  has  been  sustained. 

In  the  claim  of  Thomas  Williamson,  the  party  filling  in  the 
smn  having  made  a  mistake  in  the  amount,  has  deleted  it  and 
rewritten  it  carefully  in  the  line  below.  This  deletion  is  not 
initialed,  but  the  handwriting  and  other  circumstances  point 
tb  this   having  been   done    before    signature,   and   the   Sheriff- 
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Sub«titate  thinks  he  is  justified  in  holding  the  deleted  line  pro  LA»AEiwHi»t 

non  SCrtptO.  Neptogj  VtrnWi 

The  result  of  the  above  findings  is  that,  the  competitor  MK:;aig   8«i«^toii. 
being  still  left  in  a  majority,  it  is  unnecessary  to  examine  any 
further  objections  on  either  side.  A.  E.  M. 

For  Mr.  M'Caig— Mr.  Wm.  C.  Johnston  (Mesars.  Wright  & 

Johnston),  Glasgow. 
For  Mr.  Addle — Mr.  Thomas  Kkh^son,  Glasgow. 


Oooperv 

M'Ewui« 

Stereaaon,* 


James  G.  Coopee,  Pursuer;  M*Ewan,  Stevenson, &  Leask,   No.  103. 

Defenders,  LA.A«a..«. 

Master    and    Servant  —  Breach   of  contract  —  Forfeiture  of 

wages — Servant  liable  in  damages, — Held  that  when  a         

servant  has  bound  himself  by  written  engagement  to 
ser\'e  his  master  for  a  specific  term,  he  is  not  entitled 
by  giving  notice  and  without  reason  to  leave  his  employ- 
ment before  the  expiry  of  the  contract;  and,  on  the  other 
hand,  the  master  is  not  only  entitled  to  withhold  the 
salary  the  servant  has  earned,  but  also  to  damages. 

This  was  an  action  for  wages  by  James  George  Cooper, 
salesman,  against  his  employers,  M*Ewan,  Stevenson,  & 
Leask,  warehousemen,  Glasgow.  The  pursuer  bound  himself 
to  serve  the  defenders  under  the  following  terms  of  engage- 
ment:— "  I,  James  George  Cooper,  do  hereby  bind  and  oblige 
"  myself  to  serve  M'Ewan,  Stevenson  &  Leask  for  a  period 
"of  three  years,  from  31st  May,  1891,  at  the  following 
"salaries"  (here  each  year's  salary  was  specified),  "they" 
(the  employers)  *'  only  having  the  power  to  terminate  this 
"  engagement  at  any  time  they  may  think  proper,  by  giving 
"  me  either  fourteen  days*  salary  or  fourteen  days'  notice. 
"  In  witness  whereof,"  &c.  This  contract  was  holograph  of 
pui*suer,  and  duly  stamped.  He  was  paid  his  salary  monthly. 
On  or  about  10th  May,  1893,  the  pursuer  intimated  by  letter 
to  the  defenders  that  he  would  leave  their  employment  one 
month  from  that  date.  The  defenders  took  no  notice  of 
that  intimation,  but  on  the  31st  of  May  they  refused  to  pay 
to  the  pursuer  his  month's  salary  unless  he  agreed  to  fulfil 
his  engagement  with  them.  The  pursuer  thereupon  brought 
this  action  for  payment  of  £5  16s.  8d.,  his  month's  salary. 
The  defenders  served  a  counter  claim  for  £12  for  breach  of 
contract.  The  Sheriff-Substitute  (Spens),  at  the  request  of 
the  parties,  gave  a  special  diet  for  proof,  after  hearing  which 
he  assoilzied  defenders  with  expenses,  and  sustained  the 
counter  claim  to  the  extent  of  £5.     In  a  note  he  observed — 

I  am  of  opinion  that  the  Employers  and  Workmen  Act  is  June  w,  iwa. 
inapplicable  to  a  person  in  the  position  of  pursuer,  and  therefore  sheriff  snus. 
were  I  to  take  the  view  that  the  terms  of  engagement  were  unfair 
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Uhabmhim.  to  pursuer — ^as  to  which  there  might  be  argument — I  have  no 
M^in*      power  to  set  aside  the  terms  of  engagement  deliberately  entered 
into  between  a  man  of  full  age  with  his  employers. 

The  engagement  therefore  being  binding,  the  state  of  matters 
is  this,  that  pursuer  broke  the  contract  by  declining  to  serve  with 
the  defenders  for  the  remaining  six  or  seven  months  of  the  contract. 
It  may  be  argued  that  he,  not  being  under  the  contract,  is  not 
entitled  to  enforce  its  provisions  as  to  wages.  It  is  sufficient, 
however,  to  say  that  I  am  satisfied  the  inconvenience  and  trouble 
that  all  parties  have  been  put  to  by  the  pursuer's  breach  of 
contract  cannot  be  estimated  at  less  than  £5.  I  accordingly 
sustain  the  coimter  claim  to  the  extent  of  .£5^  assoilzieing  defenders 
with  expenses.  Two  of  my  colleagues,  to  whom  I  spoke  on  the 
subject,  are  of  the  same  opinion. 

For  pursuer — Mr.  Archibald  Cbaio,  Glasgow. 

For  defenders—  Mr.  James  M.  Magleod,  Glasgow. 


No.  104.  SHERIFF   COURT   OF  DUMBARTONSHIRE. 

^"SflST"'     The  Magistrates  and  Town  Council  of  the  Burgh 
^^Si^^^  OF  Kirkintilloch,  Petition^ra. 

of  KirkinitUoch.  ' 

Burgh  of  Barony — Election  of  Town  Council  under  the  Burgh 
Police  (Scotland)  Act,  1892,  sees.  23,  24,  and  25 — Appli- 
cability of  Act  to  Burgh  of  Barony — Confirmation  of 
resolution  to  extend  boundaries. — Held  that  the  Biii^h 
Police  (Scotland)  Act,  1892,  does  not  confer  upon  the 
magistrates  and  councillors  of  a  burgh  of  barony  the 
position  of  commissioners  under  it,  but  continues  in 
that  position  the  existing  commissioners  of  police  elected 
under  the  previous  Police  Acts,  and  therefore  that  the 
magistrates  and  councillors  have  no  title  to  sue  under  a 
petition  by  them  to  the  Sheriff  to  ascertain  the  popula- 
tion, fix  the  number  of  councillors  and  commissioners, 
revise  the  boundaries  of  wards,  <fec. 

Circumstances  in  which  confirmation  of  a  resolution 
by  a  town  council  to  extend  the  mimicipal  boundary  of 
a  burgh  to  the  police  boundary  was  refused. 

The  burgh  of  Kirkintilloch  is  a  burgh  of  barony  erected 
by  ancient  royal  charter.  The  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  was  in  1870  adopted  in  the 
burgh,  and  police  commissioners  distinct  from  the  town 
council  elected  under  that  Act.  The  boundaries  fixed  for 
police  purposes  differed  from  the  boundaries-  under  the 
charter.  The  ma^strates  and  town  council  of  the  buigh 
presented  a  petition  praying  the  Sheriff  (1)  to  ascer- 
tain the  population  of  the  burgh  and  fix  the  number  of 
councillors  and  commissioners  and  magistrates  to  be 
elected  under  the  Burgh  Police  (Scotland)  Act,  1892;  (2) 
to  revise  the  boundaries  of  existing  wards  and  lessen  their 
number  in  accordance  with  the  altered  number  of  coun- 
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dUors  and  commissioners,  to  settle  the  number  of  wards,  &c.,    ^SfS*"" 
so  that  there  should  be  three  councillors  for  each  ward;  (3)  ptB.^Mil8iBtTaim 
to  determine  when  and  in  what  manner  the  alteration  in  °     ^JL 
the  number  of  councillors,  &c,  should  take  place,  and  fix 
their  order  of  retiral;    (4)  to  determine  in  a  summary 
manner  all  questions  that  may  arise,  &c.-    In  their  conde- 
scendence the  pursuers  stated  that  the  town  council  consisted 
of  two  magistrates  and  ten  councillors.    They  proposed  that 
nine  of  their  number  should  retain  office  and  constitute  the 
future  town  council  and  the  commissioners  under  the  Act 
The  petition  was  opposed  by  the  commissioners  of  police 
elected  under  the  General  Police  and  Improvement  (Scot- 
land)  Act,  1862.      The    Sheriff   (Lees)   pronounced    the 
following  interlocutor: — 

DuNBARTON,   17 th  August,   1893.— The  Sheriff,    having   con-  Augortir. mob. 
sidered  the  cause,  sustains  the  first  plea  stated  for  the  objectors:    *'''"^*^ 
Finds   that  the   pursuers   have  no  title  to  sue,  dismisses  their 
application,  and  decerns.  J.  M.  Lbbs. 

Note, — In  this  action  the  pursuers,  who  are  the  magistrates 
and  town  council  of  the  burgh  of  Kirkintilloch,  apply  for  a  division 
of  the  burgh  into  wards,  and  to  fix  the  number  of  commissioners, 
and  to  regulate  their  election,  and  to  take  various  other  steps  to 
carry  into  operation  the  Burgh  Police  Act  of  1892.  The  objectors 
are  the  police  commissioners  of  the  burgh  of  Kirkintilloch,  and 
they  contend  that  under  the  Act  of  1892  they  are  the  commis- 
sioners to  carry  it  into  execution.  The  pursuers,  on  the  other 
hand,  maintain  that  they  will  become  the  commissioners  in 
November,  and  thus  it  is  necessary  to  ascertain  in  the  first  place 
who  are  to  be  commissioners  under  the  Act. 

The  statute  came  into  operation  on  15th  May,  1893,  and  the 
first  election  of  commissioners  under  the  Act  falls  to  be  made  on 
the  first  Tuesday  of  November  next.  1  do  not  understand  it  to 
be  disputed  that  the  provisions  of  the  23rd  section  make  the 
present  police  commissioners  to  be  the  commissioners  for  this 
period.     It  is  plain  that  the  Act  so  provides. 

But  the  pursuers  say  that  the  present  police  commissioners 
will  cease  to  be  commissioners  in  November,  and  that  thereafter 
they  themselves  or  their  successors  will  become  the  commissioners. 

The  Act^  in  regulating  the  '*  constitution  of  police  buighs," 
deals  with  three  sets  of  circumstances — (1)  where  the  burgh  is 
one  in  which  the  magistrates  and  councillors  are  elected  in  the 
manner  provided  by  3  <k  4  Will.  IV.  caps,  76  and  77,  and  Acts 
amending  the  same;  (2)  where  the  burgh  is  not  so  managed, 
but  is  wholly  or  partly  administered  under  a  general  or  local 
Police  Act;  and  (3)  where  the  burgh  is  newly  created  or  gets  its 
boundaries  defined  under  section  8. 

Now,  the  burghs  managed  under  the  above  Acts  of  William 
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DvuMMOM-  IV.  are  royal  and  parliamentary  burghs.  But  Kirkintilloch  is  a 
puL-iiiigiitntM  ^^""6^  ®^  barony  which  elects  its  magistrates  and  council  in  terms 
of  KirUntiiiodL  ^f  jtg  charter  or  Act  of  Parliament;  and  I  did  not  understand  it 
AngnsUT.  1883.  ^  Y>e  asscrtcd  that  the  burgh  came  under  this  head  of  the  classi- 
fication. 

Neither  is  Kirkintilloch  a  newly-created  or  defined  burgh,  so 
that  it  cannot  come  under  the  third  head.  But  it  is  a  burgh 
wholly  or  partly  administered  under  a  general  Police  Act,  namely, 
that  of  1862,  and  therefore  it  seems  to  answer  to  the  description 
of  burghs  falling  within  the  second  head  of  the  classification. 

The  pursuers  argued  that  commissioners  of  police  are  not  a 
municipal  authority,  and  they  pointed  out  that  the  police  com- 
missioners were,  in  terms  of  the  Act,  only  to  be  the  commissioners 
under  it  till  the  "first  annual  election  of  magistrates  and  coun- 
"  cillors  or  other  municipal  authority."  But  if  this  argument  be 
sound,  there  cian  never  be  any  municipal  authority  in  a  purely 
police  burgh,  and  yet  the  Act  professes  in  its  rubric  that  its  object 
is  to  facilitate  the  union  of  police  and  municipal  administration 
in  the  burghs  of  Scotland,  and  section  24  deals  solely  with 
police  burghs. 

The  explanation  of  this  is  not  far  to  seek.  Under  the  Police 
Acts  the  magistrates  and  councillors  of  a  royal  or  parliamentary 
burgh  become  the  commissioners  of  police  also  on  the  adoption  of 
the  Police  Act  by  the  burgh.  The  Act  of  1892,  therefore,  con- 
sistently enough  makes  such  magistrates  and  councillors  the 
commissioners  under  it;  it  simply  continues  them  in  an  office 
analogous  to  that  they  already  occupy. 

But,  on  the  adoption  of  the  Police  Act  of  1862,  the  magistrates 
and  councillors  of  Kirkintilloch,  being  only  a  burgh  of  barony,  did 
not  become  ipso  facto  commissioners  of  police.  It  was  open  to  the 
ratepayers  to  make  them  so,  but  the  ratepayers  thought  fit  to 
do  otherwise,  and  therefore  the  Act  of  1892  does  not  confer 
upon  the  magistrates  and  councillors  of  Kirkintilloch  a  position 
which  has  previously  been  withheld  from  them,  but,  on  the  con- 
trary, the  statute  continues  in  that  position  those  who  have 
filled  it  in  the  past.  Its  policy  is  to  increase  the  powers  and  utility 
of  the  existing  police  commissioners,  and  the  machinery  for  their 
demission  of  and  selection  for  ofiice  continues  in  its  progression 
without  interference  from  me. 

If  this  view  be  sound,  it  is  obvious  that  the  pursuers  have  no 
title  to  sue.  They  never  have  been  police  commissioners,  and  can 
never  become  so.  It  is  therefore  entirely  jus  tertii  for  them  to 
make  application  to  the  Court  for  the  regulation  of  an  office  with 
which  they  have  no  concern.  J.  M.  L. 

On  the  17th  June,  1893,  the  magistrates  and  town 
councillors  of  Kirkintilloch  passed  a  resolution  under  the 
12th  section  of  the  Act  extending  the  boundary  for  muni- 
cipal purposes  up  to  the  boundary  for  police  purposes,  and 
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then  presented  a  petition  to  the  Sheriff  for  conlSrmatioBs    ^"SlfiT**" 
which  was  opposed  by  the  commissioners  of  police.    The  p^^i^trjitCT 
Sheriff  (Lebs)  pronounced  the  following  interlocutor: — 

DuNBARTON,  I7th  Aftffutt,  1893. — The  Sheriff,  having  conaidered 
the  cause,  disapproves  of  the  resolution  of  the  pursuers  dated  17th 
June,  1893,  and  refuses  confinnation  thereof,  and  decerns. 

J.  M.  Lbbs. 

Note, — The  pursuers  (whoever  they  are)  claim  to  be  magistrates 
and  town  councillors  of  the  burgh  of  barony  of  Kirkintilloch.  The 
objectors  boldly  deny  the  existence  of  any  such  body,  and  declare 
it  purely  mythical.  I  am  satisfied,  however,  that  Kirkintilloch  is 
an  ancient  burgh  of  barony,  and  that  yearly  the  electors  are 
summoned  to  meet  at  a  quarter-past  two  o'clock  to  elect  a  town 
council.  The  pursuers  aver  in  their  condescendence  that  the 
municipal  affairs  of  the  burgh  are  administered  by  two  magistrates 
and  ten  councillors.  From  the  excerpts  of  minutes  produced  I 
notice  that  at  the  meeting  of  the  burgesses  on  25th  October,  1892, 
at  a  quarter-past  two  o'clock,  there  were  present  four  burgesses, 
who  elected  themselves  and  two  others  to  be  the  magistrates  and 
council  for  municipal  purposes  for  the  ensuing  year.  At  other 
meetings  I  observed  the  attendance  was  not  so  numerous.  It 
would  thus  appear  that  at  present  the  magistrates  and  council  are 
at  only  half  their  normal  strength.  Their  municipal  duties  seem 
to  consist  mainly  in  appointing  a  clerk  and  a  treasurer,  and  in 
regulating  the  management  of  certain  heritable  subjects  of  which 
their  officials  collect  the  rents  and  other  payments.  How  many 
burgesses  are  on  the  roll  I  cannot  say ;  any  information  in  regard 
to  the  pursuers  is  meagre,  and  has  been  obtained  with  great 
reluctance.  Altogether  it  appears  to  me  than  an  extension  of 
the  boundaries  of  this  municipal  institution  is  undesirable  and 
unnecessary.  J.  M.  L. 

For  town  council — Mr.  James  Hutchbson,  Glasgow. 
For  commiBsioners  of  police — Mr.  David  Patbigk,  Kirkintilloch. 


No.  105. 


DUMSAETOS- 
BHIKS. 


The  Commissioners  of  Police  of  the  Bunan  of 
Kirkintilloch,  Petitioners. 

Burgh  of  Barony  and  Poli^  Burgh — Fixing  of  number  of    ptii.^oUoe 
Commiuioners  under  the  Burgh  Police  (Scotland)  Act^    u&ntui^^ 
1892,  section  29. — Circumstances  in  which  the  Sheriff 
fixed  the  number  of  commissioners   under  the  Burgh 
Police    (Scotland)    Act,    1892,   section    29,   at   twelve, 
although  the  population  of  the  burgh  was  under  10,000. 

(Reference  is  made  to  the  report  of  the  preceding  case 
of  The  Mdgiatrates  and  Town  Council  of  Kirkintilloch). 

The  commissioners  of  police  of  Kirkintilloch  (a  burgh 
of  barony  in  which  the  General  Police  and  Improvement 
(Scotland)  Act,  1862,  had  been  adopted)  presented  a  petition 
to  have  the  number  of  commissioners  to  which  the  burgh  is 
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DdMBAKTov.    entitled  under  the  Burgh  Police  (Scotland)  Act,  1892,  fixed. 

ptn.-pou«    The  Sheriff  (Lees)  issued  the  following  interlocutor: — 
^SffllffiS.*^       DuNBARTON,  17tJt  August,  1 893.— The  Sheriff,  having  considered 
ABgortiT.  1MB.  the  cause,  fixes  the  number  of  commissioners  to  which  the  burgh 

BiMrtff  Liv.  of  Kirkintilloch  is  entitled  under  the  Buigh  Police  (Scotland)  Act, 
1892,  at  twelve;  appoints  three  commissioners  to  be  elected  for 
each  of  the  existing  four  wards  of  said  biurgh ;  directs  this  deliver- 
ance to  be  recorded  in  the  books  of  Court,  and  in  the  books,  if 
any,  of  the  said  burgh,  and  decerns.  J.  M.  Lbbs. 

Note, — As  the  population  of  the  burgh  is  under  10,000,  the 
statutory  number  of  the  commissioners  should  be  nine,  but  I 
think  it  desirable,  in  accordance  with  the  request  of  the  existing 
police  commissioners,  to  exercise  the  power  conferred  upon  me  by 
section  29  of  the  Act,  and  fix  the  number  at  twelve.  The  popula- 
tion of  the  burgh  will  in  a  year  or  two  amount  to  10,000,  and  as 
for  many  years  the  number  of  the  police  commissioners  has  been 
twelve,  it  is  inexpedient  to  lessen  that  number.  To  do  so  would 
require  either  the  number  of  the  wards  to  be  altered  or  the 
number  of  commissioners  to  be  elected  by  some  of  the  wards  to 
be  diminished,  and  would  throw  a  greater  amount  of  committee 
work  on  the  various  commissioners.  J.  M.  L. 

For  petitioners — Mr.  David  Patrick,  Kirkintilloch. 


Na  106.       SHERIFF  COURT  OF  BANFFSHIRE. 

BA«mBimL   The  Provost,  Magistrates,  and  Council  of  the  Burgh 
^onfiSSl?*"  OF  Macduff,  and  Others,  Petition^ra. 

Burgh  of  Barony — Election  of  new  Toum  Council  under  the 
Burgh  Police  (Scotland)  Act,  1892,  sees.  23  and  25— 
Termination  of  existence  of  present  Police  Commissioners, — 
Held  that  within  the  meaning  of  sec.  23  of  the  Burgh 
Police  (Scotland)  Act.,  1892,  the  municipal  authority  of 
a  burgh  of  barony  is  the  authority  appointed  by  the 
charter  of  the  burgh — that  the  persons  now  in  office  go 
out  of  office  on  the  first  Tuesday  of  November,  1893,  when 
a  new  election  falls  to  be  held  under  the  25th  section 
of  the  Act — that  the  persons  then  chosen  are  constituted 
commissioners  under  the  Act — and  that  the  commis- 
sioners of  police  now  in  office  remain  in  office  until  said 
election,  but  no  longer. 

The  burgh  of  Macduff  is  a  burgh  of  barony  erected  by 
royal  charter  in  1783.  The  General  Police  Act  of  1850, 
13  &  14  Vict.  cap.  33,  had  been  adopted  in  1853,  and  police 
commissioners,  distinct  from  the  town  council,  elected  under 
that  Act.  The  boundaries  fixed  for  police  purposes  were 
the  same  as  those  under  the  charter.  The  provost,  bailies, 
and  town  councillors  of  the  burgh,  with  consent  of  the 
chief  and  junior  magistrates  of  police  and  the  police 
commissioners  and  also  of  seven  householders,  presented 
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a  petition  praying  the  Sheriff  to  find  that  the  procedure  BAmnm, 
therein  specified  was  necessary  in  order  to  comply  with '*^7mS!Sf**" 
the  provisions  of  the  Burgh  Police  (Scotland)  Act,  1892,  . 
and  in  order  to  enable  the  proceedings  for  the  execution 
of  the  Act  to  be  taken  and  continued,  and  that  both  as 
being  laid  down  by  sees.  23,  25,  26,  29,  and  other  sections, 
and  as  being  within  the  powers  granted  to  the  Court  by 
sec  17 ;  and  thereupon  (1)  to  ascertain  the  population  and 
determine  the  number  of  town  councillors  to  be  elected; 
(2)  to  appoint  an  election  of  town  councillors  to  take  place 
on  the  first  Tuesday  of  November,  1893,  and  preparatory 
thereto  to  require  the  assessor  to  make  out  a  list  of  house- 
holders ;  (3)  to  conduct  the  election,  &c. ;  (4)  to  determine 
summarily  all  questions  arising,  ^d  exercise,  if  necessary, 
a  casting  vote ;  (5)  to  preside  at  the  first  meeting  of  town 
councillors  after  the  election  or  appoint  some  other  person 
to  preside.  The  Sheriff  (Guthrie  Smith)  issued  the 
following  interlocutor: — 

Banff,  2nd  September,  1 893. — The  Sheriff  having  heard  parties  B^v^im, 
and  considered  the  petition :  Finds  and  declares  that  within  the  OOTHmHSLiTB, 
meaning  of  sec.  23  of  the  Act  the  municipal  authority  in  the 
burgh  of  Macduff  is  the  authority  appointed  by  the  charter  of 
1783  when  the  town  was  created  a  burgh  of  barony,  namely, 
a  provost,  two  bailies,  and  four  councillors  chosen  by  the  feuars ; 
that  in  obedience  to  sec.  25  the  persons  now  in  office  shall  go 
out  of  office  on  the  first  Tuesday  of  November  next,  when  a 
new  election  shall  be  held;  that  the  persons  who  may  be  then 
chosen  by  the  new  constituency  are  constituted  commissioners 
under  the  Act ;  and  that  the  commissioners  now  in  office  remain 
in  office  until  said  election,  but  no  longer ;  appoints  the  assessor 
under  the  Valuation  Acts  to  furnish  the  Sheriff  with  a  list  of 
householders  in  the  burgh,  and  remits  to  the  Sheriff-Substitute 
at  Banff  to  conduct  the  election  in  terms  of  the  Act ;  meantime 
finds  it  unnecessary  to  pronoimce  any  further  order  under  the 
petition,  and  decerns.  J.  Guthrib  Smith, 

Note. — The  burgh  of  Macduff  has  both  a  town  councO  and 
commissioners.  The  town  coimcil  dates  from  1783,  when  the 
town  received  its  charter,  and  consists  of  seven  persons,  a  provost^ 
two  bailies,  and  four  councillors  elected  every  three  years  by 
the  feuars,  and  in  the  ordinary  course  the  next  election  would 
be  September,  1894.  The  commissioners  have  existed  since  1853, 
when  the  Police  Act  of  1850  was  adopted.  The  leading  purpose 
of  the  new  Act  is  to  put  an  end  to  this  divided  authority,  and 
sec.  13  declares,  as  plainly  as  words  can  express  it,  that  in  such 
a  case  as  Macduff  the  commissioners  are  the  body  which  is  to 
give  way,  but  they  continue  in  office  until  the  "first  annual 
'*  elation  of  magistrates  and  councillors," 
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fQiwmii.  lyo  sections  foll^ow,  prescribing  the  mode  of  election — the  24tb 

^7Jg«}^F*«ana  2^h— both  evidently  intended  for  different  cases.     To  get 

SeptTTisas.  **  *^®^^  meaning  we  must  refer  back  to  sec.  4,  which,  in  defining 
Bhcrifr  *^®  word  "burgh,"  drawls  a  clear  distinction  between  the  term 
GuTHmi*  smitb.  ^Ij^jj  ^gg^  alone  and  any  "  police  burgh  administered  in  whole 
"  or  part  imder  any  general  or  local  Police  Act."  When,  therefore, 
sec.  24  addresses  itself  to  "  burghs  wholly  or  partly  administered 
"  under  any  general  or  local  Police  Act,"  it  plainly  refers,  not  to 
burghs  of  the  kind  known  to  the  law  before  the  Act  of  1850, 
but  to  police  burghs  created  under  the  Police  Acts  of  that  and 
subsequent  years.  It  follows  that  sec.  24  cannot  possibly  apply 
to  Macduff,  and  in  the  case  of  that  burgh,  the  election  which 
is  to  bring  in  the  new  state  of  things  must  necessarily  proceed 
under  sec.  25. 

A  difficulty  is,  however,  presented  by  its  initial  words.  It 
enacts  that  "  in  burghs  other  than  those  referred  to  in  the 
"immediately  preceding  section,  an  election  of  commissioners 
"shall  take  place  as  soon  as  may  be,"  <fec.,  and  what  is  wanted 
here  is  not  new  commissioners,  but  new  town  councillors.  I 
account  for  the  slip — if  slip  it  may  be  called — by  its  following 
sec.  23,  and  the  word  "commissioners"  must  be  read  in  the 
large  sense  in  which  it  is  read  in  sec  42,  where  dual  authorities 
are  all  extinguished  and  their  whole  functions  are  transferred 
to  and  vested  in  "the  provost,  magistrates,  and  town  councillors, 
"or  commissioners,"  whichever  may  be  the  survivor.  In  shorty 
I  read  sec.  25  as  if  it  had  declared  that  "  an  election  shall  take 
"place  as  soon  as  may  be  after  the  conunencement  of  this  Act 
"of  the  persons  herein  appointed  to  be  commissioners." 

J.  G.  S. 
The  Sheriff  subsequently,  on  the  motion  of  the  petitioner, 
pronounced  the  following  interlocutor : — 

Bepti8,i8«.  Qj^jg^  BRmoB,  ISth  S^tcmber,  1893.— The  Sheriff  having 
gdtuuTsmitb.  resumed  consideration  of  the  petition,  with  the  certificate  of 
publication  and  the  import  thereof  in  the  Banfishire  Journal,  and 
by  handbills  as  ordered  by  interlocutor  of  10th  August^  1893,  and 
the  report  by  the  Registrar  that  the  population  of  the  Buigh  is 
3850,  finds  and  declares  that  the  number  of  persons  to  be  elected 
at  the  election  ordered  by  the  interlocutor  of  2nd  September,  1893, 
shall  be  nine,  and  decerns.  J.  Guthrib  Smith. 

For  petitioners — Mr.  Gkobgb,  Macdaff. 
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WiLUAM  C.  Stenhousb  and  Adam  Wardlaw,  Puravsrs ;    *'»»^»«- 
The  Cowdenbeath   Coal   Company,   Limited,   and  ^S^dSSith'' 
the  Trustees  of  A-  V.  Smith-Sligo,  Defenders.  oo»i^pM»y. 

Mines  and  minerals — Proprietors  of  surface  and  mineral  lessees 
— Claim  for  surface  damages  for  period  under  clause  in 
mineral  lease  from  1878  to  1892. — CircumBtauces  in 
which  held  that  any  claim  which  pursuers  might  have 
had  for  the  period  prior  to  Martinmas,  1891,  was  barred 
by  pursuers*  failure  timeously  to  intimate  same  to 
defenders,  and  to  this  extent  assoilzied  defenders. 

This  was  an  action  raised  in  the  Sheriff  Court,  Dun- 
fermline, at  the  instance  of  William  Charles  Stenhouse, 
solicitor,  Dunfermline,  and  Adam  Wardlaw,  accountant, 
Edinburgh,  joint  proprietors  pro  iTidiviso  of  the  lands  of 
Stevensonsbeath,  and  Cowdenbeath,  against  the  Cowden- 
.  beath  Coal  Company,  Limited,  and  the  trustees  of  the  late 
A.  V.  Smith-Sligo  of  Inzievar  for  payment  of  £864  lis.  l<i.  . 
In  their  condescendence  the  pursuers  stated  that  the  de- 
fenders had  from  time  to  time  taken  possession  of  ground 
for  colliery  purposes  and  paid  therefor  at  the  rate  of  £4 
per  acre  per  annum  according  to  the  terms  of  a  lease  he- 
tween  the  parties.  Since  Martinmas,  1888,  when  the  extent 
of  the  area  taken  was  adjusted,  additional  ground  had  been 
taken  for  the  sinking  of  a  new  pit,  the  formation  of  a  rail- 
way thereto,  and  for  other  purposes,  and  for  this  the  pursuers 
claimed  £205  13s.  4d.  They  further  alleged  that  a  large 
area  of  ground  had  been  damaged  by  subsidence,  betweep 
the  years  1878  and  1892,  caused  by  underground  workings, 
and  they  alleged  that  there  was  due  to  them  for  this 
damage  a  sum  of  £648  17s.  9d.,  in  all  £854  lis.  Id.  In  their 
defences  the  defenders  stated  that  the  pursuers  had  been 
more  than  paid  for  any  ground  taken  or  damaged,  and  they 
reserved  their  right  to  claim  repetition  of  the  siims  over- 
paid. If  any  ground,  as  alleged,  had  been  damaged,  the 
defenders  could  have  restored  the  same  at  little  cost,  but 
until  this  year  the  pursuers  never  intimated  any  claim.  They 
were  therefore  barred  by  their  own  actings  from  setting 
forth  the  alleged  claim.  The  defenders  also  stated  that  the 
pursuers  were  constantly  at  and  about  the  defenders'  works 
and  saw  their  operations,  and  were  in  full  knowledge  of  the 
extent  of  land  taken  by  the  defenders  from  time  to  time. 
The  pursuers  rendered  half-yearly  statements  bringing  out 
the  sums  due  to  them  up  to  and  including  the  term  of  Mar- 
tinmas, 1892,  and  they  granted  receipts  in  full  of  all  claims 
due  to  them,  up  to  and  including  the  said  term,  without 
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Fir^vs,  any  reservation  of  the  claims  now  put  forward  The  said 
^oSSlrd!!n&i&*  claims,  so  far  as  applicable  to  the  period  prior  to  said 
0cMioraipMi7»  r^^iptg^  must  be  held  as  discharged.  After  certain  pre- 
liminary  pleas  had  been  repelled,  the  Sheriff-Substitute 
(Qillespie)  allowed  the  defenders  a  proof  on  the  questions 
raised  by  their  fourth  plea  in  law,  and  also  as  to  their 
averments  that  they  had  settled  with  the  agricultural 
tenants  in  respect  of  the  land  for  which  the  pursuers 
were  claiming  damages.  The  defenders'  fourth  plea  in 
law  was  as  follows: — ^'The  present  action  was  barred  in 
''consequence  of  pursuers  not  timeously  insisting  in  their 
**  claim,  and,  eepa/ratim,  by  their  having  granted  receipts  in 
"  full  without  any  reservation  of  the  claims  now  sued  for." 

The  Sheriff-Substitute's  interlocutor  in  the  case  w&s  as 
follows : — 
8tvL%im&.  DuNFBRMLiNB,  2nd  September,  1893. — The  Sheriff-Substitute, 

GnluBni.  ^*ving  considered  the  cause,  finds  in  fact  that  the  pursuer,  Mr. 
Stenhouse,  who  has  acted  since  1886  as  factor  and  agent  for 
himself  and  the  other  pursuer,  was  often  about  the  defenders' 
workings  and  was  aware  of  what  land  was  taken  or  damaged; 
finds  that  the  defenders  have  yearly  made  settlements  with  the 
pursuers  as  from  Martinmas  to  Martinmas  and  got  receipts  from 
them  in  which  a  sum  is  entered  as  received  for  surface  damages, 
the  sum  being  increased  from  time  to  time  as  additional  ground 
taken  or  damaged  was  measured ;  finds  it  not  proved  that  the 
pursuers  ever  intimated  to  the  defenders  that  they  had  any  claim 
for  surface  damages  beyond  what  the  defenders  are  now  paying 
until  5th  September,  1892,  when  Mr.  Stenhouse  wrote  to  Mr. 
Mungall,  the  defenders'  managing  director,  the  letter  of  that  date, 
a  copy  of  which  is  contained  in  No.  11  of  process,  which  was 
followed  in  December,  1892,  by  a  demand  for  arbitration ;  finds  it 
not  proved  that  the  defenders  have  settled  with  the  agricultural 
tenants  in  respect  of  the  land  for  which  the  pursuers  are  now 
claiming ;  finds  in  law  that  any  claim  which  the  pursuers  might 
have  had  under  the  clause  in  the  lease  founded  on  by  them  for 
the  period  prior  to  Martinmas,  1891,  is  barred  by  their  failure 
timeously  to  notify  the  same  to  the  defenders,  and  to  this  extent 
assoilzies  the  defenders,  without  prejudice  to  any  claim  which  the 
pursuers  may  have  to  be  relieved  by  the  defenders  of  claims  by 
tenants  and  others  and  to  the  defenders'  answers  thereto;  and 
with  regard  to  the  period  after  Martinmas,  1891,  repels  the 
defenders'  fourth  plea  in  law,  and  sists  process  to  the  first  Court 
day  in  October  to  give  the  parties  an  opportunity  of  entering  into 
a  reference  as  to  the  surface  damages  to  two  neutral  persons  as 
provided  by  the  lease,  or  to  a  single  referee  if  they  can  agree  on 
one.  David  Gillespib. 

iTote. — Certain   preliminary    pleas   taken    by   the"  defenders 
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having  been  repelled,  the  next  question  is  whether  and  how  far         

the  pursuers'  claim  is  barred  by  what  they  did  and  what  they  *^iS«8J&* 
omitted   to  do.      On  this  a  proof   was  allowed,  in  which  the  o~>  Oomp^ny, 
defenders  were  appointed  to  lead,  but  it  does  not  follow  that  on    septTTim- 
every  point  the  burden  of  proof  lies  on  them.  siieriir 

It  is  said  for  the  defenders  that,  if  the  pursuers  succeed  in  their  "™""" 
action,  the  defenders  will  have  to  pay  for  some  parts  of  the  surface 
more  than  its  fee  simple  value,  besides  having  to  restore  it  at  the  end 
of  the  lease.  It  is  not  indeed  disputed  that  the  sum  of  £4  per  acre 
per  annum,  which  the  pursuers  are  insisting  on,  represents  greatly 
more  than  the  agricultural  value  of  the  land.  That  the  landlords 
have  made  what  has  turned  out  a  good  bargain  is,  of  course,  no 
reason  why  it  should  not  be  enforced;  but  the  fact  that  the 
pursuers  are  going  back  so  many  years  in  their  claim  makes  it 
right  that  the  Court  should  examine  closely  whether  the  defenders 
have  got  fair  notice  of  it.  The  claim  belongs  eminently  to  that 
class  of  claims  which  it  would  be  unjust  to  allow  to  be  sprung 
upon  the  other  party  without  timeous  notice,  and  still  more  so,  if 
the  party  making  the  claim  has  by  his  acts  induced  a  reasonable 
belief  that  the  claim  is  not  to  be  pressed.  (See  Broadwood  v 
Hunter,  1855„  17  D.  340;  Macdonald  v  Butler  Johnstone^  1883, 
10  R.  959.)  The  lease  evidently  contemplates  that  the  extent 
of  surface  damages  shall  be  ascertained  yearly  as  they  arise.  If 
the  pursuers  were  allowed  to  lie  by  for  a  series  of  years,  concealing 
their  claim  and  the  evidence  by  which  it  was  to  be  supported,  the 
defenders  would  be  much  prejudiced  in  their  defence,  for  they 
could  not  be  expected  to  preserve  evidence  to  check  the  statements 
which  the  pursuers'  witnesses  might  make  as  to  when  a  subsidence 
began  and  its  extent  at  any  particular  date.  Moreover,  it  was  only 
fair  that  the  defenders  should  be  distinctly  put  on  their  guard 
that  a  heavy  annual  claim  was  being  accumulated  against  them, 
because  it  is  quite  possible  that  if  they  were  put  on  their  guard 
they  might  stop  the  running  of  the  claim  by  putting  matters  right 
at  a  comparatively  moderate  outlay. 

Unless  Mr.  Stenhouse's  letter  of  4th  September,  1887,  amounts 
to  an  intimation  of  the  pursuers'  claim,  there  is  no  trace  in  the 
correspondence  of  such  an  intimation  until  September,  1892.  As 
regards  the  period  before  Martinmas,  1886,  there  can  be  no 
hesitation  in  holding  the  pursuers'  claim  as  barred,  for  the 
Sheriff-Substitute  cannot  adopt  the  argiunent  for  the  pursuers 
founded  on  the  defenders  having  in  1888  settled  up  for  several 
years  back  for  the  land  at  the  coalwasher.  Because  in  one  instance 
the  defenders  forbore  from  pressing  the  objection  of  want  of  notice 
of  a  claim  for  which  they  all  along  admitted  liability,  it  does  not 
follow  that  they  are  bound  to  w^aive  the  objection  as  regards  other 
claims  which  they  strenuously  resist. 

Mr.   Stenhouse's  letter  of  4th  September,  1887,  is,  with  the 
exception  of  the  last  sentence,  a  narrative  of  a  letter  by  Mr.  Young 
21 
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rifMHiM.  to  Mr.  Stenhouse.  Mr.  Stenhoiise  does  not  even  say  that  he 
sgjjojjjr^f  regards  Mr.  Young's  complaints  as  well  founded.  .  All  that  he 
Ooaioompany.  gajs  88  coming  from  himself  is,  "  I  shall  be  glad  to  hear  from  you 
as  to  this,  as  I  think  it  is  really  time  that  this  matter  should  be 
settled."  Mr.  Mungall  replies  the  same  day.  After  dealing  with 
the  ground  at  the  washer,  for  which  he  admitted  liability,  he 
disposes  of  Mr.  Young's  complaint  of  damage  by  underground 
workings.  He  says  this  exists  only  in  Mr.  Young's  imagination. 
Now,  it  may  be  said  that  Mr.  Stenhouse  was  not  bound  to 
contradict  Mr.  Mungall's  assertion.  It  is  true  that,  when  a  demand 
has  once  been  tabled,  the  party  who  has  made  it  is  under  no 
obligation  to  follow  the  other  party  in  his  arguments  and  denials. 
The  claim  remains  alive  whatever  the  other  party  says  or  writes. 
But  there  is  no  proof  that  the  pursuers  had  ever  tabled  their 
claim.  Mr.  Stenhouse's  letter  of  4th  September,  1887,  is  at  most 
a  hint  that,  if  a  certain  state  of  matters  existed,  a  claim  might 
perhaps  be  made.  He  is  promptly  told  that  the  state  of  matters 
does  not  exist,  and  this  is  followed  by  five  years'  silence  as  to  the 
existence  of  a  claim.  Mr.  Stenhouse  says  that  the  subject  of 
damage  by  undergound  workings  was  verbally  referred  to  once  or 
twice  in  the  course  of  that  period  between  him  and  Mr.  Mungall, 
but  a  grumble  in  the  course  of  conversation  is  not  enough  to  keep 
a  claim  of  this  kind  alive.  Silence  in  these  circumstances  looks 
very  like  acquiescence. 

But  there  was  more  than  mere  silence.     The  letters  of  4th 
September,  1887,  are  followed  by  negotiations  and  a  settlement 
of  surface  damages  without  any  reservation  that  the  settlement  - 
was  not  exhaustive  of  the  pursuers'  claims   under  the  head  of 
surface  damages. 

The  receipts  granted  by  the  pursuers  are  an  important  element 
in  the  case,  though  they  are  not  perhaps  enough  in  themselves  to 
bar  the  claim.  If  a  distinct  intimation  had  been  given  that  there 
was  an  unsettled  claim  for  surface  damages  over  and  above  the 
damages  ascertained,  the  receipts  might  have  been  read  in  the 
light  of  that  intimation  as  discharging  only  the  measured  damages. 
In  granting  the  receipt  at  Martinmas,  1887,  the  pursuers  could  not 
have  meant  to  discharge  damages  for  ground  at  the  coalwasher 
which  the  parties  had  agreed  to  get  measured.  But  so  long  as 
there  was  no  intimation  that  there  was  any  other  ground  for  which 
the  pursuers  intended  to  claim,  the  receipts  were  calculated  to  put 
the  defenders  still  further  off  their  guard.  Even  to  the  last  the 
pursuers  have  shown  a  curious  imwillingness  to  state  whether  or 
not  they  were  reserving  a  claim  for  surface  damages.  It  was  not 
till  the  transformation  of  the  defenders  into  a  public  company 
caused  Mr.  Mungall  to  press  Mr.  Stenhouse  to  say  whether  the 
pursuers  had  any  unsettled  claims  against  the  defenders  that  he 
at  last,  on  5th  September,  1892,  intimated,  though  even  then  in  a 
curiously  negative  form,  that  they  had  such  a  claim.     Even  then 
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he  gave  no  particulars,  and  it  was  not  till  December  that  a  demand     f™™. 
for  arbitration  was  made.     The  Sheriff-Substitute,  though  by  no  ^^SSSiI& 
means  confident  that  he  is  right  in  drawing  a  distinction  between  ^^^  og»p»ny. 
the  years  1891-2  and  the  previous  years,  is  of  opinion  that  the 
defenders  were  sufficiently  put  on  their  guard  by  the  letter  of  5th 
September,  1892,  that  the  pareuers  reserved  a  claim  for  surface 
damages.     The  intimation  then  given  has  not  been  withdrawn, 
imless  the  receipt  of  29th  December,  1892,  has  that  effect.     Nor 
has  the  delay  in  following  up  the  reservation  by  a  formal  demand 
been  long  enough  to  afford  any  inference  that  the  claim  was  passed 
from.      On   the   whole,    the   Sheriff-Substitute   thinks   that    the 
pursuers  are  entitled  to  carry  back  their  claim  to  Martinmas,  1891, 
that  is,  the  beginning  of  the  financial  year  in  the  course  of  which 
it  was  first  intimated,  but  no  further. 

A  claim  under  the  relief  clause  of  the  lease  may  stand  in  a 
different  position  from  the  present  claim.  The  eiOfect  of  the  relief 
clause  was  not  discussed  and  could  not  be  discussed  in  this  action, 
and  no  opinion  is  expressed  on  it.  D.  G. 

For  pursuers— Mr.  C.  N.  Johnston,  advocate ;  Mr.  R.  Husband 
(Messrs.  Stenhousk  &  Husband),  Dunfermline. 

For  defenders— Mr.  John  Wilson,  advocate ;   Mr.  A.  Fraser 
(Messrs.  W.  &  W.  Beveridoe),  Dunfermline. 


Andrew  Robertson,  PuT»\ier ;  John  Thomson,  Defender,    No.  108. 
Sale— Fishing  boat— Sea  Fishing  Boats  (Scotland)  Act,  1886.     ^"™**"- 
— A  contract  of  sale  of  a  registered  sea  fishing  boat     'rhSmHon." 
having  been  established  in  a  form  competent  as  regards         — 
moveables  generally,  although  not  by  bill  of  sale  in  the 
form  scheduled  to  the  Sea  Fishing  Boats  Act,  held  that 
the  purchaser  was  entitled  to  decree  for  delivery  against 
the  registered  owner  as  seller,  having  an  equitable  right 
prestable  under  sec.  3.     Observed  that  he  might  compel 
the  owner  to  grant  him  a  bill  of  sale. 

This  action  was  for  the  delivery  of  the  sea  fishing 
boat  "  True  Love,"  registered  at  Kirkcaldy,  to  the  pursuer, 
a  fish  salesman  at  North  Shields,  on  the  ground  that  it 
had  been  sold  to  him  at  North  Shields,  on  27th  August, 
1892,  by  the  defender,  who  returned  with  the  boat  to  Buck- 
haven.     The  facts  are  stated  in  the  Sheriff's  note. 

On  13th  January,  1893,  the  Sheriff-Substitute  (Hender- 
son) gave  decree  for  delivery  of  the  boat  and  her  outfit. 
The  defender  appealed,  and  the  Sheriff  (Mackay)  adhered 
to  the  interlocutor  appealed  against,  and  added  the  follow- 
ing note : — 

Although  this  case,  as  between  the  parties,  is  one  of  small    JuiyiT.iwB. 
pecuniary  interest,  the  pursuer  being  willing,  as  I  understand,  on  Sheriff  mac«at. 
payment  by  the  defender  of  his  admitted  debt  of  £30  to  allow 
the  defender  to  retain  his  boat  and  her  outfit,  it  is  of  considerable 
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FifBBHiRi.     interest  to  persons  who  engage  in  the  fishing  industry.      The 

^ThouMon*'    P"^^®^   Robertson,    a   fish   salesman   at   North   Shields,   claims 

jaiylrTiaw.    ^i^^ivery  of  the  "  True  Love "  of  Buckhaven,  which  he  avers  the 

sherifTMAoicAT.  defender,  John   Thomson   (Rena),   of  Buckhaven,  its  registered 

owner,  sold  to  him  for  £30  at  North  Shields  on  27th  August, 

1892.     He  produces  a  receipt  of  that  date  in  these  terms — 

Received  from  Andrew  Robertson,  fish  salesman,  the  sum  of  thirty 
pounds  in  payment  of  the  boat  ''True  Love,"  of  Buckhaven,  No.  1075  Ky., 
and  her  outfit,  which  I  prouiise  to  put  in  a  safe  place  in  Leven  Dock  on  my 
arrival  home.  John  Thomson. 

No  price  passed  at  that  date  between  the  parties,  and  the  boat^ 
as  the  receipt  shows,  was  not  delivered.  But  the  pursuer,  who 
claims  that  there  was  a  concluded  contract  of  sale  by  which  the 
property  of  the  boat,  by  the  law  of  England,  or  at  least  a  right  to 
claim  delivery  of  the  boat,  by  the  law  of  Scotland,  passed  to  him, 
explains  that  the  £30  was  the  balance  of  a  debt  due  to  him  by  the 
defender  which  was  taken  as  the  price;  that  delivery  w^as  not  made 
because  the  likely  market  for  such  a  boat,  after  the  season  had 
concluded,  would  be  at  a  Scotch  fishing  port;  and  that  the  promise 
to  put  the  boat  in  a  safe  place  in  Leven  Dock  was  inserted  with 
the  view  of  its  being  a  safe  place  where  it  would  be  at  the 
pursuer's  disposal  in  case  he  could  get  it  resold.  He  accordingly 
did  sell  it  for  £35  to  Alexander  Warrender  (Elizabeth)  at  the 
beginning  of  the  spring  season.  The  defender  disputed  the 
pursuer's  title  to  sell.  Hence  the  present  action.  The  pursuer 
has  still  in  his  possession  a  bill  for  £40  by  the  defender,  reduced 
to  £30  in  1881,  upon  which  interest  was  paid  down  to  April, 
1890,  but  this  must,  of  course,  be  given  up  or  cancelled  if 
he  obtains  delivery  of  the  boat.  A  sale  under  such  circum- 
stances is  peculiar,  although  it  may  be  explicable  by  the 
course  of  business  in  which  both  parties  were  engaged,  but  the 
question  of  fact  is  whether  a  sale  has  been  proved.  The  defender 
denies  that  it  was  *'  in  the  minds  of  either  party  that  the  trans- 
'^  action  shotild  be  held  as  an  out-androut  sale,"  and  his  case  in 
substance  is  that  there  was  a  mortgage  only,  though  he  hesitates 
to  use  the  word.  He  also  raises  a  subsidiary  point  upon  the  words 
"  and  her  outfit,"  which  are  interlined,  and  which  he  says  were  not 
in  the  receipt  when  he  signed  it.  He  further  pleads  in  law  that, 
even  if  there  was  a  contract  of  sale,  it  is  invalid  because  it  was 
not  in  the  form  provided  by  the  Fishing  Boats  (Scotland)  Act, 
1886. 

As  regards  the  issue  of  fact,  I  have  scrutinised  the  evidence, 
because  a  fisherman  may  be  a  good  deal  in  the  power  of  a  fish 
salesman  who  gives  him  advances,  and  the  Court  must  be  satis- 
fied as  to  the  true  nature  of  the  transaction.  But  after  doing  so, 
I  concur  with  the  Sheriff-Substitute  that  the  pursuer  has  proved 
the  contract  of  sale.  Tlie  defender's  evidence,  that  he  was  told  he 
might  still  sell  his  boat  after  signing  the  receipt,  is  contradicted 
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not  only  by  the  pursuer  and  his  clerk,  Jackson,  who  wrote  it,  but 

by  the  terms  of  the  receipt,  not  merely  in  the  use  of  the  word     ^^SU^J. * 

"  payment,"  but  also  in  the  promise  to  take  the  boat  to  Leven    juiylr^iaiB. 

Dock,    which   implied    it   was    not    subject    to    the    defender's  sheinrMACKAx. 

but  to  the  pursuer's  order.      The  defender  broke  this  promise, 

for  which  he  gives  a  lame  excuse,  and  his  doing  so  does  not 

assist  him  in  a  question  of  credibility.     On  the  subsidiary  point 

of  the  alleged   after-insertion  of  the   words   "and  her  outfit," 

I  prefer  the  evidence  of  the  pursuer  and  his  clerk  to  that  of 

the  defender. 

The  point  of  law  remains.  The  Fishing  Boats  (Scotland) 
Act,  1886,  provides  that  "a  boat  registered  in  a  register  of  sea 
"fishing  boats  under  the  Sea  Fisheries  Act,  1868,  .  .  .  shall 
"  be  transferred  by  bill  of  sale  in  the  form,  contained  in  schedule 
"A  hereto  annexed,  or  as  near  thereto  as  circumstances  permit; 
"  but  in  order  to  the  completion  of  a  valid  title  in  the  person  of  a 
"  purchaser  or  other  transferee,  it  shall  be  necessary  that  such  bill 
"  of  sale  be  intimated  and  produced  to  the  collector  of  customs  of 
"the  port  at  which  the  boat  is  registered,  and  that  it  shall  be 
"  recorded  by  him  in  the  register  of  sea  fishing  boats  kept  at  the 
"principal  office  of  customs  there."  Here  there  was  no  bill  of 
sale  or  document  capable  of  being  registered,  and  as  the  "True 
"  Love "  is  a  registered  fishing  boat  under  the  Fisheries  Act,  it 
follows  that  the  pursuer  has  not  completed  what  the  Act  calls  a 
"  valid  title."  I  was  referred  to  the  English  case.  The  Liverpool 
Bank  v  Turner,  29  L.J.  Ch.  827,  affirmed  30  L.J.  Ch.  379,  in 
which  a  similar  form,  provided  under  a  similar  clause  of  the  Mer- 
chant Shipping  Act  of  1854,  was  held  to  be  imperative  by  V.C. 
Wood  and  L.C.  Campbell,  and  an  attempted  mortgage  which  did 
not  follow  the  form  prescribed  and  was  not  registered  was  held  a 
bad  title  in  a  question  with  the  bankruptcy  assignees  of  the  person 
who  granted  the  mortgage.  This  decision,  however,  led  to  the 
passing  of  the  3rd  section  of  the  Merchant  Shipping  Act,  1862, 
which  declared  that  "  equities  may  be  enforced  against  owners  and 
"mortgagees  of  ships  in  respect  of  their  interest  therein  in  the 
"  same  manner  as  equities  may  be  enforced  against  them  in  respect 
"  of  any  other  personal  property."  Effect  has  been  given  to  this 
section  in  the  English  cases  of  Ward  v  Beck,  32  L.J.  C.P.  113, 
The  Innisfallen,  L.  R.,  1  A.  <fe  Eccl.  72,  and  Stapleton  v  Honeyman^ 
33  L.J.  Exch.  170 ;  and  in  the  Scotch  case  of  WaUon  v  Duncan, 
1879,  6  R.  1247,  it  was  held  that  registration  was  not  necessary 
to  give  the  holder  of  a  bill  of  sale  a  right  in  preference  to  the  trustee 
in  bankruptcy  of  the  seller.  Now,  in  the  Sea  Fishing  Boats  Act, 
1886 — although  there  is  no  clause  in  favour  of  equitable  rights 
qualifying  sec.  6,  which  requires  a  transfer  to  be  in  the  prescribed 
form  of  a  bill  of  sale — sec.  3,  which  relates  to  the  property  of 
such  boats,  provides  that  "  not  more  than  sixteen  persons  shall  be 
"  entitled  to  be  registered  at  the  same  time  as  owner  of  any  one 
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Robertson  r 
Thomson. 


"boat,"  aiid  adds  the  following  words,  *'but  this  shall  not  affect 
"  the  beneficial  right  or  title  of  any  number  of  persons,  or  of  any 
JuiyTrTiaos.  "company  represented  by  and  claiming  under  or  through  any 
sbciiffMAOTAY.  **  registered  owner  or  joint  owner."  This  is  an  example  of  very 
clumsy  legislation,  but  I  am  inclined  to  think  that  these  words 
were  intended  to  have  a  similar  effect  to  the  words  in  sec.  6  of 
the  Merchant  Shipping  Act  of  1862,  namely,  to  save  the  rights  or 
equities  (an  English  expression  for  rights  recognised  by  Courts  of 
Equity)  of  persons  who  had  concluded  contract*  of  sale  or  mortgage 
with  registered  owners,  although  they  might  not  have  followed  the 
form  or  completed  the  registration  required  by  the  Act  in  a 
question  with  the  trustee  in  bankruptcy  of  the  registered 
owner,  though  I  doubt  whether  it  would  do  so  in  a  question 
with  a  b<md  fide  onerous  purchaser  or  mortgagee  who  had 
completed  a  title  by  registration  prior  to  the  bankruptcy. 
But  I  have  not  to  decide  this  question.  The  point  arises 
here  neither  with  a  trustee  in  bankruptcy  nor  with  an  onerous 
third  party,  but  with  the  registered  owner  himself.  I  do  not 
think,  assuming  it  to  be  proved,  as  I  think  it  is,  that  Thomson,  the 
registered  owner,  sold  the  boat,  though  not  in  the  statutory 
form,  that  he  can  plead  that  the  contract  he  made  is  null.  I 
think,  on  the  contrary,  that  he  is  bound  by  it  to  deliver  the  boat 
as  he  agreed  to  do,  and  also  that  he  can  be  compelled,  if  necessaiy, 
as  it  will  be  for  the  completion  of  the  pursuer's  title,  to  grant  a 
bill  of  sale  in  the  form  required  by  the  Act  I  concur,  therefore, 
with  the  Sheriff- Substitute's  conclusion,  and  have  only  gone  into 
the  case  at  such  length  because  of  its  general  importance,  and 
because  the  question  of  law,  though  raised  on  record,  does  not 
seem  to  have  been  argued  before  the  Sheriff-Substitute.  So  far  as 
I  can  ascertain,  this  is  the  first  case  in  which  it  has  been  raised. 

.^.  M. 

For  pursuer — Mr.  G.  Wemyss  Renton,  Kirkcaldy. 

For  defender— Mr.  W.  T.  Ketch bn',  Buckhaven. 


No.  109.  SHERIFF   COURT   OF  KINROSS-SHIRE. 

KiHEo^niB..    rpyg   J^oRTH   BRITISH   RAILWAY   Co.,   PxiTdUerS ;    WiLLlAM 
North  Rritiifh  m^^      r\   jr        7 

Railway  Co.  lOD,  Defender. 

—  Carrie7' — Horse — "Inherent  vice^^ — A  tired,  excited  colt  being 

carried  by  mil  became  restive,  fell  down  in  its  horse-box, 
and  injured  itself.  It  was  removed  from  the  box,  and 
the  owner  was  asked  to  take  charge  of  it  but  refused. 
The  railway  company  thereafter  having  incurred  expense 
in  keeping  and  doctoring  it,  held  that  they  were  entitled 
to  repayment. 
Owner^s  "risk  note." — Ojnnion  that  an  owner's  risk  note 
which  did  not  refer  to  conditions  in  the  time  table  did 
not  incorporate  them  ;  and  that  where  conditions  of 
carriage     alternatively    at    owner's     or    carrier's    risk 
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excluded   alike   the  carrier's    liability,   they  were   not  kw» 

'Must  and  reasonable  *"  in  the  sense"  of  17  db  18  Vict    North  MUah 

'      oi  B«UwajOoL 

cap.  31.  vTod. 

The  facts  of  the  case  appear  frc»n  the  note  to  the  inter- 
locutor of  the  Sheriff-Sobstitute  (Liddall),  which  was  as 
follows : — 

Kinross,  I5th  Augutiy  1893. — ^The  Sheriff-Substitute,  having  Augiwtis. im 
heard  parties'  procurators  and  considered  the  whole  process,  finds  sheriff  Liddail. 
(1)  that  the  defender,  on  27th  September,  1892,  consigned  a 
Clydesdale  colt  for  carriage  by  the  purauers  from  Perth  to  Kinross 
by  the  7.15  p.m.  train;  (2)  that  the  said  colt,  in  course  of  convey- 
ance in  a  horse-box  by  the  pursuers*  engine  from  their  loading 
bank  at  Perth  station  to  the  train  at  the  passenger  platform, 
became,  without  any  fault  on  their  part,  unfit  for  conveyance  to 
Kinross ;  (3)  that  it  was  then  removed  from  the  box  at  the  plat- 
form properly ;  (4)  that  the  defender  was  thereupon  requested  by 
the  pursuers  to  resume  custody  of  the  colt  and  take  steps  for  its 
safety,  but  declined  to  do  so ;  (5)  that  the  pursuers  then  called 
in  a  veterinary  surgeon,  and  on  the  following  day  placed  the  colt 
at  livery,  duly  intimating  these  steps  to  the  defender;  (6)  that 
they  thereby  incurred  and  have  paid  chaises  to  the  amount  of 
JE12  6s.  6d.,  being  the  sum  concluded  for,  as  per  receipts  Nos.  6, 
7,  and  8  of  process,  these  charges  being  reasonable  in  amount : 
Finds  in  point  of  law  that  the  pursuers  acted  within  their  rights 
in  incurring  the  said  charges  on  behalf  of  the  defender,  and  that 
the  defender  is  liable  in  reimbursement  thereof  to  the  pursuers : 
Therefore  decerns  against  the  defender  for  the  siun  of  £12  fis,  6d. : 
Finds  the  pursuers  entitled  to  expenses,  subject  to  modification, 
and  decerns.  W.  J.  N.  Liddall. 

Note. — In  this  case  the  pursuers  found  on  a  "risk  note."  This 
is  unnecessary,  as  I  am  of  opinion  that  the  decision  is  in  their 
favour  under  the  ordinary  liability  of  carriers,  but  I  shall  subse- 
quently refer  to  the  "  note." 

On  the  evening  of  27th  September,  1892,  the  defender  con- 
signed a  year-old  Clydesdale  colt  for  carriage  by  the  pursuers 
from  Perth  to  Kinross  by  their  passenger  train  leaving  at  7.15 
p.m.  It  was  placed  in  a  horse-box  and  properly  fastened  at  the 
pursuers'  loading  bank  at  Perth.  The  horse-box  was  fit  for  the 
purpose,  and  in  it  there  were  two  other  horses,  the  property  of  the 
witness  Bennet,  who  accompanied  them  from  the  loading  bank  in 
the  coupi  constructed  at  the  end  of  the  box  for  attendants.  It 
appears  from  the  evidence  of  Bemiet,  of  the  fireman  (Henderson), 
and  of  the  driver  (M*Kinnon)  that  the  defender's  colt  had  become 
restive,  and  had  fallen  down,  cramped  up  in  the  space  of  one-third 
of  the  horse-box,  in  course  of  transit  from  the  loading  bank  to  the 
passenger  platform  to  be  attached  to  the  train,  an  operation  which 
was  conducted  in  such  a  careful  manner  as  not  to  render  the 
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KivtoM-snru.  pursuers  liable  for  developing  restiveness  in  the  animal.  Attention 
^Bi[ihr?/*co*  ^*ving  been  drawn  to  the  state  of  the  animal,  the  side  of  the 
» Tod.  horse-box  was  opened  at  the  platform,  where  it  is  quite  possible  to 
Augiuus,  1803.  reniQYe  ^  horse  safely.  The  colt,  which  was  lying  jammed  against 
the  box,  slid  easily,  back  foremost,  down  the  inclined  lower  half  of 
the  side  of  the  box  on  to  the  platform.  The  stall  collar  was  then 
cut  to  relieve  the  animal.  No  injury  to  the  colt  was  caused  by  this 
removal — the  injuries  had  been  sustained  in  the  box.  I  think  that 
this  removal  was  a  necessary  proceeding  and  was  properly  carried 
out.  It  is  true  that  there  is  a  lack  of  evidence  as  to  who  opened 
the  box.  The  driver  and  the  fireman  say  that  the  persons  who 
opened  it  were  not  railway  servants.  That  it  coidd  have  been 
done  without  more  accurate  observation  by  the  pursuers  certainly 
looks  as'  if  they  had  not  too  large  a  staff  on  duty  at  this  train, 
but  the  point  is  immaterial  for  decision  of  the  case,  the  pro- 
ceeding, by  whomsoever  done,  being  proper.  The  colt  could  not 
have  been  raised  in  the  box,  even  if  it  had  been  able  to  stand, 
which  I  do  not  think  it  was.  Had  the  pursuers  carried  the  animal 
to  Kinross  as  it  lay  in  the  box,  they  would  have  disregarded 
several  duties,  such  as  that  of,  as  carriers,  using  all  reasonable 
means  for  the  preservation  of  the  defender's  property,  that  of 
not  causing  unnecessary  suffering  to  animals,  and  that  of  due  care 
in  implementing  their  contract  with  the  owner  of  the  other  horses 
in  the  box.  It  was  admitted  in  evidence  by  the  defender  that  to 
right  his  colt  it  would  have  been  necessary  to  take  the  other 
horses  out,  and  it  was  maintained  for  him  that  the  horse-box 
should  have  been  taken  back  to  the  loading  bank  and  the  removal 
there  so  effected.  I  do  not  think  that  that  would  have  been  in 
the  circumstances  the  most  reasonable  course  to  adopt.  It  might 
have  taken  a  considerable  time  to  transfer  the  box  owing  to  the 
crowded  state  of  the  lines,  independently  of  the  time  that  would 
have  been  occupied  in  the  removal  of  the  horses;  and,  without 
reference  to  the  delay  that  would  have  resulted  to  the  starting 
of  the  train,  the  owner  of  the  other  horses  might  well  have 
objected  to  the  delay  and  risk  possible  to  them  in  being  unloaded 
and  loaded  again.  Indeed,  he  states  in  his  evidence  that  the 
restiveness  of  the  defender's  colt  was  tending  to  make  his  own 
horses  restive  while  being  taken  from  the  loading  bank  to  the 
platform.  The  best  course  for  the  defender's  colt,  and  also  for  its 
neighbours,  was  to  extricate  it  as  speedily  as  possible  from  the 
box.  It  was  argued  that,  as  defender's  colt  had  come  from  Alloa 
that  morning  by  train,  it  would  not  be  likely  to  be  restive  in  a 
train.  But  as  it  was  a  young  animal,  I  rather  think  that  that 
journey,  the  subsequent  exposure  at  a  sale,  and  the  retrucking  at 
night  combined  to  produce  the  state  of  exhaustion  and  conse- 
quent injuries  which  rendered  it  unfit  for  railway  transit  further. 
This  result  was  due,  without  any  fault  of  the  pursuers,  to  what 
has  been  termed  "  inherent  vice,"  for  which  a  carrier  is  not  liable 
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{BUwer  v  G.  W.  By.,  L.R.  7  C.P.  655 ;  N^tgtnt  v  Smith,  1  C.P.D.  Km«o«HiBiM. 
423),  as  it  falls  within  the  class  of  excepted  risks,  ^aSwr^^oS** 

It  was  argued  for  the  defender  that  as  the  pursuers  had  '2^* 
contracted  to  carry  the  colt  to  Kinross  they  were  bound  to  fulfil  A«igu*ti6. i«b. 
their  contract.  I  do  not  thmk  that  that  argument^  however  8>»«^ffJ'>»«»*"- 
plausible,  is  sound.  When,  subsequent  to  the  formation  of  a  con- 
tract, impossibility  of  performance  arises  through  no  fault  of  the 
promiser,  the  contract  is  discharged  in  such  circumstances  as 
those  under  consideration,  these  not  being  within  the  contract  (see 
Pollock  on  "impossible  agreements"  in  Principles  of  Contract). 
It  was  an  implied  condition  of  this  contract  that  the  colt  should 
remain  in  a  fit  state  for  carriage  to  Kinross  in  one-third  of  a 
horse-box.  This  condition  failing  without  fault  on  the  part  of  the 
pursuers^  the  c(mtract  was  dischaiged.  It  appears  that  the  pur- 
suers, under  advice,  on  the  night  of  the  27th  placed  the  colt  in  a 
vehicle  with  suitable  bedding.  It  was  argued  that,  if  that  was 
possible,  it  was  equally  possible  to  have  taken  it  on  to  Kinross.  I 
do  not  think  that  the  pursuers  would  have  been  warranted  in  so 
doing  or  in  incurring  any  risk,  however  slight,  without  express 
instructions  from  the  defender.  Apparently  it  would  have  required 
a  horse-box  to  itself  and  to  have  been  "  hobbled."  But  this  would 
have  involved  a  new  contract,  and  the  position  adopted  by  the  de- 
fender made  this  impossible.  While  he  was  still  at  the  station  he 
was  informed  that  there  was  something  wrong  with  his  colt,  and  on 
being  subsequently  requested  by  the  pursuers  to  see  to  its  safety 
he  distinctly  declined  to  have  anything  to  do  with  it.  I  can 
quite  understand  that,  annoyed  at  seeing  his  colt  lying  on  the 
platform,  perhaps  without  his  getting  a  very  definite  account  of 
how  it  had  been  placed  there,  and  anxious  to  get  home  with  the 
7.15  p.m.  train — the  last  for  the  day,  as  appears  from  the  time 
table — he  came  to  what  I  regret  I  must  consider  a  hasty  decision 
but  I  think  that  he  should  have  made  subsequent  inquiry. 

The  original  contract  having  been  discharged,  the  pursuers 
ceased  to  have  any  duty  as  carriers,  but  became  of  necessity  agents 
for  safe  custody.  It  is  said  that  the  defender  never  authorised 
the  pursuers  to  incur  such  charges  on  his  behalf.  But  if  one 
party  places  another  in  such  a  position  that  he  is  legally  com- 
pellable to  disburse  for  him,  the  latter  must  indemnify  the  former. 
No  doubt  there  was  no  contract  to  that  effect,  but  it  is  an  instance 
of  quasi-contractual  obligation,  to  which  the  law  attaches  the  same 
results  as  if  there  had  been  really  a  contract.  In  this  position  the 
pursuers  acted  prudently  by  calling  in  a  veterinary  surgeon  and  by 
placing  the  colt  at  livery  under  his  care.  As  to  the  act  of  placing 
at  livery,  the  English  case  of  G,N,Ry,  v  Swaffield,  L.R.  9  Ex.  132, 
was  cited.  It  is  in  point,  but  I  hardly  think  that  authority  is 
necessary.  The  pursuers  could  not  leave  the  animal  lying  on  the 
platform;  they  were  bound  to  act  as  they  did,  and  Mr.  Amot,  the 
station-master,  seems  to  have  acted  with  prudence  throughout. 
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KiBKosMBui.  It  is  true  that  the  defender,  had  the  colt  been  in  hia  own  charge, 

'aUiwSf'ca     ^^^^  h^ve  seen  fit  to  dispense  with  veterinary  attendance  and 
f»Tod.        considered  his  own  skill  sufficient,  but  the  pursuers,  in  view  of  the 

Anjiutw.  1883.  burden  placed  on  them,  were  right  in  obtaining  professional  skill. 

BherMTLiDDAu..  rpi^^  pursuers  have  founded  on  a  "  risk  note,"  that  is  to  say, 
a  special  contract  under  sec.  7  of  17  &  18  Vict.  cap.  31.  The 
document  produced  complies  with  the  statutory  requirements  so 
far  as  signature  by  the  party  contracting  with  the  railway  company 
is  concerned;  but  is  the  special  contract  just  and  reasonable, 
assuming  the  validity  of  the  following  contention  of  the  pursuers  ? 
The  pursuers,  it  may  be  observed,  claim  under  this  risk  note  the 
immunity  of  "  owner's  risk  rate,"  which  they  seek  to  do  by  pro- 
ducing their  time  table  and  pointing  to  page  146.  Now,  on  the 
"  risk  note  "  produced  not  only  is  there  no  reference  to  the  time 
table,  but  conditions  of  contract  are  specially  set  forth  in  which 
no  suggestion  is  made  of  alternative  rates  or  alternative  risks, 
company's  or  owner's.  Therefore  any  condition  set  forth  in  this 
time  table  cannot  be  held  to  be  incorporated  with  the  terms  of 
the  contract  of  the  pursuers  with  the  defender.  Lord  Cranworth, 
in  Peek  v  N,  Staff.  Ry,,  10  H.L.  Ca.  473,  said  that,  to  constitute  a 
written  contract  in  the  sense  of  the  Act,  the  document  signed 
must  either  state  the  terms  upon  which  it  is  agreed  to  carry,  or 
else  refer  to  some  other  document  in  which  they  are  embodied. 
No  doubt  the  pursuers  wish  to  claim  the  immimity  of  owner's  risk 
rate,  as  it  would  appear  that  this  will  now  be  considered  of  a 
higher  order  than  formerly.  If  Scotch  decisions  only  were  looked 
at,  it  would  be  necessary  to  hold  that  owner's  risk  rate  does  not 
protect  the  carrier  from  negligence  or  wilful  misconduct  on  the 
part  of  his  servants.  But  the  decisions  of  the  House  of  Lords  in 
the  cases  of  Brown  y  M.  S.  tk  L.  By,,  8  App.  Ca.  703,  and  of 
G,  W,  By,  V  McCarthy,  12  ih,  218— the  one  an  English  appeal,  the 
other  an  Irish — warrant  the  view  that  it  would  now  be  held  that 
owner's  risk  rate  confers  the  higher  immunity  referred  to  (see  the 
remarks  of  Sheriff  Lees  in  Sprott  v  N,B,  By,,  8  Sh.C.  Rep.  347). 
If  a  person  has  goods  carried  at  owner's  risk,  he  gives  up  his 
right  to  rely  on  the  ordinary  liability  of  a  carrier  as  insurer,  in 
consideration  of  getting  a  lower  rate,  and  practically  becomes  his 
own  insurer.  Why  should  it  be  objectionable  for  a  party  to  be 
his  own  insurer  against  misconduct  on  the  part  of  the  carrier's 
servants  ? 

Assuming,  however,  even  that  the  time  table  alternative  rates 
at  company's  and  owner's  risk  had  been  validly  included  in  the 
present  case,  I  do  not  think  that  this  "risk  note  "or  special 
contract  would  have  been  "just  and  reasonable."  It  has  been 
regarded  as  a  fair  inference  that  a  special  contract  is  "just  and 
"  reasonable "  if  an  alternative  rate  at  company's  risk  is  offered. 
The  pursuers  at  page  146  of  their  time  table  give  a  rate  of  4d.  per 
mile  and  of  3d.  per  mile  at  company's  risk  and  at  owner's  risk 
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respectively,  and  to  this  is  appended  a  reference  to  page  143  for  a  KwmoexMiM. 

declaration  of  conditions  on  which  horses  are  carried.     On  page    ^£3i^J?oo!* 

143  there  is  nothing  about  hordes,  but  at  page  151,  as  indicated        *^- 

bj  MS.  correction  in  the  time  table  produced,  there  occurs: —  Angurti6.iw3. 

"  The  North  British  Railway  hereby  give  notice  that  they  will  »»»««*' ''">»>^ 

"receive,  fomard,  and  deliver  horses,  cattle,  and  other  animals 

"  solely  on  and  subject  to  the  following  conditions: — The  Company 

"  will  not  be  responsible     ....     for  any  injury  or  damage 

"  occurring  to  the  same  whilst  travelling  or  loading  or  unloading, 

"  however  occasioned."    Now,  the  question  is,  if,  even  at  the  higher 

rate,  the  pursuers  purport   to  limit   so   largely   their  ordinary 

liability  as  carriers,  can  the  special  contract  at  the  lower  rate  be 

"just  and  reasonable"?     I  think  that  it  cannot  be  considered  as 

such.     It  may  be  said  that  such  a  limitation  of  ordinary  liability 

would  be  regarded  as  nnll  and  void,  as  it  was  in  the  case  of 

M'Manus  v  L.  d:   Y.  Ry.y  4  H.  A  N.  327;   but  that  is  not  a 

sufficient  answer.      The  defender  here  no  doubt  knew  that  his 

horse  was  being  carried  at  a  lower  rate,  as  appears  from  his  agent's 

letter  to  Mr.  Amot  of  28th  September,  1892.     But  if  he  ever  had 

the  conditions  of  the  alternative  rate  definitely  before  him,  he  might 

naturally  inquire  what  benefit  he  would  gain  by  paying  the  higher 

rate.     This  risk  note  therefore  appeara  to  be  invalid.     The  point 

upon  which  I  have  considered  it  so  was  suggested  by  the  Irish 

Court  in  Corrigan  v  G.N.  Ry.  and  M,  S.  ds  L.  By.,  6  L.R.  Ir. 

Ex.  90,  but  no  opinion  was  given,  it  not  being  necessary  for  the 

decision. 

The  charges  which  were  incurred  by  the  pursuers  in  connection 
with  the  defender's  colt,  and  of  which  repayment  is  now  sought, 
appear  from  the  evidence  to  have  been  the  reasonable  and  usual 
charges. 

It  was  represented  for  the  defender  that  no  request  for  pay- 
ment prior  to  this  action  was  made  by  the  pursuers  to  the  defender. 
But  such  request  would  have  been  of  little  use,  as  the  defender's 
agent  wrote  to  the  pursuers  that  all  liability  for  the  charges  was 
repudiated  on  behalf  of  his  client,  and  that  any  action  therefor 
would  be  resisted,  and  an  action  at  his  instance  for  the  value  of 
the  colt  against  the  pursuers  was  intimated.  W.  J.  N.  L. 

This  judgment  was  not  appealed. 
For  pursuers — Mr.  J.  Wilson,  Kinross. 
For  defender— Mr.  J.  Bogie,  Kinross. 


SHERIFF  COURT  OF  DUMBARTONSHIRE.         No.  110. 
Dumbarton  County  Council  and  Others,  Pursuers;       ^SSS!*"" 
DuGALD  Maclachlan,  Defender.  Daiibium 

Propei^ty — Feu  contract — Use  of  house  cw  infvmvary — /nt^rcf tc^  »c?tV«ctachiMi. 
— Title  to  sue. — A  feuar  undertook  by  his  feu  contract  to 
erect,  uphold,  and  maintain  in  all  time  coming  a  terrace 
of  good  and  substantial  self-contained  dwelling-houses, 
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^^BBiKL*''  ^^^  ^  erect  no  other  buildings  than  those  specified  in 

DuiibMton  *^®  ^®^  contract.     Held  that  the  superior  and  the  feuar's 

County  Council,  othcr  disponccs  were  entitled  to  interdict  against  one  of 

ji^chi»n.  ^jjg  disponees  using  his   house  temporarily  as   an   in- 

firmary. 
The  circumstances  of  the  case  appear  from  the  following 
interlocutors : — 
Junej7.i8w.  DuMBABTON,  27th  June,  1893.— The  Sheriff-Substitute,  having 

Sheriff  QiBMi.  again  heard  parties'  procurators,  and  resumed  consideration  of 
the  cause,  repels  the  defender's  pleas  in  law,  except  the  third, 
and  grants  interdict  against  the  defender  from  using  or  occupying 
the  house  and  premises  belonging  to  him  at  No.  1  Glenan  Gardens, 
Helensburgh,  by  himself,  his  tenants,  or  servants  as  a  hospital, 
or  as  a  house  for  keeping  patients  in  in  connection  with  a 
hospital ;  said  interdict  to  take  effect  only  after  the  expiry  of 
one  calendar  month  from  the  date  hereof:  Finds  no  expenses 
due  to  either  party,  and  decerns.  Francis  Gebbib. 

Ifote, — The  pursuers,  or  most  of  them,  are  neighbouring  feuars 
to  the  defender,  and  it  is  not,  and  I  think  cannot  be,  seriously 
disputed  that  they,  or  some  of  them,  have  sufficient  interest  and 
title  to  appear  in  the  suit.  The  defender's  title  rests  on  a 
contract  of  ground  annual  between  the  leading  pursuer  and  the 
defender's  author,  and  the  same  deed  forms  the  foundation  of 
several  of  the  other  pursuers'  titles,  so  that  there  is  mutuality 
of  interest  and  obligation  among  some,  if  not  all,  of  them.  The 
object  of  the  action  is  to  prohibit  the  defender  or  his  tenants 
from  using  his  house  as  a  hospital,  which  the  defender  designates 
an  infirmary.  What  the  distinction  between  the  two  is  it  may 
not  be  easy  to  define,  but  it  may  be  taken  that  no  patient 
suffering  from  an  infectious  disease  will  be  admitted  to  the 
premises.  The  pursuers  object  to  the  alleged  use  of  the  subjects 
both  on  the  ground  of  nuisance  and  on  limitation  in  the  defender's 
title.  If  the  pursuers  mean  to  contend  that  a  hospital  is  a 
nuisance  at  common  law,  I  should  hesitate  to  assent  to  such  a 
proposition;  but  I  am  inclined  to  agree  with  them  on  the 
second  ground,  although  it  presents  to  my  mind  a  nice  and 
delicate  question. 

The  clause  in  the  title  which  is  said  to  be  contravened  is, 
so  far  as  material,  as  follows : — "  The  second  party  and  their 
"  foresaids  (the  defender,  his  heirs,  and  successors)  shall  be  bound, 
"  as  they  hereby  bind  and  oblige  themselves  and  them,  to  erect 
"and  finish  prior  to  the  term  of  Whitsunday,  1877,  on  the  piece 
"  of  ground  before  disponed,  and  thereafter  to  uphold  and  maintain 
"  in  all  time  coming,  a  terrace  of  good  and  substantial  self-contained 
"dwelling-houses  .  .  .  which  shall  be  capable  of  yielding  a 
"yearly  rent  of  at  least  treble  the  amount  of  the  said  yearly 
"  ground  rent  or  ground  annual  and  proportion  of  feu-duty  after 
"specified;  declaring  that  the  dwelling-house  to  be  erected  on 
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"each  of  the  said  pieces  of  ground  shall  consist  at  least  of  two    BuiiBAftTOH- 
"  storeys  and  attics,  with  washing-houses  and  cellars  at  the  back     ^0,^,40^ 
"thereof,     .     .     .     and  declaring  also  that  no  buildings  other |2j*;'*^^g}2{. 
"than  those  above  specified  shall  be  built  by  the  said  second    juneF.iws. 
"party  on  the  pieces  of  ground  before  disponed."     Such  is  the  sheriffQiBBii. 
prohibition  which  it  is  said  strikes  at  the  proposed  use  of  the 
subjects.     The  terrace,  consisting  of  a  series  of  connected  buildings, 
has  been  built  for  years  and  occupied  only  as  dwelling-houses. 

Many  illustrations  of  prohibitions  are  referred  to  in  Professor 
Rankine's  "Land  Ownership,"  e,g.^  "a  cholera  hospital  did  not 
"contravene  a  clause  of  carrying  on  any  business  which  may 
"  be  considered  to  be  hurtful  or  nauseous  or  occasion  disturbance 
"to  the  neighbouring  feuars."  A  prohibition  against  a  vassal 
allowing  to  be  kept  on  the  feu  "  any  public-house  or  tavern " 
has  been  held  to  strike  at  an  inn  or  hotel  with  sleeping  apartments 
for  travellers,  and  a  hydropathic  establishment  even,  though  the 
latter  was  not  licensed  for  the  retail  of  liquors,  but  a  place  for 
the  sale  of  liquors  off  the  premises  is  neither  a  public-house  nor 
a  beer-house,  while  it  is  a  beer-shop.  A  case,  Etoing  v  ffcutie, 
5  R.  439,  comes  very  near  to  the  present,  where  the  real  condition 
that  buildings  on  ground  feued  out  as  a  terrace  in  a  town  "  shall 
"  be  used  as  private  dwelling-houses  only  in  all  time  coming  "  was 
held  to  be  prohibitive  of  a  large  school  for  girls  to  accommodate 
twelve  boarders  and  fifty  day  scholars;  and  in  an  English  case, 
Bramwell  v  Lang,  10  Ch.  D.  691,  a  prohibition  against  carrying 
on  any  "business"  may  be  contravened  by  opening  a  hospital 
where  small  payments  are  made  by  the  patients  according  to 
their  means. 

In  JSufing'a  case  the  words  are,  the  buildings  are  to  be  "  used 
,  "as  private  dwelling-houses  only  in  all  time  coming,"  and  those 
in  Bramwell  are  against  carrying  on  any  "business,"  while  in 
the  present  case  there  is  nothing  said  about  the  use  of  the 
buildings.  The  words  are  to  "erect"  and  maintain  in  all  time 
coming  "  a  terrace  of  good  and  substantial  self-contained  dwelling- 
" houses,"  and  "declaring  that  no  buildings  other  than  those 
"  above  specified  shall  be  built."  Now,  does  the  absence  of  any 
reference  to  use  in  the  present  case  create  any  distinction  between 
it  and  the  cases  of  Swing  and  Bramwell,  or  is  the  use  to  be 
inferred  from,  and  implied  in,  the  phrase  "  self-contained  dwelling- 
"  houses"?  I  regard  "private  dwelling-house"  as  substantially  the 
same  thing  as  "  self-contained  dwelling-house."  I  incline  to  think 
therefore  the  latter  is  to  be  held  to  be  the  true  meaning  and 
intention  of  the  parties  to  the  contract.  If  the  defender  had 
proposed  to  build  a  hospital  or  infirmary,  I  think  there  could 
be  little  doubt  his  proceeding  would  have  been  a  contravention 
of  the  clause,  and  could  have  been  interdicted.  A  hospital  can 
hardly  with  propriety  be  designated  a  self-contained  dwelling- 
bouse.     If,  then,  he  could  be  prevented  from  building,  ought  he 
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DoMBAMoii-    not  also  to  be  prevented  from  converting  his  premises  into  a 

Dumbarton     l^ospital  ?     I  think  he  ought,   because  it  is  purely  and  simply 

^r"^«dS?hUm.  *^   invasion   of    the    prohibition,    even    although    the    hospital 

JanesTiMs.    ^^   ^'^^  ^  ^®  permanent  but  temporary,   and  limited  to  a  few 

sheriffGiBBiB.  years. 

There  is  not  much  force  in  the  defender's  plea  that  the 
petition  comes  too  late,  the  premises  having  been  occupied  at 
Whitsunday  last,  for  an  interdict  is  a  competent  remedy  against 
an  izmovation  which  is  recent. 

A  month  has  been  allowed  before  the  interdict  takes  effect 
to  enable  other  premises  to  be  secured,  and  the  patients  properly 
removed. 

I  am  not  disposed  to  subject  the  defender  in  expenses.  It 
is  a  nice  question,  and  I  do  not  think  he  purposely  intended 
to  evade  his  obligation,  and  probably  he  was  influenced  in  the 
matter  as  much  on  public  and  humane  grounds  as  from  any 
consideration  of  private  interest,  F.  G. 


jfliy  n^i893.  Dumbarton,  I7th  July,  1893.— The  Sheriff  having  considered 

shertirLin.  ^jie  causc,  dismisses  the  action  quoad  the  pursuers,  Helen  Cooper 
Dingwall,  Mary  Ann  Jane  Dingwall,  Isabella  Dingwall,  and 
Alexander  Frew;  quoad  ultra,  for  the  reasons  assigned  by  the 
Sheriflf- Substitute,  and  under  reference  to  the  annexed  note, 
adheres  to  the  interlocutor  complained  of,  and  decerns ;  finds 
the  defender  liable  to  the  pursuers,  other  than  those  named 
above,  in  their  expenses  of  the  appeal,  &c.  J.  M.  Lees. 

I^ote, — I  share  the  difficulty  which  the  Sheriff-Substitute  has 
felt  in  disposing  of  the  cause,  but,  after  careful  consideration,  I 
agree  with  him  in  his  grounds  of  judgment. 

I  think  it  is  plain  there  is  no  relevant  averment  for  granting 
interdict  at  common  law,  and  as  the  four  pursuers  named  in 
the  interlocutor  have  no  other  locus  standi,  the  action  so  far  as 
at  their  instance  must  be  dismissed. 

It  is  urged  that  the  provisions  of  the  contract  of  ground 
annual  applicable  to  the  ground  restrict  the  defender  from  using 
his  house  other  than  as  a  self-contained  dwelling-house,  and 
that  the  use  to  which  he  proposes  to  put  it  is  other  than  as  a 
dwelling-house.  The  defender  disputes  both  of  these  assertions, 
and  maintains  that  the  restrictioTi  strikes  only  at  the  external 
appearance  of  the  building  on  his  ground. 

Assuming  for  the  moment  that  the  provisions  of  the  contract 
apply  to  use  as  well  as  erection,  the  question  would  then  be, 
is  a  hospital  a  self-contained  dwelling-house?  In  Buchanan  v 
Marvy  10  R.  936,  the  late  Lord  Justice-Clerk  defined  a  dwelling- 
house  as  "  a  building  meant  to  be  lived  in  as  opposed  to  a  shop," 
and  a  self-contained  house  as  "one  adapted  for  the  residence 
"of  a  single  family."  His  lordship  proceeded  further  with  the 
definition,  but  as  the  question  at  issue  in  that  case  w^as  one  of 
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structure  and  not,  as  here,  of  use,  it  is  not  necessary  to  quote     ^JJ^"' 
more  of  the  definition.  DuiSitoii 

Now,  it  is  true  that  a  hospital  is  not  a  shop,  and  that  its  J^S^!^. 
occupants  dwell  more  continuously  in  it  than  those  who  reside  juiy  nTiwi 
in  an  ordinary  house ;  but  they  embrace  more  than  a  single  sheriFLnB. 
femily,  and  could  not  be  reasonably  assimilated  even  to  persons 
boarding  with  a  family.  Such  persons  are  there  either  because 
they  have  no  family  of  their  own  to  live  with,  or  because  they 
wish  to  purchase  the  privilege  of  incorporating  themselves  to 
some  extent  for  a  time  with  the  family  occupying  the  house. 
But  in  a  hospital  there  is  no  material  element  of  family  life 
present,  except  that  the  patients  live  under  the  same  roof  with 
one  another  and  with  the  tenants  (or  owners)  of  the  house.  If 
any  stranger  in  a  town  pointed  to  a  hospital  and  asked  if  it 
was  a  dwcllintj^-house,  the  answer  given,  I  think,  would  always 
be,  "  No,  it's  a  hospital."  Common  sense,  it  seems  to  me,  would 
reject  the  idea  of  describing  a  hospital  as  a  self-contained  dwelling- 
house.  In  Ewing  v  Ilastie,  5  R.  439,  it  was  held  that  a  boarding 
school  was  not  a  dwelling-house;  and  I  agree  with  the  Sheriff- 
Substitute  that  this  intended  hospital  could  not  be  described 
juHtly  as  a  self-contained  dw^elling-house. 

But  it  was  urged  for  the  defender  that,  even  though  his  house 
was  built  originally  as  a  dwelling-house,  he  was  entitled  at  once 
to  use  it  in  other  ways  than  as  a  self-contained  dwelling-house. 
Now,  it  is  true  that  Lord  Shand  in  Fraser  v  Dottmie,  4  R.  942, 
followed  to  some  extent  by  Lord  Kinnear  in  Btichanan  v  Marr, 
10  R.  936,  indicated  an  opinion  that  the  superior  may  be  held 
to  have  implied  that  in  the  course  of  time  the  restriction  would 
work  off.  But  Lord  Shand's  and  Lord  Kinnear's  dicta  were  obiter^ 
and  Lord  Rutherfurd  Clark's  incisive  dissent  from  the  judgment 
in  Bv>chanan^s  case  would  compel  the  gravest  consideration  in 
disposing  of  this  plea  of  the  defender's,  if  it  could  fairly  be  raised 
in  the  present  case. 

But  the  common  title  of  the  parties  requires  the  feuars  not 
merely  to  erect  but  to  uphold  and  maintain  in  all  time  coming 
a  terrace  of  good  and  substantial  self-contained  dwelling-houses, 
and  if  this  provision  forbade  the  erection  of  a  hospital,  but  did 
not  prevent  the  turning  of  a  dwelling-house  after  erection  into 
a  hospital,  it  would  be  equally  inefficacious  to  prevent  its  being 
turned  into  a  shop.  I  therefore  think  the  appellant  has  not 
shown  that  the  Sheriff-Substitute  has  arrived  at  an  erroneous 
result  in  his  construction  of  the  provisions  of  the  contract  of 
ground  annual  as  amounting  to  a  continuing  restriction  on  the 
character  of  the  buildings.  And  it  will  be  noticed  that  the 
action  is  not  merely  at  the  instance  of  the  other  owners  of  the 
terrace,  who  may  fairly  be  assimied  to  have  bought  their  houses 
on  the  footing  that  the  terrace  was  to  continue  to  be  one  of 
self-contained  dwelling-houses,  but  it  is  also  at  the  instance  of 
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^"SnuT*"'    *^®  superior  who  made  the  stipulation  for  his  own  protection  and 

Dombirtoii     ^^i^irs.     I  gather  that  the  transaction  was  a  feuing  speculation. 

AaTflaSSihilk.  The   feuar  had   to  erect  the   fourteen   houses   by  Whitsunday, 

Juiy"i7ri898.     1877,  and  he  could  not,  of  course,  occupy  fourteen  self-contained 

flbuifflaB.    dwelling-houses  as  such  in  a  non-Mormon  town.      It  must  thus 

have  been  in  the  contemplation  of  the  parties  to  the  contract 

that  other  parties  would  be  interested  in  its  provisions.      And 

it  is  further  obvious  that  the  superior  was  not  looking  merely 

to  the  security  of  his  ground  obligations,  for  flatted  tenements 

are  a  better  security,  and  the  feuars  are  restricted  from  erecting 

any  more  buildings  than  those  specified  in  the  contract  of  groimd 

annual  ;  but   the   more   buildings   the   better  security   for  the 

superior.      Neither  is  there   room  for  saying  that  the  superior 

was  only  protecting  his  own  interests  till  all  the  feuing  stances 

were  taken,  for  by  the  contract  they  were  all  taken. 

It  therefore  seems  to  me  that  the  restriction  on  the  character 
of  the  houses  to  be  erected  was  not  intended  for  the  benefit  of 
the  superior  alone,  but  also  and  mainly  for  the  feu-disponees, 
and  that  the  restriction  was  meant  to  be  a  continuing  one  and 
to  a£fect  the  subsequent  use  of  the  buildings  after  erection. 

The  Sheriff-Substitute  has,  in  the  exercise  of  his  disci^ctioDy 
dealt  leniently  with  the  defender  in  the  matter  of  expenses,  but 
to  this,  properly  enough  perhaps,  no  objection  was  taken.  As, 
however,  he  has  persisted  in  his  opposition  to  the  protection 
sought  by  the  pursuers,  it  is  fair  he  should  bear  the  expenses 
of  the  appeal.  And  as  the  rights  of  the  parties  at  common  law 
were  not  discussed,  and  as  the  four  pursuers  who  have  been 
put  out  of  the  action  have  not  caused  the  defender  any  extra 
expense,  I  do  not  give  expenses  as  regards  them.  J.  M.  L. 

For  pursuers — Mr.  Robert  Grieilson  (Messrs.  Keydbns,  Strang, 

k  GiRVAN),  Glasgow. 
For  defender— Mr.  John  B.   Maclachlan  (Messrs.  Geo.   Mac- 

LACHLAN  &  Son),  Helensburgh. 


No.  111.  SHERIFF   COURT  OF  STIRLINGSHIRE. 

BiiaLiKosHiEB.  jj^j^g  ^j,  Hamilton,  Pursuer;  Kincaid  Smith,  Defender. 
t»  Smith.  Landlord  and  Tenant — Tacit  relocation  of  yearly  tenancy — 

Evidence — Diary  of  deceased  person, — Facts  bevond  the 
memory  of  living  men,  particularly  an  agreement  to 
excamb,  held  instructed  by  regular  business  journal  of  a 
contemporar3^  Circumstances  in  which  held  proved  that 
an  informal  agreement  to  excamb  two  portions  of  groimd 
had  long  ago  been  entered  into  and  acted  upon,  and 
that  the  representatives  of  the  original  parties  now 
occupied,  with  regard  to  one  of  the  portions,  the  relative 
positions  of  landlord  and  tenant  under  a  yearlv  lease 
renewed  by  t^icit  relocation. 

This  was  an  action  of  removing  at  the  instance  of  the 
Duke    of    Hamilton   against   Captain   Kincaid   Stnith,  of 
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Polmont  House.  The  pursuer  maintained  that  he  was  the  BmuwmiMm. 
proprietor  and  the  defender  the  yearly  tenant  by  tacit  ^'^VbSS?."**" 
relocation  of  a  small  portion  of  ground  at  Brightons,  in  the 
parish  of  Polmont,  forming  part  of  a  field,  the  remainder  of 
which  was  the  property  of  the  defender.  The  pursuer 
further  alleged  that  the  defender  and  his  authors  had  for 
many  years  back  paid  a  rent  of  £2  for  this  ground  as 
yearly  tenants.  The  defender  claimed  a  right  of  property 
in  the  whole  field,  and  denied  that  rent  had  been  paid  for 
any  part  of  it.  A  proof  was  aUowed,  and  the  facts  disclosed 
will  be  found  in  the  notes  of  the  Sheriff  and  Sheriff- 
Substitute.  The  Sheriff- Substitute  (Scoti-Moncrieff) 
found  for  the  pursuer,  and  ordained  the  defender  to 
remove  within  one  month.  The  following  note  was 
appended  to  his  interlocutor: — 

If  it  be  established  that  the  defender  holds  the  ground  in  Jan.  m.  law. 
question  as  a  tenant  of  the  pursuer,  deriving  his  possession  from  ajwriffsoorr- 
him,  then  the  validity  of  the  pursuer's  title  is  really  unnecessary. 
It  would  not  be  for  the  defender  to  call  it  in  question.  Now,  in 
my  opinion,  this  relationship  of  landlord  and  tenant  between 
the  parties  to  the  action  has  been  proved.  But  the  case  is  a 
very  peculiar  one,  and  I  think  it  fortunate  that  in  the  course 
of  the  proof  the  whole  history  of  the  original  transaction  and 
what  followed  upon  it,  extending  over  a  period  of  something 
like  120  years,  has  been  brought  to  light.  The  mystery  of 
these  annual  payments  by  the  defender  and  his  authors  to  the 
pursuer  for  the  possession  of  ground  which  presumably  formed 
part  of  the  Polmont  estate  has  been  cleared  away  by  evidence 
derived  from  different  sources,  but  fitting  together  in  an  exceed- 
ingly satisfactory  manner  and  rendering  the  present  position  of 
parties  quite  intelligible.  In  thus  tracing  the  matter  back  to  its 
origin  it  was  necessary  to  accept  at  second  hand  the  statements 
of  persons  now  deceased,  and  the  letters  and  other  documents 
of  those  whose  handwriting  could  not  be  sworn  to  by  witnesses 
actually  acquainted  with  the  writers,  but  which,  from  all  the 
circumstances  surrounding  them,  might  with  the  utmost  certainty 
be  accepted  as  genuine.  Were  it  always  necessary  to  produce 
witnesses  who  could  speak  from  personal  knowledge  to  the 
authenticity  of  an  old  writing,  there  would  be  great  difficulty  in 
obtaining  any  evidence  at  all  upon  "ancjent  matters."  In  the 
course  of  the  proof  there  were  produced  the  books  of  the  Hamilton 
estates^  which  are  surely  as  much  entitled  to  credit  as  those  of  the 
best  mercantile  firm.  The  idea  that  any  of  the  entries  which  they 
contain  were  prepared  with  a  view  to  this  case  was  too  preposterous 
to  be  even  suggested.  Amongst  the  documentary  evidence  pro- 
duced were  a  series  of  volumes  called  a  journal,  and  which  appear 
to  have  been  kept  by  or  under  the  directions  of  Mr.  Burrell,  a 
22 
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snmLiiiGSBiM.  former  chamberlain   upon   the    Hamilton    estate.      They    were 

^'****8mfSf"***°  ^^^^^  ^^^  produced  by  the  witness  Mr.  Barrowman.      No  one 

jin-lerMB.    ^^^'  living  can  identify  the  handwriting  of  Mr.  Burrell  or  his 

sheriffscoTT-   clcrk,  but  no  one  in  his  senses  can  doubt  that  these  books  are 

MoacaiivF.     ^j^^^  ^^^^^  profess  to  be.     The  diary  of  a  living  person  has  been 

rejected,  but  the  •Court   carefully   abstained   from  deciding  the 

question  whether  the  diary  of  one  who  is  deceased  is  to  meet  with 

the  same  fate.     This,  moreover,  is  not  a  diary  in  the  ordinary 

meaning  of  the  term — containing  a  record   of  the   private  acts 

and  imaginings  of  the  author — but  rather  a  journal  of  his  work 

as  a  land  agent,  and  to  be  placed,  it  seems  to  me,  in  the  category 

of  ledgers  and  such  books,  which  are  admissible. 

Having  made  these  observations  with  a  view  to  meet  the 
objections  which  were  taken  to  a  great  part  of  the  evidence,  I 
will  mention  very  briefly  what  appears  to  be  the  history  of  the 
piece  of  land.  In  the  last  century  there  seiems  to  have  existed 
within  the  present  policies  of  Polmont  House  a  small  portion  of 
ground  known  as  the  "  hangman's  acre."  I  am  not  aware  of  any 
authority  upon  the  subject  which  this  name  suggests,  but  from 
one's  general  knowledge  of  the  powers  of  ancient  barons,  it  may 
be  inferred  that  originally  this  land  was  a  perquisite  of  the  barony 
hangman,  a  species  of  glebe,  the  fruits  of  which  he  enjoyed.  In 
1774  the  hangman's  office  was,  it  is  to  be  hoped,  in  abeyance,  but 
at  all  events  at  this  date  the  Duke  of  Hamilton  drew  rent  for  this 
land.  Its  situation  could  not  have  been  a  convenient  one  for 
either  the  Duke  or  his  vassal,  and  one  is  not  therefore  surprised 
to  hear  of  the  excambion  which  was  carried  out  between  the 
parties.  This  transaction  is  duly  recorded  in  Mr.  BurrelFs 
journal  under  date  6th  May,  1774.  He  took  a  leading  part  in  it 
as  representing  the  Duke.  The  three  portions  forming  the 
**  hangman's  acre  "  were  first  measured,  and  then  those  concerned 
proceeded  to  Brightons  and  measured  off  nine  acres  at  a  place 
where  the  Duke  had  minerals  and  worked  them,  but  had  no  surface 
ground  upon  which  to  build  colliers'  houses.  Of  these  nine  acres 
it  was  agreed  that  two  and  a  half  should  belong  to  his  Grace  for 
ever  in  lieu  of  the  "  hangman's  acre,"  "  which  will  make  a  row  of 
"  colliers'  houses  that  will  hold  as  many  colliers  as  ever  this  work 
"  will  need,"  and  the  remainder  be  leased  for  the  period  of  ninety* 
nine  years  from  Mr.  Laurie,  then  proprietor  of  the  Polmont  estate^ 
whose  singular  successor  is  the  defender.  Even  a  verbal  contract 
of  excambion,  if  it  takes  effect,  is  valid.  Was  this  arrangement 
ever  afterwards  acted  "upon?  What  do  we  find?  Upon  this 
ground  at  Brightons,  which  has,  I  think,  been  clearly  identified 
with  that  in  the  dispute,  there  are  several  cottages  which  do 
belong  to  the  pursuer,  and  for  which  he  seems  to  pay  neither  feu- 
duty  nor  rent.  After  the  date  of  this  transaction,  the  entering 
of  rent  for  the  "  hangman's  acre "  drops  out  of  the  ducal  rental 
book  and  another  for  land  at  Brightons  takes  its  place.     At  first 
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the  land  acquired  and  that  which  was  leased  seems  to  have  been  siimuiwyBiM. 
let  by  the  Duke  to  the  same  tenant.  Then  the  right  to  the  lease  ^'*'^J/*J2J£"*** 
fell  into  the  hands  of  another  party  and  was  finally  bought  up,  jtax.'u^wn. 
before  the  expiring  of  the  ninety-nine  years,  by  a  now  deceased  sheriiicon. 
proprietor  of  Polmont.  In  perfect  consistency  with  these  facts  ''^***""- 
the  Duke  ceases  to  pay  rent  for  the  leased  ground,  as  appears 
from  the  rental  books.  That  the  proprietor  of  Polmont  should 
beeome  tenant  of  his  two  and  a  half  acres  of  which  the  Duke  was 
landlord  was  the  most  natural  thing  in  this  world,  seeing  that  the 
former  now  possessed  the  remainder  of  the  field  from  which  it  was 
originally  measured  off.  Accordingly  the  Hamilton  rental  books 
show  that  for  many  years  back  successive  proprietors  of  Polmont, 
including  the  defender  and  his  deceased  father,  have  made  pay- 
ment, although  certainly  not  regularly,  of  £2  as  rent  for  this 
ground  at  Brightons.  Both  the  late  Mr.  Smith  and  bis  son,  the 
defender,  seem  to  have  from  time  to  time  called  for  explanations 
from  the  pursuer's  chamberlain.  They  have  got  these  explana- 
tions, and  continued  to  pay  and  obtained  receipts.  With  reference 
to  the  present  defender,  Mr.  Mitchell,  late  obamberlain,  makes  a 
statement  which,  seeing  it  is  not  contradicted,  seems  to  me 
almost  conclusive  in  itself.  He  says,  '^  Captain  Kincaid  Smith 
"  told  me  to  press  Mr.  Neilson  (his  factor)  to  pay  the  rent  account 
"  of  the  ground  in  question  regularly,  as  he  did  not  want  the  rent 
"of  one  year  to  go  into  another."  The  titles  of  the  Polmont 
estate  exclude  the  ground  given  in  lieu  of  the  "hangman's  acre," 
and  the  defender  has  failed  to  point  out  to  what  this  exclusion 
refers  if  not  to  the  land  in  question.  When  his  father  purchased 
houses  standing  at  the  east  end  of  this  land,  he  obtained  a  title 
setting  forth  that  they  were  built  upon  ground  belonging  to  the 
Duke,  and  at  the  same  time  a  limited  warrandice  from  the  sellers. 
The  present  position  of  the  defender  seems  to  be  this — Upon 
succeeding  to  the  estate  he  must  be  held  by  his  actings  to  have 
agreed  to  continue  to  be  what  his  father  had  been,  viz.,  the  tenant 
of  this  small  portion  of  ground.  In  its  occupancy  he  has  con- 
tinued, but  under  no  lease,  merely  tacit  relocation  renewing  from 
year  to  year.  His  right  to  occupy,  such  as  it  is,  flows  from  the 
pursuer — comes  from  him  anew  every  year.  That  being  the  case, 
the  pursuer  is  entitled  to  his  legal  rights  as  landlord.  Whether 
his  title  to  the  land  be  good  or  bad,  he  can  at  all  events  remove 
the  defender. 

Upon  appeal  the  Sheriff  (Lees)  adhered,  and  added  the 
following  note  :-^ 

I  was  favoured  by  the  agents  of  the  parties  with  an  able  and    March  i.  isw. 
painstaking  argument.     The  only  position  the  defender  is  able  to    ^^^^^ 
take  is  to  destroy,  if  possible,  the  pursuer's  argument.     He  has 
been  in  possession  of  the  ground  in  dispute  and  of  the  "hang- 
"  man's  acre,"  but  he  has  no  proprietory  title  except  to  one  of  the 
pieces  of  ground.      If  the  excambion  took  place  in  1774,  he  is 
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BtiMjwoBHiML  proprietor  of  the  "hangman's  acre";  if  it  did  not,  he  remains 
'^^Vsmito  "*"°  proprietor  of  the  groimd  in  dispute.  But  from  one  subject  or  the 
lUrehiiiM.  other  it  would  seem  he  must  go.  For  a  long  period  of  years  he 
Bh«riffLBw.  h^  P&i<i  the  pursuer  a  rent  of  £2  per  annum  with  more  or  less 
regularity.  The  oral  evidence,  the  writs  of  the  pursuer,  and  an 
analysis  of  the  diminished  scale  of  payments  show  plainly  that  it 
was  for  the  ground  in  dispute  that  this  payment  of  £2  was  made, 
and  the  defender  is  unable  to  explain  away  this  payment  except 
by  the  conjecture  that  it  was  made  in  error  or  else  for  the  houses 
in  the  south-west  comer  of  the  ground.  But  it  could  hardly  be 
for  these  houses  that  the  money  was  paid,  for  the  pursuer,  and 
not  the  defender,  had  possession  of  them.  Now,  what  the 
defender  wants  to  do  is  to  keep  both  pieces  of  ground,  and  cease 
to  pay  rent ;  but  he  is  unable  to  show  a  title  to  both,  and  if  he  is 
only  lessee  of  the  one,  he  is  either  tenant  at  will  or  by  the  year 
of  the  other,  and  cannot  therefore  remain  in  possession  a^nst  the 
will  of  the  owner  of  the  ground.  There  is  nothing  to  show  at 
what  period  the  annual  holding  would  expire ;  and  as,  owing  to 
the  appeal,  the  date  fixed  by  the  Sheriff-Substitute  cannot  now  be 
made  the  date  of  removing,  and  as  Whitsunday  is  not  very  far 
off,  and  is  perhaps  a  more  probable  date  for  the  ish  of  the  lease, 
I  have  made  it  the  date  of  removing. 

The  Sheriff-Substitute  has  succinctly  narrated  the  more  salient 
matters  that  go  to  make  out  the  pursuer's  case,  but  there  are 
numerous  other  small  adminicles  of  evidence  all  to  the  same  effect^ 
and  there  is  no  evidence  whatever  to  the  contrary.  I  see  no  room 
for  reasonable  doubt  that  this  excambion  took  place  in  1774,  and 
all  that  can  be  said  is  that  there  is  not  shown  to  have  been  any 
formal  execution  of  the  contract  in  writing.  But  it  is  certain  that 
an  excambion  was  intended,  and  it  is  hardly  probable  that  even  a 
hangman's  acre  would  be  left  in  a  state  of  suspense  for  118 
years.  On  the  contrary,  there  are  a  great  many  pieces  of 
evidence  to  show  that  the  excambion  took  place  and  was  acted 
on,  and  that  the  validity  of  the  transaction  was  recognised  and 
acquiesced  in  by  the  authors  of  the  defender.  On  the  other  hand, 
it  is  not  shown  that  the  contract  was  not  put  in  writing,  and  it  is 
certain  that  the  authors  of  the  defender  regarded  the  contract  as 
validly  executed,  for  they  both  recognised  it  in  their  titles  and 
thereafter  paid  rent  for  ground  which  they  previously  owned. 
The  pursuer,  too,  has  built  houses  on  part  of  the  ground  without 
challenge,  and  the  defender  has  also  on  various  occasions  offered 
to  buy  this  piece  of  ground.  It  seems  to  me  that  in  these 
whole  circumstances  the  Sheriff-Substitute  has  acted  rightly  in 
holding  that  the  proprietorship  of  the  ground  in  question  must  for 
the  purposes  of  this  case  be  held  to  be  with  the  pursuer. 

The  action  is  one  of  removing.  I  am  satisfied  on  the  evidence 
that  the  defender's  tenure  of  this  ground  has,  for  a  very  long 
period,  been  as  tenant  of  the  pursuer.     No  written  lease  is  pro- 
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duced.     The  presumption  in  law,  therefore,  is  that  the  tenancy  swiiiwcaHiaa. 

was  for  a  period  not  exceeding  a  year,  and  there  is  no  evidence  ^^'^\®|^i*°"**^" 

to  countenance  the  view  that  the  tenancy  was  for  a  longer  period.    n^rchT  isss. 

It  was  urged  for  the  defender  that  it  might  possibly  be  that  the    sheriffijiu. 

tenancy  was  for  ninety-nine  years.      But   such   a  lease   would 

require  to  be  in  writing,  and  if  it  is  legitimate  to  assume  without 

evidence  that  there  was  a  long  iMitten  lease  in  favour  of  the 

defender,  it  would  be  at  least  equally  competent  to  assume  that 

the  contract  of  excambion  was  put  in  writing,  seeing  that  such  a 

view  is  supported  by  numerous  pieces  of  evidence.     If,  therefore, 

I  am  to  hold  that  the  defender's  possession  of  the  ground   in 

question  has  for  a  long  period  been  as  tenant  from  the  pursuer,  he 

cannot  quarrel  the  title  of  the  person  from  whom  his  right  of 

occupancy  is  derived.     He  contends  that  the  pursuer  should  in 

the  circumstances  have  brought  a  declarator  setting  forth  how 

his  right  to  the  land  arose.     If,  in  the  circumstances,  a  declarator 

was  proper,  I  am  clear  that  the  proper  party  to  bring  it  was  the 

defender.     Where  possession  has  been  for  a  century  as  tenant,  he 

who  seeks  to  have  it  found  that  the  possession  need  not  have 

been  as  tenant  is  the  party  to  bring  the  declarator,  for  the  onus 

IB  on  him  of  explaining  away  the  contradicting  facts,  and   the 

party  upholding  the  correctness  of  the  possession  is  entitled  to  all 

the  benefits  of  the  prejudicial  pleas  open  to  a  defender.     In  the 

present  action,  and  without  a  declarator,  I  think  it  my  duty  to 

hold  that  the  defender  has  not  set  up  a  title  to  possess  exclusive 

of  that  which  flows  to  him  from  the  pursuer,  ajid  on  which  he  has 

held  for  more  than  a  century.     If  that  be  so,  the  pursuer  must 

prevail  in  this  removing.     The  pecuniary  rights  of  parties  ktnc 

indt  in  respect  of  rents,  buildings,  or  otherwise  are  not,  of  course, 

before  the  Court,  and  remain  open  to  them  respectively. 

A  suspension  in  this  case  was  brought  in  the  Court  of 
Session,  but  the  judgment  of  the  Sheriffs  was  adhered  to. 

For  purouer— Mr.  Thomas  Gibsom  (for  Mesars.  Russel  &  Aitkbn), 

Fftlkirk;  and  Messrs.  Tods,  Mubrat,  &  Jamieson,  W.S., 

Edinburgh. 
For  defender — Messrs.  Hen&t  Wakblin  &  Hamilton,  S.S.G., 

Edinhurgfa. 


SHERIFF  COURT  OF  ABERDEENSHIRE.  No.  113. 

Andrew  Greiq,  Pureuer;  Qeoroe  Moir,  Defender.      ab»dmii8hire. 
William  Allan,  Pv/rsuer;   George  Moir,  Defender.     o«*«,*cj;Moir. 

Master  and  Servant  —  Disobedience  —  Dismissal.  —  Circmn- 
stanoes  in  which  held  that  a  fanner  was  within  his  legal 
rights  in  ordering  servants  to  work  during  the  night  on 
the  ground  of  emergency,  hut  was  eqmtably  barred 
from  foimding  on  the  servants'  refusal  to  obey  the 
order  as  an  act  of  disobedience  justifying  their  dismissal. 

These  were  actions  in  the  Debts  Recovery  Court  at 
Aberdeen  at  the  instance  of  farm  servants  against  their 
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abirdurshibb.  master  for  payment  of  their  half -year's  wages.  The 
Grcig,ftc^rMoir.(jefender  pleaded  that  the  pursuers  had  been  justifiably 
dismissed  for  disobedience,  but  offered  payment  of  the 
balance  of  wages  remaining  after  deducting  the  wages 
which  he  had  paid  to  the  new  men  whom  he  had  got  in 
pursuers'  places.  The  facts  are  fully  set  forth  in  the 
following  judgment  of  the  Sheriff-Substitute  (Brown), 
which  applied  to  both  cases: — 
Dec  16. 1898.  Aberdeen,    I6th    December,    1892. — Having    considered    the 

sheriffBEowK.  ca^g^^  finds  that  on  Saturday,  5th  November,  between  the  hours 
of  eight  and  nine  p.m.,  the  defender,  who  had  suddenly  made  up 
his  mind  to  "  lead,"  called  on  the  pursuer,  who  had  left  the  farm 
(having  gone  to  spend  the  evening  at  some  distance),  to  return  to 
his  work  ;  finds  that  such  an  order  was  within  the  defender's 
right  as  a  master,  and  was  one  which  in  ordinary  circumstances 
the  pursuer  was  bound  to  obey;  but  that,  on  the  facts  put  in 
evidence,  the  defender  was  equitably  barred  from  insisting  on 
his  full  legal  right,  and,  further,  did  not  enforce  his  right  in  a 
reasonable  manner  so  as  to  infer  an  act  of  disobedience  on  the 
part  of  the  pursuer ;  therefore  repels  the  defences,  and  decerns  as 
concluded  for  with  expenses.  W.  A-  Brown. 

Note, — I  have  felt  the  question  raised  to  be  attended  with  the 
greatest  possible  difficulty,  and  to  present  as  narrow  a  ground  of 
judgment  as  is  likely  to  arise  out  of  the  relation  of  master  and 
servant.  The  facts  as  stated  by  the  defender,  in  which  both 
parties  acquiesced,  are  as  follows : — The  defender  is  a  laige 
farmer  in  the  Foveran  district,  and,  like  his  neighbours  and 
farmers  in  the  county  generally,  found  himself  in  the  sorest 
straits  in  harvest  through  the  unpropitious  state  of  the  weather. 
Saturday,  5th  November,  was  the  best  day  of  the  week,  but  in 
the  earlier  part  was  not  suitable  for  leading.  About  eight  p.m., 
however,  the  defender  decided  to  commence  this  operation,  and 
summoned  his  men,  consisting  of  four  harvest  hands  and  five  half- 
yearly  servants.  All  turned  up  with  the  exception  of  the  pur- 
suers, being  the  first  and  second  horsemen,  who  it  was  ascertained 
had  gone  to  Newburgh,  IJ  miles  from  the  farm.  A  messenger 
was  sent  for  them,  by  whom  they  returned  the  answer  that  they 
would  come  when  ready,  whereupon  the  defender  himself  took  the 
matter  in  hand,  and,  going  in  quest  of  them,  found  them  in  the 
village.  At  the  interview  the  pursuers  took  up  the  position  that 
they  would  not  go  unless  paid  for  overtime,  which  the  defender 
refused,  leaving  them  with  the  warning  that  "he  would  give  them 
"  twenty  minutes  to  come  up  the  road."  The  defender  returned 
to  the  farm  and  worked  with  the  rest  of  the  hands  until  half-past 
twelve  on  Sunday  morning,  when  the  pursuers  appeared,  and  were 
instantly  dismissed  for  disobedience.  On  Monday  morning  follow- 
ing they  oflfered  themselves  back,  when  the  defender  expressed  his 
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willingness  to  receive  them  on  condition  that  they  would  make  an  abbrdmiibhim. 
apology  and  work  overtime  when  required,  but  the  latter  stipula- ®"*»' f^"  m*»^- 
tion  the  pursuers  declined,  and  the  parties  accordingly  are  now  in  i>«^_^»8w- 
Court.  It  was  further  stated  that,  on  one  occasion  in  the  course  sheriff  Baowii. 
of  the  same  week,  the  pursuers,  so  far  as  it  appeared  without  any 
grudge,  had  worked  for  twenty-two  hours  continuously,  viz., 
from  one  a.m.  till  eleven  p.m.;  and  on  a  second  occasion  hod  put 
in  overtime  to  the  extent  of  IJ  hours.  On  the  Saturday  in 
question  they  had  been  ploughing  from  seven  a.m.  till  six  p.m., 
with  an  hour's  interval  for  dinner.  In  these  circumstances  the 
question  for  judgment  is  whether  the  pursuers  were  properly 
dismissed.  In  the  end  I  have  arrived  at  the  conclusion — I  admit 
with  Eesitation  and  difficulty — that  this  step  has  not  been  justified. 
There  is  no  doubt  whatever  about  the  law,  and  that  that 
entitles  a  master  to  command  his  servant's  labour  outwith 
the  scope  of  his  employment  in  a  case  of  emergency,  and 
to  require  his  services  within  the  scope  of  his  employment 
beyond  the  recognised  hours  of  work  when  a  case  of  necessity 
arises.  The  defender  stated  that  he  had  no  intention  of  exacting 
harvest  labour  on  Sunday,  being  in  the  belief  that  that  would 
have  been  beyond  his  rights — a  proposition  which,  in  the  state  of 
the  authorities,  is  fairly  open  to  question — but  compliance  with 
his  demand  would  have  covered  three  hours  on  Saturday  night, 
and  my  opinion  is  that,  in  the  circumstances  of  the  past  season — 
I  suppose  it  cannot  yet  be  truly  described  in  that  tense  for  every 
part  of  the  county — qualified  a  case  of  necessity.  It  follows 
logically  that,  if  a  master  is  entitled  to  issue  a  certain  order  to  a 
servant  in  a  case  of  necessity,  the  servant  is  guilty  of  breach  of 
contract  if  he  disobeys  it,  and  that  is  exactly  the  position  for 
which  the  defender  contends.  But,  as  Lord  Fraser  in  his  un- 
rivalled exposition  of  the  law  on  this  subject  observes,  "It  is 
"  difficult  to  draw  the  exact  line  which  divides  the  obstinacy  or 
"  fastidiousness  of  the  servant,  on  the  one  hand,  from  an  unjusti- 
"  fiable  exaction  of  labour,  not  contracted  for,  by  the  master  on 
"the  other,"  and  the  view  to  which  I  have  ultimately  come  is  that 
the  master  here  did  not  reasonably  approach  his  servants  in  the 
exercise  of  the  extended  rights  which  circumstances  gave  him, 
and  precipitated  an  act  on  which  he  is  not  now  entitled  to  found 
as  disobedience.  Otherwise  put,  the  order  he  issued  was  one 
which,  in  character,  fell  within  his  legal  rights,  but  these  were  so 
modified  by  the  conditions  in  which  the  parties  met  as  to  inter- 
pose an  equitable  bar  to  their  full  assertion.  It  was  scant  reason- 
ableness to  extend  to  men  who  had  ploughed  for  eleven  hours, 
and,  after  a  week  of  unusual — I  will  not  say  excessive — labour, 
had  left  the  farm  for  recreation  without  any  notice  that  they 
might  be  called  upon  to  return  to  work,  to  back  the  siunmary 
order  which  the  defender  issued  by  the  injunction  that  they  had 
twenty  minutes  to  walk  up  the  road.     I  do  not  urge  that  pursuers 
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ABUDnmHiM.  were  within  their  rights  in  stipulating  for  extra  hire ;  and  to  the 
Graig.  Acjr  Moir.  plea  that  a  master  is  not  entitled  to  push  his  right  to  the  utmost 
Dec,  w,  law,  margin  of  physical  endurance  it  is  sufficient  answer  that  the 
Sheriff  bbowx.  pursuers,  by  agreeing  to  renew  work  on  getting  additional  pay, 
practically  admitted  that  their  refusal  was  not  justified  by 
inability.  But  while  I  feel  all  the  danger  of  affording  even  the 
slightest  countenance  to  disobedience  in  the  relation  between 
master  and  servant,  and  fuUy  recognise  the  strait  in  which  the 
defender  found  himself,  I  cannot  avoid  the  conclusion  that  the 
defender  did  not  approach  the  situation  with  discretion,  and  that 
with  some  temporising  he  might  have  obtained  all  he  wished.  We 
all  know  what  mischief  is  caused  by  an  indiscreet  intermediary 
taking  no  responsibility  in  carrying  a  message;  but  the  defender 
himself,  in  my  judgment,  did  not  treat  the  pursuers  with  due 
consideration,  and  is  really  responsible  for  the  strained  relations 
which  dislocated  the  contract.  I  wholly  reject  the  argument  that 
the  three  hours'  work  which  the  defender  had  in  view  was  not  an 
appreciable  object  to  him,  and  that  a  bad  season  simply  means 
loss  to  the  employer,  for  master  and  servant  were  co-operating 
towards  a  common  end  and  have  a  common  interest;  but  in 
exceptional  circumstances  there  must  be  mutual  accommodation, 
and  it  is  the  absence  of  that  I  deprecate  in  this  case.  The 
defender  was  always  willing  that  the  pursuers  should  be  paid  for 
their  actual  service,  but  my  opinion  is  that  a  breach  of  contract  has 
not  been  instructed,  and  therefore  that  the  piu^uers  are  entitled  to 
recover  in  full.     I  therefore  decern  with  expenses.         W.  A.  B. 

For  pursuers — Mr.  Alkxandeb  Blacklaw,  Aberdeen. 

For  defender— Mr.  Chaklbs  Ruxton,  Aberdeen. 


No.  114.  SHERIFF  COURT  OF   PERTHSHIRE- 

psftTHSHiu.    jqjjj^  Houston,  Pv/rmer;  James  Alexander  Playfair 
MoZ^*^  M'Laren  and  Others,  Defenders, 

Process— Sheriff  Court  Act,  1876,  ««c.  24 — Interdict — Amend- 
ment of  prayer  of  petition — Description  of  subjects. — Held 
that  under  this  section  a  minute  of  amendment  for  the 
pursuer  containing  a  description  ad  Umgum  of  his  lands 
was  competent  even  after  the  closing  of  the  record. 

On  18th  October,  1892,  the  record  was  closed  in  an 
ordinary  action  at  the  instance  of  the  pursuer  Houston 
against  the  defenders.  The  pursuer  claimed  interdict 
against  the  defenders  ''  from  proceeding  to  encroach  upon 
"  the  pursuer's  property  on  the  west  boundary  thereof  by 
"  their  building  operations,  and  specially  from  building  or 
"continuing  to  build  a  roof  projecting  over  on  the  gable 
"  wall  and  eaves  of  pursuer's  byre."  The  defenders  had  a 
plea,  "In  respect  of  the  vagueness  of  the  prayer  of  the 
"petition,  the  action  should  be  dismissed  with  expenses." 
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A  debate  thereon  took  place  before  the  Sheriff-Substitute  p»™hiiii. 
(Grahame),  and  on  19th  December,  1892,  he  repelled  ^ti^Xc 
defender's  said  plea.  Thereafter  the  defenders  appealed  to 
the  Sheriff,  who  adhered  on  a  technicality.  On  2nd  May, 
1893,  pursuer  craved  the  Court  to  receive  a  minute  of 
amendment,  and  on  2nd  June  the  Sheriff-Substitute 
opened  up  the  record  and  allowed  the  minute  of  amend- 
ment to  be  received  on  the  payment  of  £1  Is.,  and  gave 
leave  to  appeal.  The  defender  accordingly  appealed  to  the 
Sheriff  (Jameson),  who  dismissed  the  appeal  by  the  follow- 
ing interlocutor  and  note : — 

Perth,   7th  July,  1893.— The  Sheriff  having  heard  parties'     ^^±}9n- 
procuratorB,  and  considered   the  cause,  adheres   to   the   Sheriff-  8*>«rt'J^*«"^*- 
Substitute's  interlocutor  of   2nd  June,  1893,  and  dismisses  the 
appeal :  Finds  no  expenses  due  to  or  by  either  party  in  the  appeal, 
and  decerns.  Andrew  Jameson. 

Note, — As  the  prayer  of  this  petition  originally  stood,  I  am 
of  opinion  that  the  action  ought  to  have  been  dismissed  on 
account  of  insufficient  description  of  the  subjects  in  question. 
There  was  not^  however,  on  the  record  and  could  not  have  been 
any  doubt  as  to  what  these  subjects  were,  and  the  amendment 
allowed  by  the  Sheriff-Substitute  appears  to  me  to  be  just  one  of 
these  amendments  which  section  24  of  the  Sheriff  Court  Act  of 
1876  was  intended  to  cover.  It  is  necessary  for  the  purpose  of 
allowing  the  real  question  of  controversy  between  parties  to  be 
determined  in  this  action,  and  it  docs  not  subject  to  the  adjudica- 
tion of  the  Court  any  property  other  than  that  mentioned  in  the 
original  petition.  I  do  not  think  that  the  case  Cairns  v  Lee,  20 
R.  16,  is  an  authority  against  the  present  amendment  being 
allowed.  I  have  allowed  no  expenses  to  the  pursuer  in  the 
appeal,  because  I  do  not  agree  with  the  Sheriff-Substitute's  inter- 
locutor of  19th  December,  1892,  and  I  therefore  think  that  the 
sum  fixed  as  the  condition  on  which  the  pursuer  was  allowed  to 
amend  was  in  the  circumstances  too  small. 

For  pursuer— Mr.  James  MrrcHXLL  (for  Mr.  Jahks  G.  Macdonald), 

Perth. 
For  defenders— Mr.  Jambs  C.  Dow,  Perth. 


SHERIFF   COURT  OF   LANARKSHIRE.  No.  115. 

Alfred    Birch,  Pursuer;    The    Caledonian    Railway  ^"^«"- 
Company,  Defemders,  CAiedonun^Raii- 

'         "^  wax  Co. 

Railway — Carriage  of  passengers — Want  of  a  ticket, — Held         — 
that  the  servants  of  a  railway  company  are  entitled  to 
eject  from  a  railway  carriage  any  person  who  is  found 
there  without  having  provided  himself  with  a  ticket. 

In  this  action,  in  the  Small  Debt  Court  at  Glasgow, 
Alfred  Birch,  commercial  traveller,  claimed  £12  from  the 
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lahaubhisb.  Caledonian  Railway  Company  and  from  George  Watson,  a 
caieSSun'^Eau-  ^cket  collector   in   their  employment,  for  alleged   illegal 
""1^'      ejectment,  on  13th  April,  1893,  from  the  7.27  p.m.  trsdn  at 
the  Central  Station,  by  which  he  was  intending  to  travel  to 
Mount    Florida.     The    Sheriff-Substitute    (Balfoub),    in 
giving  judgment,  said — 
July JM8IB.  This  is  an  action    raised    against  the   Caledonian   Railway 

Sheriff  balioub.  Company  for  damages  in  consequence  of  the  alleged  illegal  ejectr 
ment  of  the  pursuer  from  a  railway  train  at  the  Central  Station, 
by  which  he  was  intending  to  travel  to  Mount  Florida.  The 
pursuer  had  not  provided  himself  with  a  ticket,  but  he  says  that 
this  was  owing  to  the  fault  of  the  defenders,  and  I  understand 
that  that  fault  consisted  in  the  station  clock  being  two  minutes 
fast,  which  made  the  pursuer  think  he  had  no  time  to  get  a  ticket. 
He  says,  moreover,  that  the  booking-office  was  blocked  with  four 
or  five  passengers,  which  gave  him  less  time  to  get  a  ticket.  The 
pursuer  was  with  two  friends,  Petrie  and  Cxmningham,  and  Petrie 
held  a  season  ticket.  They  concur  in  stating  that  the  train  was 
timed  to  leave  at  7.27  p.m.,  and  that  when  they  got  to  the  booking- 
hall  the  railway  clock  stood  at  7.27.  Petrie  told  his  companions 
not  to  take  tickets  as  they  had  not  time  to  get  them,  and,  although 
they  intended  to  travel  first  class,  they  went  into  the  nearest 
compartment,  which  was  third  class.  The  defender  Watson 
came  to  the  carriage  and  asked  for  tickets.  The  pursuer  and 
Cunningham  said  that  they  had  not  got  tickets,  but  that  they 
would  pay.  The  pursuer  handed  Watson  a  shilling,  and  offered 
his  name  and  address,  but  Watson  would  neither  take  the  shilling 
nor  the  name  and  address.  Watson  asked  them  to  go  down  to  the 
booking-office  and  get  tickets,  but  the  pursuer  and  Cunningham 
refused,  and  Watson  ejected  the  pursuer  from  the  compartment 
The  evidence  of  Watson  and  of  another  ticket  collector  with 
regard  to  the  ejectment  does  not  materially  differ  from  the  pur- 
suer's version,  except  that  they  say  that  the  pursuer  did  not  offer 
money  and  his  name  and  address.  Watson  says  that  he  asked 
them  to  get  tickets,  and  he  told  them  that  they  had  time  to  get 
them,  and  he  says  that  his  instructions  are  to  allow  no  one  to 
travel  without  a  ticket.  The  parties  differ  very  materially  with 
reference  to  the  violence  used  on  the  occasion,  the  pursuer  and  his 
witnesses  asserting  that  he  was  very  roughly  used,  and  Watson 
and  the  other  ticket  collector  asserting  that  he  was  taken  by  the 
arms  and  pulled  out  of  the  carriage.  There  is  some  evidence  to 
show  that  what  the  pursuer  wanted  and  asked  for  was  a  slip 
ticket.  The  slip  ticket  is  what  is  known  as  an  excess  ticket,  and 
is  meant  to  apply  either  to  the  case  of  a  passenger  exchanging 
from  one  train  to  another  at  a  station,  and  not  having  time  to 
procure  a  ticket  for  his  new  journey,  or  to  the  case  of  a  passenger 
travelling  first  class  with  a  third  class  ticket  and  paying  the  excess 
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fare.     This  is  what  these  slip  or  excess  tiokets  are  meant  for,  but   la»a*mhi»b. 
there  is  no  doubt  that  passengers  have  got  them  to  a  greater  or  QjJJjJn'n^. 
lees  extent  who  are  neither  transfer  passengers  nor  are  travelling       ^*y^- 
in  a  higher  class  of  carriage  than  they  have  paid  for,  but  who     J«»it^i888. 
simply  have  got  into  a  carriage  and  obtained  these  excess  tickets  sheriff  lULfooa- 
by  explaining  that  they  were  late,  and  paying  the  fare. 

As  the  outcome  of  the  whole  evidence,  I  have  come  to  these 
conclusions  in  point  of  fact — (1)  The  evidence  is  so  contradictory 
with  reference  to  the  hour  shown  on  the  hall  clock  that  I  cannot 
find  it  proved  that  the  pursuer  and  Cunningham  had  not  time  to  get 
tickets.  It  rather  appears  to  me  that  the  pursuer  and  his  friends 
had  cut  the  thing  so  fine  that  they  might  be  inclined  to  think  the 
clock  a  little  faster  than  it  really  was,  and  there  is  certainly  no 
evidence  to  establish  that  the  hall  clock  in  question  is  kept  two 
minutes  fast  for  the  convenience  of  passengers.  (2)  That  if  there 
was  a  block  of  four  or  five  persons  at  the  booking  office  (which  is 
not  made  clear),  the  railway  company  are  not  to  blame  for  this, 
and  the  pursuer  was  boimd  to  take  his  turn  with  the  passengers 
booking  before  him.  (3)  That,  while  there  can  be  no  doubt  the 
excess  tickets  referred  to  have  been  frequently  used  for  persons  in 
the  position  of  the  pursuer,  no  regular  practice  or  custom  has  been 
proved  on  the  part  of  the  railway  company  to  give  these  >excess 
tickets  to  persons  other  than  transfer  passengers  or  passengers 
travelling  in  a  higher  class  than  what  they  have  paid  for — that  it 
is  a  distinct  rule  to  the  ticket-collectors  to  allow  no  passenger  to 
travel  without  a  ticket,  and,  although  collectors  may  have  been 
sometimes  lax  in  carrying  out  the  rule  in  order  to  oblige  the 
public,  passengers  are  not  entitled  to  demand,  and  the  railway 
company  are  not  bound  to  supply,  excess  tickets  to  travellers  who 
have  passed  through  a  booking  hall,  and  who  should  have  pro- 
vided themselves  with  tickets.  (4)  That  it  falls  upon  the  pursuer 
to  prove  that  unnecessary  violence  was  used  by  Watson,  and 
dealing  with  the  contradictory  statements  made  on  the  subject  by 
the  witnesses  on  either  side,  and  having  regard  to  the  want  of 
neutral  evidence  and  to  the  absence  of  all  appearance  of  violence 
on  the  pursuer's  person  or  clothes,  I  am  unable  to  hold  that  any 
more  violence  was  used  than  was  necessary  to  eject  an  unwilling 
passenger  from  a  carriage. 

The  law  on  the  subject  is  made  quite  clear  in  Ferguson 
on  Railway  Rights,  page  189,  and  in  the  cases  of  Scottish 
NorihrEastem  Railway  Company  v  Matthews,  5  Irvine,  237 ; 
Highland  Railway  Company  v  Memiea,  5  R.  887 ;  McCarthy 
V  Dvblin,  Ac,  Railway  Company,  18  W.  R.  762;  and  Apthorpe  v 
Edinburgh  Street  Tramway  Company,  10  R.  344.  The  result  of 
these  authorities  is  that  in  terms  of  the  Railway  Clauses  Consoli- 
dation Act  of  1845,  it  is  provided  that  if  the  infraction  of  the 
company's  bye-laws  be  attended  with  danger  to  the  public,  or 
hindrance  to  the  company  in  the  lawful  use  of  the  railway,  it  is 


Digitized  by  LjOOQ IC 


348  SHERIFF  COURT  REPORTS.  [Vol.  n. 

Lahauuhiu.  lawful  for  the  company  summarilj  to  interfere  to  obviate  such 
cdedoidiin  luii-  ^^^"^g®^,  annojance,  or  hindrance.  By  the  first  bye-law  of  the 
wayoo.  Caledonian  Railway  Company  it  is  provided  that  no  passenger 
'^"''ii**^  shall  be  allowed  to  enter  any  carriage  used  on  the  railway  or  to 
Sheriff  balioub.  ^j^^qI  therein  upon  the  railway  unless  furnished  by  the  company 
with  a  ticket  specifying  the  class  of  carriage  and  the  stations  for 
conveyance  between  which  such  ticket  is  used.  In  Menziet^  case 
it  was  laid  down  that  if  the  pursuer  (Menzies)  had  no  right  in 
virtue  of  his  ticket  to  travel  by  the  train  from  Perth  to  Ballinluig, 
the  railway  company  had  a  clear  and  undoubted  right  to  insist  on 
his  leaving  the  carriage  before  the  train  started,  and  his  refusal  to 
do  so  occasioned  such  a  hindrance  to  the  company  in  the  use  of 
the  railway  as  entitled  them  in  terms,  not  merely  of  a  bye-law  or 
regulation,  but  of  the  statute  itself,  sec.  102  of  the  Consolidation 
Act  of  1845,  summarily  to  interfere  to  remove  such  hindrance. 
It  was  also  laid  down  in  that  case  that^  although  Menzies  had  a 
ticket,  he  had  not  one  which  entitled  him  to  a  seat  in  the  carriage 
from  which  he  was  removed,  and  that  he  had  no  right  to  remain 
in  the  carriage  or  to  travel  by  it.  He  had  made  no  contract — he 
was  an  intruder.  The  same  law  was  laid  down  in  the  previous 
case  of  The  North-EiMiem  Railway  Company^  where  it  was  held 
that,  as  the  pursuer  had  not  obtained  a  ticket  in  time,  no  contract 
was  made  with  him  by  the  railway  company,  and  he  was  justi- 
fiably turned  out  of  the  carriage.  In  that  case  the  passenger 
offered  to  pay  his  fare,  and  produced  his  money  in  the  same  way 
that  the  pursuer  in  this  case  says  he  did.  In  the  more  recent  case 
oi  Apthorpe  the  Lord  President  expressed  himself  as  follows: — 
"  In  working  the  traffic  of  a  railway  no  one  is  entitled  to  enter  a 
*'  carriage  without  a  ticket.  There  is  no  such  thing  as  paying  on 
^'  the  journey,  though  it  is  sometimes  done.  The  contract  is  that 
''  the  passenger  shaJl  take  a  ticket.  Therefore  you  are  doing  an 
^'  illegal  thing  if  you  enter  a  carriage  without  a  ticket;  the  company 
"  may  decline  to  carry  you,  and  may  make  you  come  out." 

Giving  effect  to  this  law,  I  am  of  opinion  that  the  pursuer  had 
no  right  to  enter  the  railway  carriage  in  question  untU  he  had 
purchased  a  ticket,  but  that  he  was  an  intruder  and  liable  to  be 
ejected,  and  that  it  is  not  proved  that  it  was  through  the  fault 
of  the  defenders  that  he  had  not  provided  himself  with  a  ticket, 
or  that  he  was  removed  with  violence. 

It  was  maintained  for  the  pursuer  that,  in  terms  of  the  Regu- 
lation of  Railways  Act,  1889,  sub-section  2  of  section  5,  the 
pursuer  should  have  been  dealt  with  as  liable  to  a  fine  for  having 
failed  to  produce  his  ticket,  but  I  am  of  opinion  that  the  statute 
of  1845  and  the  defenders'  bye-laws  of  1875  entitle  them  (notwith- 
standing the  recent  Act  of  1889)  summarily  to  interfere  to  remove 
a  hindrance  to  the  company  in  the  use  of  tiie  railway. 
For  porsaer— Mr.  Thomas  NrvKS,  Glasgow. 
For  defenders— Mr.  John  Bbock,  Glasgow. 
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John  M'Fee,  Pursuer ;  Robert  Barr,  Defender.  No.  1  !'6. 

Debts  Recovery  Act — Competency, — An    action  by  a  factor  i«^*5j^««m- 
against  a  landlord  for  sums  disbursed  by  the  factor  held    M'Fo^bwt. 
to  be  competent  in  the  Debts  Recovery  Court 
A  bondholder  superseded  a  factor  in  the  management  of 
a  property  over  which  he  held  a  heritable  security  by 
entering  himself  into  possession  under  an  action  of  maills 
and  duties.    The  factor  alleged  employment  by  the  bond- 
holder, and  raised  an  action  against  the  bondholder  for 
certain  disbursements  made  by  him  dnring  his  factorship, 
and  the  bondholder  took  exception  to  the  competency  of 
the  action  in  the  Debts   Recovery  C5ourt.      The  follow- 
ing is  the  interlocutor  of  the  Sheriff-Substitute  (Birnie)  : — 

Glasgow,  2bth  October,  1892.— Appoints  the  16th  November,    Octj^iaw. 
at  2.30  p.m.,  as  a  diet.  J.  B.  L.  Birnw.       Bh«HffBim»iB 

Note, — The  action  is  by  a  factor  against  a  landlord.  He 
credits  the  rents  received  and  debits  repairs,  taxes,  and  commis- 
sion, bringing  out  the  balance  sued  for.  The  defender  says  the 
action  is  incompetent  in  the  Debts  Recovery  Court.  It  is  true 
that  in  a  judgment  by  Sheriff  Grahame,  of  Perth,  and  the  present 
Lord  Justice-aerk,  when  Sheriff  of  Perth,  1885,  1  Sh.Ct.  Rep.  229, 
it  was  held  that  this  Court  was  not  competent  in  proper  actions 
for  accounting,  but  this  decision  does  not  seem  to  affect  the 
present  case,  having  in  view  the  Supreme  Court  decision  of 
Grant  v  Fleming,  1881,  9  R.  257.  In  that  decision  it  was  held 
that  advances  under  mandate — and  the  taxes  and  repairs  were 
here  paid  imder  mandate — ^were  competently  sued  for  in  the  Debts 
Recovery  Court,  and  it  is  not  disputed  that  the  commission  can 
be  so.  I  think  it  would  be  entirely  straining  the  decision  as  to 
accounting  were  I  to  hold  that  certain  sums  collected  by  the 
defender  having  to  be  credited  renders  the  action  incompetent. 

J.  B.  L.  B. 
For  pursuer— Mr.  W.  G.  Black  (Meesrs.  Black,  Homeyman,  k 

Montkath),  Glasgow. 
For  defender— Mr.  John  Grove,  Jun.  (Messrs.  John  Steuart  k 
Gillies),  Glasgow. 


John  Parker  and  Others,  Pv/rauers;  J.  E.  Wilson,         No.  117. 
Defender,  hkHAMmxaM. 

Debts  Recovery  Act — Competency, — ^An  action  by  the  proprie-    ^^Uron*" 
tors  of  a  property  against  a  person  holding  himself  out         — 
as  factor,  for  rents  alleged  to  be  improperly  retained  by 
him,  or  excessive  commission,  held  to  be  competent  in 
the  Debts  Recovery  Court. 

The  factor  of  a  property  having  died,  the  person  in 
whose  oflSce  he  had  been  employed  as  a  clerk  and  who  was 
not  a  factor  collected  the  rents  at  the  term  succeeding  his 
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uvAunHiEB.  death.    The  proprietors  then  appointed  a  new  tetor,  and 

^*3rSt)5f'  1  ^^^>^^  exception  to  the  actings  of  the  late  factor's  master 
with  the  rents,  and  particularly  that  he  had  retained  rents 
which  should  have  been  paid  to  them,  and  that  he  chained 
an  excessive  commission  for  such  work  as  he  did.  The 
defender  objected  that  an  action  for  the  recovery  of  such 
sums  was  not  competent  in  the  Debts  Recovery  Court  The 
following  is  the  interlocutor  of  the  Sheriff-Substitute 
(BiBNiE) : — 

f'^^'ill'^-  Glasgow,  3lst  July,  1893.— Appoints  parties  to  attend  within 

the  chambers  of  the  Sheriff-Substitute  (Mr.  Bimie)  on  the  16th 
August,  1893,  at  three  o'clock  p.m.  J.  R  L.  Birnib. 

Note, — ^This  is  an  action  either  (1)  for  rents  alleged  to  be 
collected  by  the  defender  or  (2)  for  repetition  of  commission  on 
rents  said  to  have  been  over-retained  by  the  defender,  and  the 
objection  is  taken  that  the  action  is  incompetent  in  this  Court. 
The  point  is  narrow,  but  after  consultation  with  two  of  my 
brother  Sheriffs,  I  have  come  to  the  conclusion  that  the  action  is 
competent.  Had  it  been  for  rents  due  by  the  tenants  or  for 
commission,  it  would  have  been  clearly  competent,  and  the 
general  words  at  the  close  of  the  clause  of  the  Act  seem  to  cover 
the  claims.  Some  meaning  must  be  given  to  these  words,  and 
there  seems  no  good  reason  why  this  meaning  should  not  be 
given  them.  It  is  also  very  desirable,  and  it  may  be  taken  to 
have  been  within  the  view  of  the  Legislature,  that  simple  claims 
of  this  character  should  be  determined  in  the  comparatively 
cheap  mode  directed  by  the  Act.  J.  R  L.  B. 

For  pursuer— Mr.  W.  G.  Black  (Messrs.  Black,  Honeyman,  t 

Monteath),  Glasgow. 
For  defender— Mr.  Geo.  Ferguson,  Glasgow. 


No.  118.      John  P.   Sinclair,  Pursuer  \  John   Craig,  Defender, 

LAMAEMniiE.  As9es9ment — Preferential  Payments  in  Bankruptcy  Act,  1888 — 

Sinclair^  ciaig.  p^n^e  rates—LandlorcTs  right  of  hypothec— -Held  (1)  that 

the  Preferential  Payments  in  Bankruptcy  Act^  1888,  applies 

to  Scotland ;  and  (2)  that  police  rates  are  preferable  to 

the  landlord's  right  of  hypothec. 

In  the  Glasgow  Small  Debt  Court,  the  pursuer,  a 
portioner  in  Glasgow,  sued  the  defender,  a  collector  of  police 
rates,  for  £22,  restricted  to  £12,  as  loss  and  damage 
sustained  by  him  in  consequence  of  the  defender  having 
removed  from  the  house  at  213  Great  Western  Road, 
Glasgow,  belonging  to  the  pursuer  and  occupied  by  Peter 
M'Ewen  as  tenant  thereof,  certain  articles  of  furniture  in 
payment  of  police  rates  due  by  the  tenant,  and  that,  as  waa 
alleged,  in  breach  of  the  pursuer  s  right  of  hypothec  over 
the  same,  the  tenant  not   having  paid  the  rent  of  the 
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premises,  and  being  at  the  date  of  the  removal  of  the .  Lit^miw 
fomitare  as  aforesaid  due  the  pursuers  the  sum  of  £25  «n«wr*o««t- 
past  due  rent,  of  which  the  sum  of  £3  only  had  since  been 
recovered.  The  defender  pleaded  that,  even  assuming  the 
accuracy  of  pursuer  s  averments,  which,  however,  were  not 
admitted,  the  action  was  irrelevant  in  respect  that  by 
section  4  of  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,  police  rates  were  preferable  to  rent,  as  that  section, 
although  in  terms  only  applicable  to  cases  of  bankruptcy, 
by  necessary  implication  presupposed  such  a  preference  of 
police  rates  over  rent  The  Sheriff-Substitute  (Mair),  in 
holding  that  the  defender's  argument  was  sound,  delivered 
the  following  judgment : — 

The  puiBuer  in  this  case  claims  £22,  restricted  to  £12,  for  loss  octjij«. 
and  damage  sustained  by  him  in  consequence  of  the  wrongous  sheriff  mai». 
act  of  the  defender  in  having,  on  or  about  22nd  April,  1893, 
removed  or  caused  to  be  removed  from  the  bouse  at  213  Great 
Western  Road,  Glasgow,  belonging  to  the  pursuer,  and  then 
occupied  by  Peter  M'£wen  as  tenant  thereof,  certain  articles  of 
property  belonging  to  the  tenant  and  subject  to  the  pursuer's 
right  of  hypothec.  The  articles  are  described  in  the  summons, 
and  the  action  is  directed  against  John  Craig,  collector  of  poor 
rates  under  the  Glasgow  Police  Act.  By  section  56  of  that  Act  it 
is  made  lawful  for  the  collector,  in  his  own  name,  to  recover  any 
arrears  of  assessment  due  by  any  person  according  to  ordinary 
procediu^  before  any  competent  CJourt,  or  by  a  warrant,  (fee.;  and 
it  was  stated  by  the  agent  for  the  defender  that  the  collector  had, 
under  that  section,  taken  the  necessary  steps  for  the  recovery  of 
arrears  of  assessment  due  by  the  person  in  the  occupation  of  the 
premises  referred  to  in  the  summons,  and  that,  under  the  diligence 
which  was  obtained,  he  had  sold  the  wardrobe  and  the  chest  of 
drawers  also  mentioned  in  the  summons.  In  the  present  action 
it  was  contended  by  the  agent  for  the  pursuer  that  the  landloitl 
had  a  preferable  claim  in  virtue  of  his  right  of  hypothec  over  the 
articles  of  furniture  in  the  house,  and  that  except  in  the  case  of 
poor  rates,  which  by  statute  are  declared  to  be  preferable, 
no  person  was  entitled  to  interfere  with  the  landlord's  claim 
for  any  other  rates.  I  think  it  was  also  stated  in  argument 
that  some  government  taxes  were  preferable  to  the  landlord's 
claim.  But  that  is  immaterial.  On  the  other  hand  it  was 
contended  for  the  defender  that  the  police  taxes  were  of  the 
nature  of  local  rates,  and  that  in  virtue  of  an  Act  of  Parliament 
passed  in  1888,  these  rates  were  preferable  to  the  landlord's  right 
of  hypothec.  I  took  the  case  to  avizandum  in  order  that  I  might 
have  an  opportimity  of  looking  into  this  Act  of  1888,  and  on  doing 
so,  I  had  great  doubts  as  to  whether  it  applied  to  Scotland.  In 
the  index  to  the  volume  of  statutes  in  which  the  Act  appears  under 
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LjjrAinHm.  the  head  of  "  Preferential  Rates,"  at  the  end  of  the  column  the 
Sinclair* onif.  letters  "E"  and  "S"  occur,  which  means  England  and  Scotland;  but 
Octju8o«.  upon  looking  into  the  Act  itself  I  foimd  the  whole  of  its  language 
siieriff  M^im.  ^^  applicable  to  England  and  not  to  Scotland.  At  first  sight 
it  would  rather  appear  also  that  it  did  not  apply  to  any  other  case 
than  actual  bankruptcy,  but  I  am  satisfied  now,  after  considering 
the  matter  and  looking  into  the  authorities,  that  the  Act  applies 
to  Scotland  as  well  as  to  England.  There  is  a  clause  in  it 
to  the  effect  that  it  shall  not  apply  to  Ireland,  but  there 
is  no  clause  that  it  shall  not  apply  to  Scotland;  and  therefore, 
having  regard  to  the  fact  that  in  the  index  of  the  authorised 
edition  of  the  statutes  the  letters  **  E "  and  "  S "  are  printed,  I 
am  now  satisfied  that  the  Act  is  an  imperial  Act  and  applies  to 
Scotland  as  well  as  to  England.  The  difficulty  in  my  mind 
as  to  its  application  to  Scotland  arose  in  consequence  of  the 
peculiar  words,  namely,  that  it  was  said  to  apply  in  all  cases  of 
bankruptcy  when  a  receiving  order  was  pronounced.  As  we  have 
no  equivalent  term  in  Scottish  law,  it  was  doubtful  whether  we 
could  import  an  equivalent  such  as  the  act  of  bankruptcy  or  the 
adjudication  of  the  trustee  into  the  Act  of  Parliament.  I  find  that 
the  question  which  has  been  raised  here  and  seriously  argued  was 
the  subject  of  decision  upon  three  different  occasions  and  in 
three  different  Courts — in  Glasgow,  by  Sheriff  Balfour,  on  28th 
November,  1889,  6  Sh.Ct.  Rep.  11 ;  in  Aberdeen,  by  Sheriff  Brown, 
on  16th  October,  1891,  7  Sh.Ct.  Rep.  335 ;  and,  according  to  a 
note  furnished  to  me  by  the  agent  for  the  defender,  in  Dundee, 
by  Sheriff  Campbell  Smith,  on  23rd  of  October,  1890.  The  only 
difference  between  these  cases  and  the  present  is  this — ^these  cases 
were  cases  in  bankruptcy.  But  I  am  of  opinion  that  there  is  no 
distinction  in  principle.  The  object  of  the  statute  was  to  give  a 
preference  to  local  or  burgh  rates,  and  the  preference  was  such  as 
to  exclude  the  landlord  from  interfering  with  the  rights  of  the 
collector.  The  case  is  certainly  one  of  interest  and  importance. 
I  have  given  it  eveiy  consideration,  and  the  result  at  which  I 
have  arrived  is  that  the  defender  must  be  assoilzied,  but  no  ex- 
penses. In  this  decision  I  concur  in  the  views  expressed  by  Sheriff 
Balfour  and  Sheriff  Brown. 

The  Fwnter^s  Agent. — There  is  still  the  question  of  fcwjt  to  be 
disposed  of,  as  to  whether  the  collector  exceeded  or  neglected  to  do 
his  duty  in  handing  back  these  gooda  after  giving  an  undertaking 
that  he  would  keep  the  landlord  right  in  the  matter. 
Sheriff  Mair, — I  don't  think  that  affects  the  principle. 
'  The  Agent, — But  it  makes  it  personal  against  the  collector 
himself. 

Sheriff  Mair, — No,  I  don't  think  it  does. 

For  pursuer— Mr.  A.  Roy  MacGbxgor,  Glasgow. 
For  defender— Mr.  John  Lindsay,  Glasgow. 
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SHERIFF  COURT  OF  RENFREW  &  BUTE.         No,  n». 

MoiR  &  Co.,  Pv/rauers;  Hall  &  Sons,  Defenders,  "^"BSI.*"' 
Contract — Looatio  operis  faciendi — Timeous  refectum — Measure  MoirToo.  n 
of  damages, — ^H.  <k  Co.  received  certain  goods  to  print  in  "'"J5^"*- 
fancy  colours  for  M.  k  Co.  They  knew  that  M.  <fe  Co. 
were  middlemen,  and  that  the  goods  were  intended  for 
a  foreign  market.  The  goods  having  been  printed  were, 
after  examination,  accepted  by  M.  k  Co.,  and  H.  k  Co.'s 
account  was  passed.  On  arrival  in  Japan  the  goods  were 
found  to  be  blemished  by  runnings  and  markings  off  to 
the  extent  of  about  one-third  of  the  whole  consignment. 
The  whole  consignment  was  returned  to  M.  &  Co.  by  the 
Japanese  buyers,  and  after  intimation  to  H.  d^  Co.  sold 
under  Slieriff's  warrant.  Held  in  an  action  against 
H.  k  Co.  (1)  that,  the  defects  being  latent  and  not 
discoverable  before  shipment  to  Japan,  M.  k  Co.  were 
not  barred  from  claiming  damages ;  and  (2)  that,  having 
proved  that  the  defects  were  due  to  some  improper  treat- 
ment in  the  process  of  printing,  M.  k  Co.  were  entitled 
to  recover  the  actual  loss  sustained  by  them  through  the 
consignment  having  been  thrown  back  upon  their  hands, 
and  not  merely  the  difference  between  the  price  that 
they  would  have  received  for  the  damaged  portion  of  the 
goods  had  it  been  undamaged  and  the  price  actually 
obtained  for  it  in  its  damaged  condition. 

The  pursuers  in  this  case,  with  a  view  to  implement  a 
contract  they  had  with  a  firm  in  Japan,  employed  the 
defenders  to  print  for  them  a  certain  quantity  of  fancy 
goods,  viz.,  6000  dozen  handkerchiefs  in  four  designs  and 
forty-four  or  forty-five  combinations  of  colours.  The  cloth 
and  rollers  were  supplied  by  the  pursuers.  The  goods  were 
delivered  to  the  pursuers  apparently  free  from  blemish. 
Certain  samples,  forty-three  in  number,  were  kept  by  the 
pursuers  and  laid  aside  in  their  pattern  room,  and  every 
care  taken  of  them.  About  two  months  after  their  arrival 
in  Japan  the  goods  were  found  on  examination  to  be 
blemished  by  runnings  and  markings  off  to  the  extent  of 
from  one-fourth  to  one-third  of  the  whole  consignment,  and 
were  returned  to  this  country,  where  they  were  sold  under 
warrant  of  the  Sheriff.  The  defenders  were  duly  informed 
of  the  rejection  of  the  goods  by  the  Japanese  buyers,  and 
the  petition  for  the  sale  of  the  goods  was  served  upon  them. 
Rejection  was  immediately  made  by  pursuers.  In  an 
action  for  damages  the  Sheriff-Substitute  (Cowan),  to 
whose  judgment  the  Sheriff  (Cheyne)  adhered,  decided  in 
the  pursuers'  favour,  holding  that  the  cause  of  the  blemishes 
in  the  goods  was  to  be  found  in  some  latent  defect  in  the 
printing  thereof,  which  had  developed  subsequently  to 
the  adjustment  of  cleams  for  ordinary  printers'  defects, 


Digitized  by  LjOOQIC 


MoirftOo.9 
Hall  ft  Soni. 

Jftii.'iorian. 

Sheriff  OowAM 


354  SHEBIFF  GOUBT  REPORTS.  [You  n. 

BBvnm  A«>  and   that   the  defenders  were  responsible  therefor.     The 

Sheriffs'  interlocutors  were  as  follows : — 

Paislbt,  lO^A  JanwMry^  1893. — Having  heard  parties'  procura- 
tors, and  considered  proof  adduced,  productions  and  whole  process, 
finds  in  fact  that  in  or  about  the  months  of  May  to  July,  1890, 
the  defenders,  pursuant  to  the  notices  Nos.  12  to  15  of  process, 
printed  for  the  pursuers  in  loose  or  fancy  colours,  soft  finished,  the 
goods  in  question,  being  6000  dozen  handkerchiefs  in  four  designs 
and  44  or  45  combinations  of  colours  on  cloth  supplied  to  them  by 
the  pursuers,  the  rollers  being  also  supplied  by  puimiers;  that 
with  the  exception  of  ordinary  printers'  defects,  viz.,  doctors'  marks 
and  streaks,  the  claims  for  which  were  adjusted  at  the  time,  the 
said  goods  were  delivered  apparently  perfect  and  entirely  free  from 
the  blemishes  now  complained  of ;  that  immediately  after  delivery 
and  before  the  goods  were  sent  to  the  packers,  a  sample  hand- 
kerchief from  each  piece  was  cut  off  and  laid  aside  by  the  pursuers 
in  their  pattern  room,  these  samples  being  43  in  number,  and 
forming  No.  33  of  process ;  that  on  being  taken  to  the  packers 
three  sets  of  samples  were  cut  off  from  each  piece  of  goods,  one  set 
being  sent  with  the  goods  to  Japan,  not  produced,  another  set 
being  sent  to  Messrs.  Strachan  of  London,  viz.  No.  50  of  process, 
78  handkerchiefs,  and  the  third  being  sent  to  Messrs.  Paterson 
of  Glasgow,  through  whom  the  pursuers  received  the  order  for 
these  goods,  this  set  being  No.  51  of  process,  89  handkerchiefs ; 
that  the  samples  Nos.  33,  50,  and  51  were  laid  aside  respectively 
by  the  pursuers,  by  Messrs.  Strachan  of  London,  and  Messrs. 
Paterson  of  Glasgow,  in  wooden  receptacles  in  their  respective 
pattern  rooms,  all  of  which  are  properly  fired  and  are  dry  rooms, 
the  said  sets  of  samples  remaining  undisturbed  till  about  April, 
1891,  after  complaints  came  home;  that  the  goods  in  question 
were  carefully  cut  in  lengths,  folded,  made  up  into  assorted  parcels 
of  ten  dozen  handkerchiefs,  carefully  packed  in  tin-lined  cases, 
and  sent  to  Japan  by  two  shipments  in  July  and  August,  1890 ; 
that  about  two  months  after  arrival  out  in  Japan  the  goods  were 
found  on  examination  to  be  blemished  by  runnings  or  bleedings 
and  markings  off  of  the  colours  to  the  extent  of  from  one-third  to 
one-fourth  of  the  whole  consignments ;  that  it  was  thereafter 
discovered  that  the  samples  Nos.  33,  50,  and  51  were  similarly 
affected,  and  to  the  same  extent ;  that  the  caiise  of  said  blemishes 
is  to  be  found  in  some  latent  defect  in  the  printing  of  said  goods 
which  has  developed  subsequently  to  the  adjustment  of  ordinary 
printers'  defects,  and  that  the  defenders  are  responsible  therefor ; 
assesses  the  damages  at  the  sum  of  X478  Os.  Id.,  with  interest  as 
concluded  for ;  finds  the  pursuers  entitled  to  expenses ;  further, 
certifies  that,  in  the  opinion  of  the  Sheriff-Substitute,  the  case  is 
one  proper  for  the  employment  of  counsel ;  allows  the  pursuers  a 
debate  fee  of  £b  in  respect  of  the  difficulty  of  the  case;  and 
certifies  the  following  persons  as  witnesses,  who  ought  to  receive 
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extra  allowance  for  examination  of  goods  with  a  view  to  giving  Bitntiw  avd 
evidence,  and  as  being  skilled  witnesses,  <fec.  Hugh  Cowan.         moihTco  v 

Note.  — The  question  arising  in  this  case  is  one  of  very  considerable  Haii  &  som. 
interest  scientifically.  The  number  of  productions  has  necessarily  J"*- w^>«». 
been  very  considerable,  and  the  time  occupied  has  been  long.  A  sheriff  cowa«. 
considerable  part  of  the  proof  has  been  taken  up  with  the  history 
of  the  sets  of  samples  retained  in  this  country.  After  the  evidence 
adduced,  it  may,  the  Sheriff-Substitute  thinks,  be  considered  as 
proved  that  these  samples  were  severally  kept  in  dry  and  well- 
fired  warehouses,  two  in  Glasgow  and  one  in  London,  and  that 
they  remained  undisturbed  till  complaints  came  home.  It  may 
also  be  taken  as  established  that  none  of  the  blemishes  complained 
of  existed  when  the  goods  were  delivered  to  the  pursuers.  Most 
careful  examination  of  them  was  made  at  the  time  by  Mr. 
Paterson  and  his  foreman  Mr.  Young,  and  the  different  sets  of 
samples  were  severally  examined  by  those  in  whose  custody  they 
were  to  remain,  and  no  blemishes  were  seen  ;  and  yet  the  goods  in 
bulk  and  the  whole  three  sets  of  samples  are  found  after  some 
months  to  be  blemished  in  a  similar  manner.  The  remarkable 
thing  is  that,  while  there  are  one  or  two  colours  which  are 
principally  afiected  by  the  blemishes,  the  whole  samples  of  that 
combination  of  colour  are  not  blemished.  Thus,  while  a  certain 
dark  green  is  iisually  very  bad,  pursuers'  warehouseman,  Paterson, 
says  there  are  plenty  of  good  greens  among  the  perfect  handker- 
chiefs ;  and  Mr.  Wm.  G.  Hall  says  he  saw  ten  to  twelve  lengths  of 
twelve  handkerchiefs,  the  same  in  design  as  No.  32/1,  in  the 
goods  in  bulk,  quite  unblemished.  Examples  of  good  greens  may 
be  found  in  Nos.  50/57  and  57/65  of  process.  Again,  while  the 
mauve  leaves  in  such  handkerchiefs  as  32/4,  55/2,  and  71/5  are 
bad  and  mark  ofi*,  this  is  not  the  case  in  Nos.  50/30  and  50/31. 
Again,  while  some  bad  handkerchiefs  run  and  mark  off  both  upon 
themselves  and  the  handkerchiefs  which  lie  next  them,  as  in  No. 
32/13,  and  as  may  be  seen  in  No.  50/18,  which  has  marked  on  to 
the  folds  next  it  of  50/19  and  50/20,  and  in  No.  51/26  which  so 
affects  Nos.  51/25  and  51/27,  there  are  instances  of  the  exact 
contrary.  Thus,  No.  50/57,  a  green  with  a  light  ground,  has  not 
been  blemished  by  either  of  50/56  or  50/58,  both  of  which  are 
bad  greens,  and  the  former  has  marked  on  to  its  next  neighbour 
on  the  other  side,  50/55.  Similarly  No.  50/65,  which  has  the 
same  light  blue  ground  as  No.  50/57,  has,  between  two  green 
sinners^  Nos.  51/64  and  51/66,  remained  unblemished. 

For  these  difierences,  which  constitute  what  Dr.  Tatlock  calls 
a  very  singular  state  of  matters,  there  must  undoubtedly  be  a 
cause  or  causes.  The  pursuers  say  these  are  to  be  found  in  the 
printing.  The  defenders  ascribe  them  to  dampness,  indicating 
applied  moisture  or  wetness. 

The  Sheriff-Substitute  thinks  that  the  latter  explanation  must 
be  rejeeted.     In  the  first  place,  there  is  no  evidence  of  moisture 


Digitized  by  LjOOQIC 


Sheriff  Gow^v. 


356  SHERIFF  COURT  REPORTS.  [Vol.  nc 

BBvnunr  jlid  having  been  applied.  The  only  witness  adduced  to  give  a  colour 
..  t"Tvi  to  that  is  the  witness  M*Gie,  who  gave  his  evidence  in  a  hang-dog, 
H«u  fc  soM.  unsatisfactory  way,  rendering  him,  in  the  opinion  of  the  Shentt- 
Jan.  10,  isBs.  Substitute,  quite  unreliable.  His  evidence  as  to  the  condition  of 
the  cases  on  their  arrival  home  is  contradicted  by  his  master,  Mr. 
Hamilton,  and  by  the  pursuer,  Mr.  Moir.  Moreover,  damp  applied 
to  the  goods  on  the  voyage  could  not  have  affected  the  samples  in 
London  and  Glasgow,  and  it  would  be  a  very  strange  thing  if 
damp  were  the  cause  that  a  portion  cnly,  running  "rill-rall" 
through  the  several  bundles,  should  be  aifected  in  theee  separate 
dry  warehouses.  The  conclusion,  the  Sheriff-Substitute  thinks, 
is  irresistible  that  some  cause  must  be  found  which  is  common  in 
its  operation  to  the  three  sets  of  samples  and  to  the  bulk  of  the 
goods.  It  must  therefore  be  a  cause  prior  to  the  delivery  of  the 
goods  to  the  pursuers,  for  at  that  time  the  samples  No.  33  were 
cut  oflf.  Now — and  this  is  the  interesting  question — ^how  is  this 
explicable  1  What  is  the  solution  ?  It  cannot  be  said  that  the 
defenders  have  thrown  much  light  on  the  solution.  Perhaps  they 
thought  it  advisable  not  to  enter  too  minutely  into  that  They 
have,  indeed,  put  forward  the  statement  No.  88  of  process,  and 
their  whole  case  is  based  upon  that.  When  it  was  shown  to  Dr. 
Tatlock,  the  Sheriff-Substitute  obtained  assurance  from  counsel 
that  it  would  in  due  time  be  proved.  Dr  Tatlock's  and  Dr. 
HummeFs  evidence  and  that  of  other  witnesses  is  founded  upon  it. 
Now,  what  is  the  evidence  by  which  it  is  supported  ?  Solely  and 
simply  the  evidence  of  Mr.  Wm.  N.  Hall.  The  goods  were  printed 
under  his  superintendence.  He  avers  that  this  is  the  process. 
Two  other  witnesses  are  brought  to  speak  to  it — DonaldfiOn,  who 
was  a  clerk  to  the  defenders,  and  costed  up  the  goods ;  but  he 
admits  that  his  whole  information  came  from  Mr.  Hall,  and  that 
he  knows  nothing  personally  about  the  colours  used  in  the  mixing 
of  them  or  the  preparation  of  the  cloth.  Moreover,  he  says 
nothing  about  the  strength  of  the  solution  of  oleine  used.  The 
other  witness  is  Andrews,  the  defenders'  order  derk,  who  stated  that 
"  the  strength  of  each  colour  was  kept  uniform  through  the  whole 
"  orders,"  an  important  statement,  if  true.  It  is  plain,  however, 
that  he  knows  nothing  about  the  actual  mixing  of  the  colours,  and 
is  speaking  only  of  what  was  put  into  the  order  book.  He  says 
nothing  about  the  oleine.  He  admits  that  a  soft  finish  with  loose 
colours  is  very  unusual  with  the  defenders.  From  him  we  learn 
that  during  the  printing  of  these  goods  there  was  a  change  of 
hands,  the  colour  mixer  at  the  inception  of  the  contract  being 
Dugald  Turner,  who  left,  and  was  replaced  before  the  close  by 
James  M*Artny.  He  also  admits  that  the  greens  of  two  hand- 
kerchiefs shown  him  are  of  diflFerent  strengths.  None  of  the  men 
who  prepared  the  solution  of  oleine,  or  who  mixed  the  colours,  are 
adduced  as  witnesses,  and  the  Sheriff-Substitute  does  not  therefore 
consider  the  statement  No.  88  to  be  properly  proved  in  regaid 
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either  to  the  amount  of  oleme  used,  its  uniformity,  or  the  uniform  lUwwAsir 
strength  of  the  colour  employed ;  and  yet  it  is  upon  this  state-  n,,i^oo  « 
ment  that  the  defenders'  case  is  based.  HaUfcSoni. 

Dr.  Tatlock,  in  his  very  dear  evidence,  ascribes  the  blemishes  J"»-J^i«*- 
to  moisture.  He  could  not  be  brought,  by  all  the  skill  of  counsel,  »«^<^^^"- 
to  say  applied  moisture,  but  moisture  which  ought  not  to  have 
been  present.  At  p.  436  he  suggests  that  something  may  have 
been  mixed  with  the  colours  which  would  draw  damp  to  them ; 
and  at  p.  457  he  distinguishes  between  two  greens  shown  him, 
the  blue  predominating  in  the  one  and  the  yellow  in  the  other.  ^ 
Professor  Hummel,  while  equally  strong  in  ascribing  the  blemishes 
to  moisture,  says  that  the  blemished  goods  must  have  attracted 
moisture  in  some  way  or  other ;  and  he  admits  that  some  substance 
might  be  in  the  colours  causing  them  to  be  hygroscopic.  To  this 
last,  but  in  a  more  decided  form,  the  evidence  of  Mr.  Heys  and 
Dr.  Clark  agree.  The  theory  which  they  represent  is  that  certain 
colours  (that  is,  colours  as  mixed  and  used  in  printing)  being  more 
hygroscopic  than  others,  they  have  drawn  to  themselves  moisture, 
causing  them  in  some  instances  to  run  or  bleed,  and  in  others  to 
mark  off ;  and  that  the  oleine  used,  acting  as  a  slight  mordant, 
fixed  the  colour  in  a  part  of  the  handkerchief  where  it 
ought  not  to  be.  If  it  be  the  case — and  a  minute  examiner 
tion  of  every  production  in  the  case,  in  the  opinion  of  the 
Sheriff-Substitute,  lends  probability  to  it — that  the  strength  of 
coloiurs,  possibly  also  the  ingredients,  varied,  if  also  the  strength 
of  the  solution  of  oleine  varied,  the  strange  and  curious  facts  of 
this  case  would  be  fully  explained.  The  defenders  have  refused 
information  as  to  the  composition  of  their  colours,  alleging  that  it 
is  a  trade  secret.  They  have  failed  to  adduce  any  of  the  men  who 
applied  the  oleine  or  mixed  the  colours.  That  in  these  last  there 
was  variation  of  composition  and  strength  the  Sheriff-Substitute 
considers  to  be  shown  by  some  greens  and  mauves  remaining  good 
while  others  are  veiy  bad ;  and  as  to  the  oleine,  he  thinks  a  variation 
in  the  strength  of  the  solution  of  oleine  applied  in  such  band- 
kerchiefs  as  Noe.  50/57  and  51/65,  as  compared  with  that  applied 
to  the  two  handkerchiefs  on  either  side  of  them  respectively,  would 
explain  the  phenomenon.  This  is  further  illustrated  by  the  cir- 
cumstance that  No.  50/57,  while  it  has  not  marked  off  on  to  itself, 
has  marked  on  to  the  fold  next  to  it.  No.  50/28,  pointing 
apparently  to  there  being,  in  the  preparation  of  the  latter,  a 
stronger  solution  of  oleine  used. 

On  the  law  of  the  case,  the  Sheriff-Substitute  considers  that, 
the  defect  being  latent  and  only  developing  after  delivery,  the 
pursuers  are  not  precluded  by  the  settlement  for  ordinary 
damages  from  now  claiming ;  that,  having  given  to  the  defenders 
early  and  timeous  intimation  after  discovery  of  the  defect,  they 
are  within  their  rights  in  their  claim  ;  that  the  defenders  having 
hoBBk  the  outset  refused  to  have  anything  to  do  with  the  matter, 
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^MwnMWAM9  or  to  consent  to  any  arrangement  by  which  the  loss  could  be 
MoirTbo  V  '^^^lised  (saving  all  questions)  out  in  Japan,  the  pursuers,  having 
Hau  k  BoDt.  regard  to  the  whole  circumstances  of  the  case  as  explained  in  Mr. 
Moir's  evidence,  exercised  a  wise  prudence  in  bringing  the  goods 
home,  more  especially  as  the  condition  of  the  bulk  samples  sent 
home  was  such  as  to  lead  to  very  serious  misgivings  as  to  the 
whole  consignments,  and  that  the  true  measure  of  damages  is  the 
loss  they  have  sustained.  H.  C. 


Jan.  lu.  1888. 
SberlirOowAV. 


Feb.  IT,  1808. 
Sheriff  CUTm. 


Paisi^y,  27 tk  February y  1893. — The  SheriiF,  having  resumed 
consideration  of  the  process,  dismisses  the  appeal;  adheres  to  the 
interlocutor  of  the  Sheriff-Substitute  dated  10th  January  last; 
finds  the  pursuers  entitled  to  additional  expenses;  remits  the 
case  to  the  Sheriff-Substitute  for  disposal  of  the  auditor's  report, 
and  decerns.  John  Chbynb. 

Note. — Looking  to  the  pecuniary  value  of  the  caae  and  the 
anxiety  with  which  it  was  argued,  I  feel  that  it  would  not  be 
satisfactory  if  I  did  not  indicate  to  the  parties  the  grounds  upon 
which,  after  careful  consideration  of  the  voluminous  proof,  I  have 
arrived  at  the  same  conclusion  as  the  Sheriff-Substitute.  Con- 
curring, however,  as  I  do  generally  in  the  views  expressed  by  the 
Sheriff-Substitute  in  his  note,  I  shall  make  my  explanatory  state- 
ment a  very  brief  one. 

1.  I  may  begin  by  remarking  that,  as  to  the  existence 
of  the  defects  complained  of,  no  question  arises.  The  defenders' 
counsel  conceded — what,  indeed,  is  quite  clearly  proved — that 
from  a  fourth  to  a  third  of  the  6000  dozen  handkerchiefs  de- 
veloped effects  technically  known  as  "  markings-off "  and 
*' runnings,"  which  rendered  them  practically  unmerchantable; 
and  it  may  further  be  taken  as  established  that  these  defects 
were  not  confined  to  the  bulk  of  the  goods  which  went  out  to 
Japan,  but  were  found,  and  nearly  to  the  same  extent,  in  the 
three  sets  of  samples  which  never  left  this  country. 

2.  It  was  strongly  contended  by  the  defendeiV  counsel 
that  the  claim  made  in  this  action  is  barred  by  the  pursuers' 
acceptance  of  the  goods  after  examination  and  the  subsequent 
payment  of  the  defenders'  charges,  and,  if  the  defects  had  been 
such  as  were  capable  of  being  detected  at  the  time  delivery  was 
taken,  the  argument  would  have  been  irresistible ;  but  if  one 
thing  in  the  case  is  clear,  it  is  that  the  defects  were  not  visible 
when  the  goods  left  this  country,  and  only  developed  themselves 
afterwards — in  other  words,  they  were  latent  defects,  and,  that 
being  so,  it  would  be  contrary  to  equity  to  hold  the  pursuers 
precluded  from  founding  on  them  when  discovered,  unless,  indeed, 
it  could  be  shown — as  it  is  not,  I  think,  shown  here — that  the 
challenge  was  not  made  promptly  on  discovery. 

3.  But  to  what  cause  are  the  ^'markiugs-off"  and 
"runnings"  to  be  attributed?    Now,  it  appears  to  be  clearly 
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proved  that  loose-colour,  soft-finished  goods  are  constantly  bemg  lUiiFEinr  ami 
sent  out  to  the  East  without  anything  going  wrong  with  them,     ^oij^jfc,,  , 
and,  from  heginning  to  end  of  the  proof,  there  is  nothing  to     Heiiasom. 
support  the  view  (which,  I  own,  occurred  to  me,  though  it  was    ^^^^^'^ 
not  suggested  from  the  bar,  to  be  a  possible  one)  that  there  was  8befiffCa»T»«. 
something  wrong  with  the  cloth  supplied  by  the  pursuers.     We 
may,  therefore,  safely  eliminate  from  the  list  of  possible  causes 
the  theory  that  a  percentage  of  blemishes  such  as  developed  here 
was  inevitable,  and  also  the  theory  that  the  fault  lay  with  the 
cloth ;  and  if  that  be  done,  only  two  alternatives,  so  far  as  I  can 
see,  are  left,  these  being — (a)  that  the  blemishes  are  the  result  of 
something  that  happened  to  the  goods — and  this,  alike  in  proof 
and  in  argument,  was  virtually  limited  to  damp  having  somehow 
got  at  them — after  they  left  the  defenders'  hands ;  and  (6)  that 
they  are  attributable  to  some  error  in  the  process  followed,  or 
something  wrong  with  the  materials  used  in  the  printing  by  the 
defenders,  who,  of  course,  spopondertint  peritiam  artis.     Now,  it 
almost  goes   without    saying    that,   in  the   circimistances,   and 
more  especially  in  view  of  the  considerable  interval  that  occurred 
between  the  defenders'  delivery  of  the  goods  and  the  discovery  of 
the  defects,  the  pursuers  are  bound  to  exclude  by  reasonable 
evidence  the  former  of  these  alternatives.     In  my  opinion,  how- 
ever, they  have  successfully  discharged  that  onwj  and  I  base  that 
opinion  mainly  upon  the  evidence  in  regard  to  the  samples.     The 
evidence  as  to  the  care  bestowed  on  the  bulk  of  the  goods  by  the 
various  parties  through  whose  hands  they  passed  after  they  left 
the  defenders'  premises  is,  indeed,  so  far  as  it  goes,  distinctly 
negative  of  any  improper  treatment  or  of  the  introduction  of 
damp.     At  the  same  time,  if  we  had  had  nothing  more,  it  might, 
looking  more  particularly  to  the  fact  that  the  contents  of  the 
various  cases  were  all  mixed  together  when  they  were  unpacked 
in  Hamilton's  premises,  have  been  difficult  to  hold  that  the  idea 
that  some  accident  had  happened  to  some  of  the  cases,  resulting 
in  damp  getting  at  their  contents,  had  been  excluded.      Fortu- 
nately, however,  for  the  pursuers,  there  is  the  evidence  fiunished 
by  the  three  sets  of  samples.      These  are  proved  to  have  lain 
untouched  in  three  different  repositories,  where  they  were  exposed 
only  to  ordinary  atmospheric  conditions,  and  even  the  defenders' 
witnesses  admit  that  such  exposure  is  not  sufficient  to  account  for 
their  going  wrong.     In  regard  to  them,   therefore,  some  other 
cause,   and  some  cause  that  existed  at  the  date  they  left  the 
defenders'  premises,  must  be  sought  to  explain  the  blemishes 
which  were  found  to  exist  in  them  when  they  were  examined  in 
the  spring  of  1891 ;  but  if  that  be  conceded,  then  I  think  it  a 
natural,  if  not  an  irresistible,  inference  that  the  blemishes  found 
in  the  bulk  of  the  goods,  similar  as  they  were  in  character  and 
extent  to  the  blemishes  found  in  the  samples,  were  produced  by 
the  same  operating  cause.      But  while  the  pursuers  have  thus 
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BawHBWAMD  raised  a  etrong  preBumptiou  that  the  damaged  oondition  oi  the 
~Oo  V    8^^*   ^^  ^o*  ^^^  result  of  anything  that  occurred  while  the 


goods  were  in  their  hands  or  the  hands  of  others  into    whose 


Sheriff  OHnn. 


V9b.fr^im.  custody  they  passed  from  them,  but  must  be  due  to  something 
that  occurred  anterior  to  delivery  by  the  defenders,  I  could  not 
have  decided  in  their  favour  if  they  had  left  the  case  there,  for  it 
seems  to  me  that  they  were  bound  to  go  a  step  further  and  to 
furnish  the  Court  with  a  reasonable  theory  supported  by  evidence 
as  to  how  the  defects  which  developed  themselves  ex  iniervallo 
may  have  had  their  origin  in  something  done  by  the  defenders. 
They  have,  however,  apparently  recognised  this  obligation,  and 
have  adduced  a  number  of  practical  scientific  witnesses,  whose 
evidence  has  left  on  my  mind  a  strong  impression  that  the  /ant  et 
origo  mali  is  to  be  found  in  the  defenders'  use  of  oleine  in  the 
preparation  of  the  cloth.  I  do  not,  of  coiuse,  overlook  the  fact 
that  Dr.  Tatlock  and  Professor  Hummel — both  men  of  undoubted 
scientific  eminence — ^repudiate  the  suggestion  that  the  use  of 
oleine  would  be  likely  to  produce  the  blemishes,  but  I  cannot 
accept  their  evidence  on  the  point  as  outweighing  that  of  the 
pursuers'  witnesses;  and  I  must  firankly  say,  as  regards  their 
evidence  generally,  thi^t  the  efieot  of  it  is,  to  my  mind,  greatly 
weakened  by  finding  tbat^  when  they  are  confronted  with  the 
facts  regarding  the  samples^  tiiey  are  unable  to  explain  them, 
and  Dn  Tatlock  is  even  forced  to  admit  the  possibility  of  the 
state  of  matters  put  to  him  being  due  to  some  defect  in  the 
printing.  Mr.  Hall's,  experience  is,  indeed,  appealed  to  as 
showing  that  the  oonsequences  which  the  pursuers'  witnesses 
attribute  to  the  lise  of  oleine  do  not  always  result^  and  as 
corroborating  to  that  extent  the  views  of  Dr.  Tatlock  and  Pro- 
fessor Hummel ;  but  in  order  to  estimate  the  value  of  that  part 
of  Mr.  Hall's  evidence,  it  would  be  necessary  to  be  sure  that  the 
solution  of  oleine  used  in  preparing  the  cloth  here  was  no  stronger 
than  that  used  in  the  other  case  referred  to — a  point  as  to  which, 
in  the  absence  of  the  workmen  employed  on  the  job,  we  can  have 
no  assurance — and  also  to  know,  what  we  do  not  know,  whether  in 
the  cases  in  which  the  defenders  used  oleine  without  bad  results, 
the  colours  subsequently  printed  on  the  cloth  were  as  hygroecopic 
as  some  of  those  which  appear  in  the  handkerchiefs  in  process 
are  stated  to  be.  On  the  whole,  upon  the  best  judgment  that  I 
can  form,  the  theory  advanced  by  Mr.  Heys  appears  to  me  not 
only  a  possible  but  the  most  probable  explanation  of  the 
damaged  condition  of  the  goods.  The  only  fact  in  the  case 
which  it  does  not  account  for  is  the  fact  that  in  no  single  instance 
have  all  the  handkerohiefis  of  the  same  combination  gone  wrong; 
but  that  fact  would  be  explained  if  it  wero  the  case  that  the 
strength  of  the  oleine  solution  or  of  the  colours  was  not  kept 
uniform  throughout^  and  this  supposition  has  not  been  excluded 
as  it  might  and  should  have  been  by  the  defenders^  upon  whom, 
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in  view  of  the  evidenoe  led  on  the  other  side,  I  cannot  help 

thinking  that  a  oertain  amount  of  onus  to  show  that  the  operation    

they  undertook  to  perform  on  the  cloth  had  heen  performed  in  a    ^A 
careful  and  proper  manner  rested,  and  who  have  not  seen  fit  to  ^^^ 
give  the  Court  the  benefit  of  the  evidence  of  the  workmen  to 
whom  the  details  of  the  operation  were  entrusted. 

4.  The  remaining  question  in  the  case^  vis.,  what  damages 
are  to  be  awarded  to  the  pursuers,  is  the  one  which  has  given 
me  most  anxiety,  and  I  feel  it  to  be  attended  with  no  little 
difficulty.  The  main  contention  of  the  defenders'  counsel  in 
regard  to  it  was  that  the  Sheriff-Substitute  had  proceeded  on  an 
altogether  wrong  principle,  having  dealt  with  the  case  as  if  the 
goods  had  been  sold  by  the  defenders  to  the  pursuers,  and  that^ 
looking  to  the  nature  of  their  contract,  which  was  simply  to 
perform  a  certain  operation  on  cloth  supplied  by  the  pursuers, 
and  to  the  &ct  that  no  intimation  was  given  to  them  as  to  what 
the  pursuers  intended  to  do  with  the  printed  goods,  the  de- 
fenders' liability  must,  in  the  most  unfavourable  view  of  the  case 
for  them,  be  limited  to  the  difference  between  the  price  that  the 
pursuers  would  have  received  for  the  damaged  portion  of  the 
goods  had  they  been  undamaged  and  the  price  actually  obtained  for 
them  in  their  damaged  condition.  Now,  if  the  pursuers  had  been 
retailers  of  goods  of  this  particular  description,  I  would  have  had 
no  hesitation  in  sustaining  the  above  contention.  But  the  de- 
fenders were  well  aware  that  the  pursuers  were  not  retailers  but 
merchants,  and  I  think  that  they  may  fairly  be  held  to  have 
known  that  the  order  to  print  the  goods  was  given  to  them  in 
view  of  an  order  for  6000  dozen  handkerchiefs  received  by  the 
pursuers — or  in  other  words,  that  the  pursuers  were  middlemen 
in  the  transaction.  That  being  so,  I  have  come  to  think  that  the 
actual  loss  sustained  by  the  pursuers  through  the  goods  being 
thrown  back  upon  their  hands  in  consequence  of  a  substantial 
portion  of  them  having  been  blemished  through  the  fault  of  the 
defenders  must  be  made  good  by  the  defenders  as  being  loss  un- 
pliedly  within  the  contemplation  of  the  parties  when  they  made 
their  contract,  or  flowing  naturally  from  the  defenders'  failure 
properly  to  perform  their  contract.  But  it  was  further  argued  on 
behalf  of  the  defenders  that  the  pursuers  had  aggravated  the  loss 
by  the  way  in  which  they  had  dealt  with  the  goods  after  the 
buyers  had  rejected  them,  and  in  this  connection  it  was  suggested 
that  the  loss  would  have  been  mitigated  if,  instead  of  bringing 
the  whole  goods  back  to  this  country,  the  pursuers  had  separated 
the  blemished  from  the  unblemished  portion  and  sold  the  latter 
at  Yokohama.  This,  however,  is  matter  of  pure  conjecture;  and 
when  we  remember  that  the  number  of  buyers  of  such  goods  at 
Yokohama  is  limited,  that  the  consignment  had  got  a  bad  name 
there,  and  that  the  suspicion  that  fiirther  blemishing  would 
devel(^  would  naturally  tend  to  keep  buyers  aloof  and  prices 
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5™  ^""  down,  I  think  it  questionable  whether  had  the  course  suggested 
MoirToo. «  been  followed  the  result  might  not  have  been  more  disastrous  than 
it  has  been,  and  am  accordingly  not  disposed  to  blame  the  pursuers 
for  ordering  the  goods  to  be  sent  home,  or  to  say  that  they  disre- 
garded the  defenders'  interests  in  doing  so.  I  have  had  more 
diflBculty  in  making  up  my  mind  as  to  the  propriety  of  the  course 
followed  by  the  pursuers  in  regard  to  the  disposal  of  the  goods 
after  they  reached  this  country,  and  waa  at  first  inclined  to  hold 
that  they  had  not  dealt  fairly  by  the  defenders  in  selling  the 
blemished  and  unblemished  portions  together.  But  I  have  come 
to  think  that  it  is  a  sufficient  answer  to  any  complaint  on  that 
score  that  the  petition  under  which  the  sale  was  carried  through 
was  served  on  the  defenders,  who  had  thus  an  opportunity  of 
appearing  for  the  protection  of  their  interests  in  the  matter; 
and,  on  the  whole,  though  not  without  difficulty,  I  do  not  see  my 
way  to  reduce  the  damages  below  the  sum  sued  for  and  awarded 
by  the  Sheriff-Substitute,  which,  it  was  not  disputed,  correctly 
represents  the  amount  that  the  pursuers  are  actually  out  of 
pocket  on  this  unfortunate  transaction.  J.  0. 

For  pursuers— Mr.  Ubk,  advocate;  Mr.  W.  Babbdc  (Messn. 
Kkbb  A;  Barrib),  Glasgow. 

For  defenders— Mr.  R.  Vaby  Cabipbxll,  advocate;  Mr.  Johh 
Pattison,  Paisley,  for  Mr.  A.  R.  Fsrouson,  Neilston. 


No.  120.  SHERIFF   COURT  OF   LANARKSHIRE. 

LAXAauHimB.  QooDWiNS,  Jardine,  &  Co.,  Limited,  in  liquidation,  and 
j«^A*oS.r         James  Watson  Stewart,  C.A,  liquidator,  Pwrsuers; 
^'^  The  Caledonian  Railway  Co.,  Defenders, 

Bankruptcy —  Compensation — Bouncing  accottnts — detention, 
— A  firm  of  engineers  and  contractors  became  bankrupt, 
owing  a  railway  company  an  account  for  the  carriage  of 
goods,  <bc.  At  that  time  they  were  engaged  in  building 
a  bridge  for  the  railway  company,  which  the  liquidator 
finished  and  handed  over  to  the  railway  company.  The 
railway  company  paid  the  slump  sum  stipulated  for  the 
bridge  under  deduction  of  their  account.  Held  that^  as 
the  contract  price  of  the  bridge  was  not  due  at  the  date 
of  liquidation,  there  was  no  concurnu  debiti  et  credUi^ 
nor  any  due  debt  which  the  railway  company  was  entitled 
to  retain  so  as  to  efifect  a  ''balancing  of  accounts  in 
"  bankruptcy." 

The  circumstances  of  this  case  are  stated  in  the  judg- 
ments : — 
NoT.»^i8w.  Glasgow,  Ibth  November,  1892.— Having  heard  parties'  pro- 

BheriirouTHM..  curators,  finds  that  the  defence  is  not  relevant:  Therefore  decerns 
as  craved :  Finds  the  defenders  liable  in  expenses,  dec. 

W.  GUTHBIE. 

J\rote.~This  is  an  action  against  the  Caledonian  RaUway  Com- 
pany for  the  balance  of  the  contract  price  of  a  bridge  erected  over 
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a  road  near  Baillieston.     The  pursuer  is  the  liquidator  of  the  com-  Laha^hiiu. 
pany  of  Goodwins,  Jardine  k  Co.,  Limited.     Although  the  term  j^^^jjj^*^  ^ 
for  the  completion  of  the  contract  in  question  had  expired,  and  ^*Si°'S.'^" 
penalties  had  thus  been  incurred  in  terms  of  the  contract  long-  nov.lirMw, 
before  the  beginning  of  the  liquidation,  nothing  is  said  in  the  Bheinr'ooTHwi. 
pleadings  on  that  point;  and  I  deal  with  the  cause  as  if  there  had 
been  no  condition  as  to  time  in  the  contract,  and  as  if  the  time  for 
its  completion  had  been  extended,  as  it  presumably  was,  by  mutual 
consent  or  acquiescence.     I  also  assume,  as  it  has  been  assumed  in 
the  pleadings  and  argument,  though  per  tncurtam  it  is  not  averred 
or  admitted,  that  the  liquidation  commenced  on  9th  March,  1892. 

The  facts  set  forth  and  admitted  are,  that  before  that  date  the 
railway  company  were  creditors  of  Goodwins,  Jardine,  &  Co.  to  the 
amount  of  £421  19s.  4d.;  that  the  limited  company  had  then 
performed  a  large  proportion  of  the  work  under  the  contract  for 
the  erection  of  a  bridge  near  Baillieston  which  they  had  con- 
tracted to  erect  j  that  the  work  was  finished  by  the  liquidator  on 
behalf  of  the  creditors,  and  was  handed  over  to  and  accepted  by 
the  railway  company  about  the  2l8t  of  April,  1892.  The  railway 
company  afterwards,  in  June,  paid  £930  of  the  stipulated  price 
(£1352  12s.),  but  retained  the  balance  corresponding  to  the  said 
debt  due  to  them  by  Goodwins  k  Co.  The  question  for  decision  is 
whether  the  liquidator  is  entitled  to  recover  the  sum  so  withheld. 

The  pursuer  contends  that  there  was  no  debt  due  to  the  limited 
company  at  9th  March,  1892,  and  that  there  was  therefore  no 
concourse  between  the  debts  which  the  railway  company  seeks  to 
compensate.  (2  BelFs  Com.  122,  p.  3;  123  p.  6;  Goudy  on  Bank- 
ruptcy, 542;  and  the  authorities  cited,  especially  Mill  v  FatU, 
4  S.  219.)  The  question  is  not  without  difficulty,  because  the 
pleadings  are  bare,  and  because  the  books  to  which  we  are 
accustomed  to  refer  for  guidance  in  questions  of  this  kind  are  not 
very  full  or  clear  as  to  the  precise  point  which  occurs. 

At  the  date  of  the  liquidation  the  railway  company  were 
creditors  in  a  debt  which  is  admitted ;  they  were  also  contingent 
debtors  under  the  current  contract  for  the  erection  of  this  bridge; 
but  there  was  no  debt  under  that  contract  which  could  be  enforced 
against  them. 

If  the  debt  due  to  the  railway  company  had  been  contingent 
or  future,  and  that  due  by  them  to  the  bankrupt  company  liquid, 
there  is  no  doubt  that  they  would  have  been  entitled  to  set  the 
one  against  the  other  in  accordance  with  the  provisions  of  the 
bankruptcy  Acts,  as  well  as  with  the  rules  laid  down  in  the 
decisions  of  the  Court.  But  in  the  converse  case  which  occurs 
here,  there  is  no  provision  for  set  ofif  or  valuation  of  the  right  of 
retention  arising  to  the  railway  company  after  the  bankruptcy, 
and,  I  am  humbly  of  opinion,  no  ground  on  which  they  can  bring 
the  debt  which  became  due  by  them  by  the  completion  of  the 
contract  after  bankruptcy,   within  the   principle    of    balancing 
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Larauuuu.  accounts  in  bankruptcy.     The  very  idea  of  balancing  imports  a 
jmSunelfeOb.  v  P^"^*  ^^  ^^^^  when  the  one  debt  is  set  against  the  other;  and  the 
^*t*lSf^**"'  ^^T  ^^®*  ^^  retention,  which  is  the  main,  or  rather  the  only, 
Nov.lTiMs.    element  in  ^*  balancing  accounts  "  as  distinguished  from  compensa- 
sheriffOvzHEu.  tion  (2  Bell's  Ck)m.  124,  M'L.'s  ed.  118),  imports  a  due  debt  which 
the  creditor  can  retain  in  security  of  the  debt  due  to  him  by  the 
other  party.     Now,  the  punctum  temports  when  balancing  takes 
place  must  be,  I  presume,  the  date  of  bankruptcy,  here  of  the 
liquidation,  and  at  that  date  the  railway  company  owed  Goodwins, 
Jardine,  &  Co.  no  debt,  and  therefore  had  nothing  which  they  could 
retain.     If  it  be  true  that  this  is  a  debt  arising  after  the  bank- 
ruptcy, there  is  abundant  authority  for  saying  that  there  is  no 
concourse,  and  that  the  debt  due  before  bankruptcy  cannot  be 
pleaded  in  compensation.     I  was  referred  to  Mill  v  Paul,  4  S.  219 ; 
2  Bell's  Com.  128  (M<L.'s  ed.  128),  and  in  England  to  Ince  HaU 
Boiling  MilU  Co.  v  Douglas  Forge  Co,,  8  Q.B.D.  179;  51  L.J.  Q.B. 
238;  and  I  find  a  similar  rule  applied  or  recognised  in  Taylar'M 
Trustees  v  Paul,  15  R.  320,  and  Scott's  Trustees  y  Scott,  14  R.  1043. 

It  is  not  suggested  that  the  winding  up  of  the  bankrupt  estate 
can  be  hung  up  until  the  purifying  of  contingencies  which  affect 
the  claims  of  creditors  whereby  they  may  acquire  preferences, 
nor,  I  think,  for  the  reason  I  have  already  given,  is  this  pos- 
sible right  of  retention  that  may  arise  a  security  which  may 
be  valued  and  so  receive  effect.  The  valuation  of  contingent 
debts  in  bankruptcy  is  only  given  by  statute,  and  this  only 
in  regard  to  debts  claimed  against  the  bankrupt.  The  reasons 
for  the  privilege  are  clearly  stated  by  the  late  Lord  Pre- 
sident at  2  Macph.  607.  It  may  be  said  that  the  case  in  which 
that  passage  occurs  is  a  decision  which  favours  the  claim  of 
the  defenders.  But  I  observe  that  Borthtmck  v  Scottish  Widows 
Fund,  2  Macph.  595,  is  a  very  special  case,  in  which  there  was  a 
strong  dissent  by  three  judges  against  five,  and  that  it  does  not 
appear  to  be  exactly  applicable  to  the  circmnstances  which  occur 
here.  In  any  event  the  judgment  I  give  appears  to  me  to  follow 
from  the  reasoning  of  the  Lord  President  Inglis,  then  Lord  Justice 
Clerk.  I  do  not  think  that  I  am  wrong,  but  if  it  should  prove  so^ 
**  errare  malo  cum  Platone  quam  cum  istis  vera  seniireJ* 

I  think  that  the  principles  stated  by  Professors  Bell  and  Goudy 
in  the.  passages  referred  to  militate  against  the  defenders'  contention. 
At  the  date  of  the  liquidation  the  railway  company  had  no  further 
interest  in  the  contract,  as  Professor  Bell  says  in  another  passage 
(1  Bell's  Com.  471),  ''than  to  demand  fuU  implement  of  the  inaol- 
"  vent'^  contract." 

This  they  have  got,  but  it  has  been  got  at  the  hands,  not  of  the 
insolvents,  but  of  their  creditors.  It  was  in  their  own  interest,  and 
not  to  rear  up  a  right  of  set  off  for  the  railway  company,  that  the 
creditors,  with  the  sanction  of  the  Courts  as  I  suppose,  completed 
the  oontract ;  and  as  the  doctrine  of  compensation  or  bdanoiiig  of 
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accounts  in  bankruptcy  is  founded  in  equity,  its  application  in  the  lavajubb 
present  circumstances  is  prevented  by  the  intervening  equity  of  the  j^SSj^^oi.  • 
creditors,  as  well  as  by  the  want  of  mutual  credit  and  debit,  that  ^•Jray^ca**"' 
18  to  say,  of  concourse  at  the  date  of  the  liquidation.  W.  G. 


Glasgow,  11  eA  August,  1893. — Having  heard  parties'  procura- 
tors and  considered  the  case,  adheres  to  the  interlocutor  appealed 
against:  Finds  the  appellants  liable  in  the  expenses  of  the  appeal, 
and  decerns.  Robert  Bbbbt. 

Note.— By  their  ofFer,  No.  9/1,  of  14th  June,  1890,  Goodwins, 
Jardine  <fe  Co.,  Limited,  offered  to  the  defenders  "  to  supply  and 
"  erect  all  the  girder  work  required  in  the  renewal  of  the  bridge 
"  carrying  the  road  over  the  Ruthei^len  and  Coatbridge  Branch,  <fec., 
**  in  conformity  with  the  relative  drawings  and  specification,  for 
"  the  slump  sum  of  £1352  128."  That  offer  was  accepted  in  terms 
of  the  defenders'  letter,  No.  8/2,  of  4th  July,  1890,  with  this 
clause,  "  the  whole  work  to  be  completed  to  the  entire  satisfaction 
"of  this  company's  engineer."  The  specification  referred  to  in 
the  contract  required  that  the  work  should  be  completed  within 
two  months  of  the  acceptance,  subject  to  a  certain  penalty  in  the 
event  of  its  not  being  completed  within  that  time.  The  work  was 
not  finished  within  the  time  specified,  nor  until  some  time  in 
April,  1891.  It  is  not  maintained,  however,  that  the  delay  was 
owing,  or  at  all  events  entirely  owing,  to  any  faiilt  on  the  part  of 
the  contractors,  and  no  question  arises  in  consequence. 

While  the  work  was  still  incompleted,  namely,  on  9th  March, 
1891,  Groodwins,  Jardine  <&  Co.,  Limited,  went  into  voluntary 
liquidation.  At  that  date  there  was  owing  to  the  defenders  by 
Goodwins,  Jardine  &  Co.  a  debt  of  £421  19s.  4d.,  and  in  answer 
to  the  demand  for  payment  of  the  price  of  the  contract  work  the 
defenders  seek  to  retain  the  amount  of  the  debt  so  due  to  them. 
The  question  is  raised  whether  they  are  entitled  to  do  so.  I  am 
of  opinion  that  they  are  not.  At  the  date  of  the  liquidation  there 
was  no  debt  due  by  the  defenders  to  Goodwins,  Jardine  <k  Co. 
under  the  contract,  which  was  one  for  the  supplying  of  materials 
and  the  performance  of  work  on  these  materiaLs.  No  debt  was 
due  until  the  contract  was  completed  to  the  satisfaction  of  the 
company's  engineer.  In  these  circumstances  the  case  is  c*3vered, 
I  think,  by  the  rule  laid  down  in  Mill  v  Paul,  4  S.  219,  and 
applied  in  England  in  regard  to  the  winding  up  of  a  company  in 
Ince  Hall  Boiling  Mills  Co,  v  Douglas  Forge  Co.,  8  Q.B.D.  179. 
It  is  admitted  by  the  pursuers  that  before  the  date  of  the  liquida- 
tion about  a  half  of  the  bridge  had  been  placed  in  position,  and 
also  that  the  price  and  value  of  the  work  so  placed  in  position 
exceeded  the  sum  which  the  defenders  desire  to  retain.  It  is 
suggested  in  consequence  for  the  defenders  that  a  debt  at  least 
equal  to  the  sum  which  they  seek  to  retain  was  due  to  them  at 
the  time  of  the  liquidation.     I  am  unable  to  take  that  view.     The 


U,  18M. 
Sheriff  BU&T. 
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Iiaimwcbbima  .contract  was  an  entire  one  for  the  whole  work,  and  was  not 

j^^g^*w^.^  divisible,  so  that  nothing  was  due  until  it  was  completed.     If  the 

<^*^°jf«J»^-  liquidator  in  the   interest  of  the  creditors  had   not  chosen  to 

Au«u«Tii,  1808.  complete  the  work  after  the  liquidation,  what  had  been  done  by 

sheriffBiRBT.  the  contractors  would  have  been  forfeited,  and  nothing  would 

>  have  been  due.      In  this  respect  the  case  stands  on  a  different 

footing  from  Kerr  v  Dundee  Gas  Co.,  23  D.  343,  on  which  reliance 

was  placed  for  the  defenders.     Here  there  was  a  provision  that 

payment  should  be  made  to  the  contractor  monthly,  at  a  certain 

per  centage  of  an  estimated  value  of  the  work  completed.     There 

is  no  provision  of  a  sunilar  nature  here.  R  B. 

For  pursuers— Messrs.  BAifNATrmE,  Kibkwood,  Francs  &  Co., 

Glasgow. 
For  defenders— Mr.  H.  B.  Neavs,  Glasgow. 


No.  121.  Mrs.  Isabella  French  or  Eddie,  Pv/r^aer; 

L4«AftUHiu.  p.  M*AvoY  &  Co.,  DefeTiders. 

M'At<^Vco.  Arrestmient — Wages  paid  in  advance — Decree  of  aliment  to 

iffife. — Held  that  where,  by  an  arrangement  between  an 
employer  and  a  workman,  the  wages  of  the  latter  were 
paid  in  advance,  an  arrestment  was  not  effectual,  because 
there  was  nothing  to  attach ;  and  that  such  an  arrange- 
ment between  employer  and  employed  was  a  legal  one. 

In  I89I  the  husband  of  the  pursuer  arranged  with  his 
employers,  P.  M'Avoy  &  Co.,  that  he  should  be  paid  his 
wages  daily  in  advance.  In  February  of  that  yeax  an 
advertisement  was  inserted  in  the  Glasgow  newspapers  to 
the  following  effect: — "We  pay  William  Eddie  daily  or 
"  hourly  if  required,"  and  thereafter  he  received  his  wages 
each  morning  in  advance.  On  7th  July,  1893,  the  pursuer 
obtained  decree  of  aliment  against  her  husband  and  lodged 
an  arrestment  in  the  hands  of  the  defenders  and  brought  a 
furthcoming.  The  Sheriff-Substitute  (Guthrie)  issued  the 
following  judgment : — 
oc'.JU'W-  The  common  debtor's  wages  are  paid  daily  in  advance,  by 

Sheriff QuTB&iB.  agreement  between  him  and  the  arrestee.  I  take  it  that  this  is  a 
bona  fide  contract  actually  carried  out  in  practice.  If  this  be  so, 
there  is  nothing  which  the  arrestment  can  attach.  Nor  is  there, 
so  far  as  I  see,  any  principle  for  holding  that  a  contract  of  this 
kind  is  not  lawful.  I  had  an  impression  that  this  point  had  been 
decided  before  in  this  Court,  but  I  find  no  record  of  a  decision, 
and  nothing  in  the  books  at  all  bearing  on  the  question,  unless  it 
be  the  remarks  of  Lord  Fullerton  on  a  somewhat  similar  point  in 
Smith  <fe  Kinnear  v  Bums,  1847,  9  D.  1343.  I  therefore  assoilzie 
the  arrestees,  with  expenses.  . 

For  pursuer — ^Mr.  Dugald  Johnston,  Glasgow. 

For  defenders — Mr.  Thomas  A.  Gsntlbs  (Messrs.  Boblakd,  King, 
&  Shaw),  Glasgow. 
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SHERIFF  COURT  OF  AYRSHIRE.  No.  123.. 

Thomas  Thorburn,  Pwrsuer;  The  Glasgow  &  South-     atmhim. 
Wbsikrn  Railway  Co.,  Defenders,  ^*'^ifcP"*" 

B^nrcUion — Negligence — Railway  c(ym,pany — Xom  of  dog  in  b*hwCo. 
transit, — A  valuable  dog  was  sent  by  railway  to  a 
particular  address,  and  on  arriving  at  the  station  was 
entrusted  to  a  man,  not  a  railway  servant,  to  deliver. 
Through  his  carelessness,  the  dog  escaped  and  was  lost. 
Held  that  there  was  negligence  on  the  part  of  the  rail- 
way company  to  render  them  liable  in  damages  to  the 
owner  of  the  dog. 

The  circumstances  appear  from   the  following  inter- 
locutor of  the  Sheriff-Substitute  (Ore  Paterson)  : — 

Ayr,  bth  December,  1892.— The  Sheriff-Substitute  having  heard  Dec_M8w. 
parties'  pi-ocurators  and  considered  the  proof  and  process,  finds  in  p^lSUir. 
fact  that,  on  23rd  February  last,  the  pursuer  delivered  to  the 
defenders,  at  their  Monkton  station,  a  St.  Bernard  bitch  puppy, 
from  six  to  seven  months  old,  enclosed  in  a  hamper  securely 
fastened  with  straps  and  buckles  in  the  usual  way,  and  addressed 
to  Mr.  James  Love,  Armadale,  and  that  the  defenders  received 
the  puppy  for  transit  thither ;  that  the  hamper  with  the  puppy 
arrived  safely  at  Armadale  station,  on  the  North  British  Railway, 
about  ten  minutes  to  five  o'clock  on  the  evening  of  the  day  on 
which  it  was  despatched ;  that,  the  consignee  not  being  at  the 
station  to  take  delivery,  the  station-master  instructed  a  man, 
James  Thomson,  who  was  not  a  railway  servant^  but  was  in  the 
habit  of  occasionally  carrying  parcels  from  the  station,  to  deliver 
the  dog  to  Mr.  Love,  who  resides  about  three-quarters  of  a  mile 
from  the  station ;  that  Thomson,  who  was  to  some  extent  under 
the  influence  of  drink,  took  the  puppy  out  of  the  hamper,  fastened 
a  cord  to  its  collar,  and,  although  the  puppy  was  shy  and  unwilling 
to  go  with  him  and  lay  down  on  its  back,  attempted  to  drag  it 
along,  and,  through  his  hauling  and  tugging  at  the  rope  and  the 
puppy  resisting,  pulled  the  collar  over  its  head,  when  the  puppy 
got  up  and  ran  ofif  through  the  fields  and  could  not  be  found 
again ;  that  there  was  fault  or  negligence  on  the  part  of  the 
station-master  at  Armadale  and  the  person  employed  by  him  to 
deliver  the  puppy;  and  that  the  puppy  was  lost  through  their 
fault  or  negligence  :  Finds  in  law  that  the  defenders,  who  received 
the  puppy  for  transit  to  Armadale,  are  responsible  for  the  fault  or 
negligence  through  which  the  puppy  escaped  and  was  lost,  and  are 
liable  in  reparation  to  the  purauer  for  the  loss  suffered  by  him 
through  such  fault  or  negligence ;  estimates  the  value  of  the 
puppy  at  £50  sterling,  and  decerns  against  the  defenders  for  that 
sum ;  finds  the  pursuer  entitled  to  expenses,  &c.,  and  decerns. 

William  A.  0.  Patbbson. 

Note, — It  is  thought  that  the  station-master  at  Armadale  wda 
in  fault  in  taking  the  puppy  out  of  the  hamper — at  all  events, 
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ATunfta.     without  seeiug  that  it  was  properly  secured,  and  that  he  was  also 
QJ5^J*yj^Jjjj.in  fault  in  entrusting  it  for  deliver^  to  Thomson,  who  was  not  ofie 
_w«t«n       Qf  ^Ijq  railway  company's  servants  or  a  regular  porter,  and  who 
was  known  by  the  station-master  to  be  addicted  to  liquor,  and 
who  describes  his  own  condition  at  the  time  he  was  entrusted  with 
the  puppy  as  "  half-beered." 

Thomson's  treatment  of  the  puppy,  according  to  his  own 
account,  was  not  very  judicious,  and  was  the  cause  of  its  escaping. 
He  says,  "  When  the  dog  was  taken  out  of  the  hamper  at  first  it 
"  stood  on  its  legs,  but  afterwards,  when  Cowe  and  I  were  taking 
**  the  dog  up  to  the  gate,  and  after  we  had  got  a  bit  along  the 
''  road  from  the  platform,  it  lay  down  on  its  back  and  would  not 
"  move.  Shortly  after  the  dog  lay  down  Cowe  left,  and  with  my 
"  wrestling  with  the  dog  to  get  it  up  and  that,  the  collar  slipped 
''  over  its  head,  and  the  dog  rose  on  its  feet  and  ran  away  all  at 
"  once.  It  took  the  fields  through  the  snow  as  hard  as  it  could. 
"  I  was  hauling  and  tugging  at  the  rope  when  the  dog  was  lying 
"on  the  ground.  With  the  dog  wrestling  and  rolling  and 
"  tumbling  the  collar  slipped  over  its  head  somehow.  I  thought 
"  the  collar  was  quite  correct  enough  fastened  as  far  flfi  I  looked, 
"  but  I  paid  no  particular  attention  to  it." 

The  value  of  a  promising  St.  Bernard  puppy  of  the  finest 
breed,  only  six  or  seven  months  old,  is  to  some  extent  specula-, 
tive ;  but  the  Sheriff-Substitute  is  disposed  to  think  that  £50  is 
not  an  over-estimate  of  the  probable  loss  to  the  owner  of  this 
puppy,  the  pick  of  a  litter  of  four,  bred  from  "Scottish  Guide" 
and  "Juno,"  a  sire  and  dam  of  such  exceptional  excellence  and 
value. 

There  seems  no  sufficient  legal  ground  of  liability  on  the 
part  of  the  company  for  the  charges  made  by  the  pursuer  for  the 
searches  for  the  dog,  undertaken  at  his  own  hand  without  com- 
munication with  the  company,  and  which  were  without  result. 

W.  A.  0.  P. 
For  pursuer — Mr.  Alex.  Gemmkll  (Maorobib  &  Gsmmkll),  Ayr. 
For  defenders— Mr.  D.  Douoall,  Ayr. 
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Agrieultural  Holdings  Acts,  1888  and  1889— 

Appointment  of  re/tree  by  Sheriff— A(/reements  under  section  5  of  Act  of  1883 — Appeal 
to  Sheriff' Prindpai. — Held  (1)  that  agroementa  to  take  effect  under  section  5  of 
the  Agricultural  Holdings  Act  of  1883  must  be  stamped  with  agreement  stamps; 
and  (2)  that  receipts  granted  by  the  tenant  for  abatements  of  rent,  and  bearing 
to  contain  a  discharge  of  aU  his  claims  under  the  Act,  are  not  agreements 
securinff  to  the  tenant  such  compensation  as  is  allowed  by  the  Act  to  be  sub- 
stituted for  the  statutory  compensation,  and  the  production  of  such  receipts  by 
the  landlord  will  not  prevent  the  tenant  from  obtaining  the  ap^intmcnt  of  a 
referee.  Competency  of  appeal  from  Sheriff-Substitute  to  Sheriff-Principal  in 
petition  lor  appointment  ofreferee  doubted.     OardinKT  v  Lord  Abercromby,    ...        33 

Aliment.    See  Parent  and  Child.    Expenses. 

Appeal— 

Af/ricvUural  Holdings  Act,  1883 — Appointment  of  referee, — Z>oi^tec{  whether  appeal 
from  the  Sheriff-Substitute  to  the  Sheriff-Principal  was  competent  in  a  petition 
for  appointment  of  a  referee.     Gardiner  v  Lord  Abercromby,       33 

Interlocutor  not  appealable  where  question  of  expenses  reserved — In  an  action  of  maills 
and  duties,  held  by  the  Sheriff  that  an  appeal  from  the  Sheriff-Substitute  was 
incompetent  where  the  Sheriff-Substitute  had  disposed  of  the  matters  in  con- 
troversy, but  reserved  the  question  of  expenses.  Caledonian  Insurance  Co,  v 
Robertson,  \Ssc.,       58 

Competency  qf  appeal — Sherijf  Courts  Act,  1876,  section  27. — Held  that  an  inter- 
locutor by  the  Sheriff-Substitute  in  an  action  of  multiplepoinding  repelling  the 
pleas  of  moompetency,  exonerating  and  discharging  tne  holder  of  the  fund  in 
medio,  and  ordering  claims,  but  which  contained  no  decemiture,  was  not  appeal- 
able under  the  Sheriff  Courts  Act,  1876,  without  the  leave  of  the  Sheriff- 
Substitute.     Macduff  y  Macduff,  dkc, 243 

Arrestment— 

Execution  of  arrestment  against  railway  company, — Held  that  an  arrestment  was 
validly  executed  a^pdnst  the  North  British  Railway  Company  by  being  used  in 
their  hands  at  Stirling  station  and  left  with  a  servant  in  their  employment 
there. 

Furthcoming — Liability  of  arrestees  when  arrested  subject  taken  from  them  bu  force. — 
Circumstances  in  which  held  that  a  railway  company  were  not  bound  to  make 
furthcoming  the  value  of  live  stock  duly  arresteid  in  their  hands,  which  were 
forcibly  taken  possession  of  by  their  owner,  the  common  debtor,  against  the 
protest  and  remonstrance  of  the  railway  company's  servants.  Roberton  de 
Johnston  \  North  British  Railway  Company,  dfC,  72 

On  dependence — Minor  litigant, — Held  that  an  arrestment  on  the  dependence  of  an 
action  raised  by  a  minor  without  the  consent  of  her  curator  is  valid. 

Wagea  Arrestment  Act,  \S70— Gamekeeper, — Held  that  the  wages  of  a  gamekeeper 

'  are  arrestable.     Munro  v  M*Callum, 171 

Wages  paid  in  advance— Decree  of  aliment  to  wife, — Held  that  where,  by  an  arrange- 
ment between  an  employer  and  a  workman,  the  wages  of  the  latter  were  paid 
in  advance,  an  arrestment  was  not  effectual,  because  there  was  nothing  to  attach ; 
and  that  such  an  arrangement  between  employer  and  employed  was  a  legal  one. 
Eddie  w  M'Avoyds  Co,, 366 

SU  also  FUBTHCOMINO, 

24 
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Assessment— 

PAGE 

Pr^erenticU  Payments  in  Bankruptcy  Act,  1888 — Police  rates — LamdHor^s  right  qf 
hypothec. — Held  (1)  that  the  Preferential  Payments  in  Bankruptcy  Act,  1888, 
applies  to  Scotland ;  and  (2)  that  police  rates  are  preferable  to  the  landlord's 
right  of  hypothec.     Sinclair  \\Craig, 350 

Bankruptcy— 

Sequestration — Competition  for  office  of  trustee— Whether  vote  affected  by  pe$idmg 
proceedings. — In  the  sequestration  of  a  cashier,  his  employers  lodged  a  daim 
vouched  by  the  books  which  he  had  kept.  Held  that  thouffh  procMdings  with 
regard  to  the  claim  were  pending,  it  was  sufficiently  vouched  for  the  purpose  of 
voting  at  the  election  of  a  trustee.     Coioan*s  Sequestration,  3 

Illegal  pr^erence — Advances  by  antenuptial  marriage  contract  trustees  under  contract 
vouched  by  acknowledgment  not  granted  at  the  time. — Circumstances  in  which  held 
that  the  marriage  contract  trustees  of  a  bankrupt  were  entitled  to  rank  for  the 
amount  of  a  promissory  note  granted  by  him  when  not  insolvent  to  them 
for  sums  previously  advanced  bv  them  to  him  under  powers  of  the  marriage 
contract.     Coutts*  Trustees  v  Oalbraith^  4 

Cessio — Constitution  o/*  notour  bankruptcy — Withdrawal  of  charge, — Held  (following 
Brown  d:  Co.  v.  Afartin,  dbc.^  4  Sh.C.  Rep.  281)  that  a  creditor's  withdrawal  of  a 
charge  during  its  currency  and  substitution  of  another  therefor  does  not  prevent 
notour  bankruptcy  being  constituted  upon  the  first  charge  and  its  being  avail- 
able to  other  creditors.     Mcintosh's  Cessio, 17 

Cessio — Competency — List  of  creditors  in  petition. — A  petition  for  cessio  at  the  instance 
of.  a  creditor,  which  contained  neither  a  list  of  creditors  in  terms  of  the  Debtors' 
Act,  1880,  sec.  8,  nor  a  statement  that  there  were  other  creditors  not  known  to 
.  the  petitioner,  dismissed  as  incompetently  laid.    Foote,  dsc,  v.  Foote,    20 

CvJisio — Competing  sequestration  and  trust-deed  for  creditors — Discretion  of  Sheriff- 
Wilful  failure  to  appear. — A  creditor  of  a  bankrupt  gave  notice  to  him  that  he 
was  about  to  present  a  petition  for  cessio.  Fouraays  after  the  notice  was  given 
the  bankrupt  granted  a  trust-deed  for  behoof  of  creditors.  Five  days  afterwards 
the  petition  for  cessio  was  presented,  and,  with  deliverance,  was  served  on  the 
bankrupt  the  same  day.  Eight  days  afterwards,  and  four  days  before  the  first 
meeting  in  the  cessio,  the  buikrupt  presented  a  petition  for  sequestration,  wiUi 
concurrence  of  a  creditor.  Parties  were  heard  upon  a  caveat  lodged  by  the  peti- 
tioning creditor  in  the  cessio,  and  warrant  was  refused  in  the  sequestration. 
The  bankrupt  failed  to  appear  at  the  diet  of  examination,  but  an  agent  appeared 
for  creditors  and  the  trustee  under  the  trust-deed,  and  argued  that  the  trust-deed 
made  oessio  unnecessary.  Decree  granted  in  respect  of  wilful  failure  to  appear. 
— Duncan's  Ctsttio,  30 

Sequestration — Claim  for  wapes— Omission  to  claim  pr^erable  ranking — Amendment 
of  daim. — Where  a  claim  was  made  in  a  trader's  sequestration  for  a  shopman's 
wa^es,  without  mention  of  the  period  for  which  they  were  due  and  without  any 
clami  to  a  preferable  ranking;,  and  the  trustee  admitted  the  claim  "  to  an 
'*  ordinary  ranking,"  the  Sheriff,  on  an  appeal  against  the  trustee's  deliverance, 
allowed  the  claim  to  be  amended  so  as  to  show  the  period  for  which  the  wagis 
were  due,  and  thereafter  recalled  the  trustee's  deliverance  and  remitted  to  him 
to  rank  the  claim  as  preferable  to  the  extent  of  the  wages  earned  during  four 
months  prior  to  the  sequestration;  and  found  neither  party  entitled  to  expenses. 
Smiths  \  Thomson  dk  Co.'s  Trustee,       47 

Sequestration^  Ranking — Deduction  of  realised  security  from  claim. — Held  (1)  that 
a  security  which  was  realised  by  the  claimins  creditors  before  the  date  of  the 
sequestration  of  the  debtor  must  be  deducted  by  them  from  their  claim ;  and 
(2)  that  a  security  not  belonging  to  the  bankrupt  did  not  faU  to  be  deducted. 
NatioTial  Bank  Y  Forrester  dk  Forrester's  Trustee,      67 

Sequestration — Competition  for  trusteeship — Joint  ocUh. — A  bankrupt  had  accepted, 
in  favour  of  two  individuals  not  in  partnership,  a  bill  of  exchange  payable  to 
them  or  their  order.  In  the  acceptor's  sequestration  both  of  the  drawers 
deponed  in  one  oath,  and  claimed  tnat  the  debt  was  due  to  them  jointly  and 
had  not  been  paid  or  compensated.  Held  that  this  was  not  a  competent  form 
of  oath,  and  vote  rejected.     Butters' SequestrtUion, 86 

Cessio — Diligence  for  recovery  of  evidence  of  notour  bankruptcy — Title  to  sue — Debt 
under  £8  68.  Sd.—Held  (1)  that  in  a  petition  for  cessio  it  is  competent  for  one 
creditor  to  found  on  the  diligence  of  another  ;  (2)  that  a  petitiomng  creditor  is 
entitled  to  a  diligence  to  recover  evidence  of  the  notour  bankruptcy  in  the 
hands  of  another  creditor,  although  the  days  of  charge  have  not  expired; 


Digitized  by  LjOOQIC 


DIGEST  OF  CASES.  371 


Bankruptey— con^tntitfd. 


and  (3)  that  a  creditor  whose  claim  is  mider  £8  Gs.  8d.  has  a  title  to  sue,  pro- 
vided notour  bankruptcy  has  been  constituted.  Opinion  expressed  that  under 
sub-section  3  of  section  9  of  the  Debtors  (Scotland)  Act,  1880,  the  Sheriff  has 
complete  discretionary  power  to  grant  or  refuse  cessio.     Payne  y  MorrUon,    ...       172 

Sequestration — Competition  for  office  of  trustee — Claim — Poioer  of  one  of  severed  testa- 
mentary trustees  to  depone  to  claim, — At  the  election  of  a  trustee  in  a  seques- 
tration an  affidavit  was  produced  signed  by  one  of  several  testamentary  trustees, 
who  claimed  a  debt  due  to  the  trustees  and  valued  a  security  held  by  them  but 
did  not  state  his  authority  to  depone.  In  a  competition  for  the  trusteeship  the 
trust  deed  was  produced,  showing  that  the  sole  trustee  resident  in  the  country 
had  power  to  act  for  the  trust,  and  instant  proof  was  offered  that  the  claimant 
was  such  a  sole  trustee.  The  vote  on  the  affidavit  was  sustained  on  the  ground 
that,  though  bad,  because  the  authority  to  depone  was  not  stated,  it  was  amend- 
able under  the  Bankruptcy  Acts,  and  by  practice  of  the  Court  held  of  consent  as 
amended.     NeiTs  Sequestration,  188 

Sequestration — Claim  on  lost  bill.— Held  that  a  creditor  claiming  to  be  ranked  for  a 
debt  of  which  the  chief  evidence  would  have  been  a  bill  of  exchange,  which  was 
lost,  was  not  bound  to  bring  a  separate  action  of  proving  the  tenor.  Glen's 
Sequestratumf         189 

Sequestration — Discharge  of  banisrupt  suspended  for  a  month, — Held  that  the  bank- 
rupt by  keeping  unsatisfactory  books,  making  up  inaccurate  balance  sheets, 
and  other  actings  to  the  prejucUce  of  the  creditors  had  committed  serious  faults ; 
but  the  Court,  considerinff  the  lapse  of  time  (nine  years)  mitigated  the  penalty, 
and  marked  its  dlsapprooation  by  postponing  the  discharge  till  the  expiry  of 
one  month.     Kettle  <b  Co,'s  Sequestration,       191 

Sequestration — Competition  for  trusteeship — Bill  to  conjunct  and  eotifident  person  ^ 
Proof  of  history  of  debt  incompetent  after  vote  given — Prescribed  daimfor  rent — 
Payment  to  account  thereof, — Held  (1)  that  a  bill  to  a  conjunct  and  confident 
person,  wnich  has  not  passed  throush  a  bank,  is  bad  ;  (2)  that  proof  that  a  bill 
was  for  debt  due  more  than  sixty  (Uiys  before  bankruptcy  was  not  admissible ; 
(3)  that  a  claim  for  rent  which  was  prescribed  lb  bad  ;  and  that  a  payment  to 
account  of  said  rent  could  not  be  set  against  the  prescribed  sum.  CaUum^s 
Sequestration,         ^ 192 

Cessio— Debtors  (Scotland)  Act,  1880. — Held  that  the  proof  contemplated  under 
section  9  sub-section  3  of  this  Act  is  as  to  the  position  and  extent  of  the  debtor's 
estate,  and  proof  as  to  partnership  refused,     if  orison  tk  Son  v  Logan  db  Son,   ...      216 

Sequestration — Vesting  of  estate  in  trustee — Sjpes  successionis. — Held  that  a  bank- 
rupt's apes  successionis,  not  vesting  till  after  his  discharge,  and  not  assigned  to 
the  trustee,  does  not  pass  to  the  latter.     Somerville*s  Trustees  v  Somerniue,       ...      221 

Sequestration — Trustee— Personal  Disqualijication, —CAndid&te  for  trusteeship  Md 
not  dlBqualified  because  he  was  (1)  auditor  of  Sheriff  Court ;  (2)  nominee  of 
preponderating  creditor  alleged  to  have  interest  adverse  to  that  of  general  body 
of  creditors. 

Sequestration  —  Voting  —  Oath  and  mandate  of  unregistered  oMfociation  — 
Votichers. — Oath  emitted  by  an  authorised  member  (who  was  also  president) 
of  an  unregistered  association  to  a  debt  due  by  the  treasurer,  vouched  by  his 
books,  and  mandate  in  vote  contained  in  minute  of  general  meeting  of  associa- 
tion, Ae/d  sufficient.     Miller's  Sequestration, 228 

Sequestration — Competitionfor  lrusteeship--ConJuncl  and  cm\fident —  Vouchers — Instant 
verification  qf  (Ejection,— In  a  competition  for  the  trusteeship  in  a  s«^uestration, 
a  vote  was  siven  by  the  bankrupt's  mother  for  large  sums  explained  in  her 
affidavit  to  have  been  lent  him  for  the  purpose  of  meeting  certain  specified 
business  obligations.  The  vouchers  produced  were  I  O  U's  by  the  bankrupt  to 
his  mother ;  a  bank  deposit  receipt  in  her  favour  delivered  to  the  bankrupt, 
endorsed  by  her,  apd  cashed  by  him ;  and  receipts  showing  debts  paid  b^  him 
at  times  corresponding  to  the  cashing  of  the  deposit  receipt  and  the  sprantmg  of 
the  alleged  loans.  The  claimant  was  married  before  the  passing  of  the  Married 
Women's  Property  Act,  1881,  but  the  documents  in  question  were  dated  after  it. 
Objections,  of  which  no  instant  verification  was  offered,  that  the  I  O  U's  were 
granted  on  the  eve  of  bankruptcy,  and  that  any  money  advanced  belonged  to  the 
claimant's  husband,  re/K/^Mf.     Cddzoio's  Sequestration,        236 

Cessio — Competency — List  of  creditors  in  petition, — A  petition  for  cessio  at  the 
instance  of  a  creditor,  which  contained  neither  a  list  of  creditors  in  terms  of  the 
Debtors  Act,  1880,  sec.  8,  nor  a  statement  that  there  were  other  creditors  not 
known  to  the  petitioner,  allowed  to  be  amended.    Smith  v  Leslie,         300 
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Sequestration — Competition  fof^  trusteeship, — Held{\)  that  to  amend  a  claim  by 
adding  the  words  *'a8  trustee  of  late  Thomas  Watson"  was  allowable  nnder 
section  51  of  the  Act ;  (2)  that  a  claim  by  an  aunt  by  affinity  to  bankrupt  does 
not  fall  under  the  category  of  conjunct  and  confident ;  (3)  that  the  objection  of 
conjunctness  cannot  be  taken  to  a  trustee  on  a  trust  estate  ;  (4)  that  the  objec- 
tion of  conjunctness  cannot  be  taken  to  a  cousin  of  the  bankrupt.  W<U»fnCs 
Sequestration,         301 

SeqxiestraJtum — Undue  conduct — Discharge  of  bankrupt  stispended. — ffeld  that  the 
bankrupts  had  been  guilty  of  undue  conduct  in  carrying  on  business  after  know- 
ledge of  insolvency,  misrepresenting  to  creditors  their  state  of  aSiekirs  and,  instead 
of  winding  up  afiairs  when  their  condition  of  insolvency  became  known  to  them, 
they  carried  on,  being  kept  afloat  by  accommodation  bills  and  loans  from  money- 
lenders at  exorbitant  rates.  Discharge  granted  after  lapse  of  one  year  in 
Oatts'  case,  and  nine  months  in  Runcimairs  case.  Oaits  de  Runeiman*s  Seques- 
.  trcUion,        303 

Sequestration — Competition  for  trusteeship. — (1)  A  creditor  who  was  father-in-law  to 
bankrupt  paid  a  dividend  of  5s.  per  £  for  bankrupt,  amounting  to  £362  lOs.  5d., 
to  creditors,  and  produced  bill  for  this  amount,  heid  in  the  circumstances  a  good 
vote,  but  vote  for  £779  Oe.  6d.,  the  total  amount  of  debts  of  creditors  com- 
pounding, disallowed, 'in  respect  of  want  of  details  and  vouchers;  (2)  cheque 
to  conjunct  and  confident  party  not  passed  through  bank  disallowed ;  (3)  illiquid 
claim  of  damages  disallowed ;  (4)  circumstances  in  which  blank  mandate  in 
possession  of  competitor  entitled  possessor  to  fill  in  name.     Kyd's  SequestraiUm,     304 

Sequestration — Competition  for  tntsteeship. — (1)  Held  that  an  affidavit  deponed  to  by 
an  employ^  of  a  copartnery  is  bad ;  (2)  where  a  debt  has  been  absolutely  and 
imconditionally  discharged  and  new  bills  granted  for  a  composition  on  said  debt, 
held  in  the  circumstances  of  this  case  that  the  original  debt  was  not  revived  on  the 
failure  to  pay  the  last  of  the  composition  bills,  but  vote  allowed  for  unpaid  com- 
position bill ;  (3)  a  bankrupt  having  granted  a  bill  (which  had  not  yet  fallen  due)  to 
the  cautioner  for  a  composition  offer,  the  cautioner  having  ei'anted  bilU  to  creditors 
for  the  amount  of  the  composition  on  their  debts,  helduiAt  the  cautioner  could 
not  vote,  as  his  claim  was  entirely  contingent  on  the  bankrupt  meeting  the  obli- 
gation to  the  creditors,  and  therefore  disallowed ;  (4)  items  in  law  agent's 
account  a^inst  bankrupt  after  date  of  sequestration  disallowed.  FitzpatricVs 
SequentrcUton,         306 

Sequestration — Discharge  of  bankrtipt  suspended  for  three  months. — ffeld  that  the 
bankrupt  was  guilty  of  negligence  and  undue  conduct  towards  his  creditors  in 
not  exercising  a  proper  supervision  over  his  own  ai&irs,  and  in  making  represen- 
tations on  the  faith  of  others  of  whom  he  ousht  to  have  been  more  suspicious, 
tiiereby  causing  loss  to  the  creditors,  and  discharge  suspended  for  three  months. 
TownseiuVs  Sequestration,  308 

Sequestration — Competition  for  trusteeship. — (1)  Circumstances  under  which  a  vote 
for  a  sum  which  it  waa  admitted  had  been  lodeed  in  bank  in  the  joint  names  of 
a  creditor  and  the  bankrupt  and  operated  on  by  cheques  to  which  the  creditor 
must  have  signed  her  name  held  good  as  not  necessarily  inferring  a  partnership 
between  the  parties ;  (2)  field  that  a  claim  for  salary  at  a  fixed  weekly  rate 
required  no  voucher,  but  a  sum  slumped  imder  '* commission"  disallowed,  no 
details  beine  given  ;  (3)  held  that  the  deletion  of  the  amount  of  a  claim  nnini- 
tialed  may  be  held  pro  non  scripto,  the  correct  amount  having  been  filled  in  in 
the  same  writer's  handwriting  evidently  before  signature.  Neptune  Varnish 
Co.*s  Sequestration,  3W 

Compensation — BcUancing  a^xounts — Retention. — ^A  firm  of  engineers  and  contractors 
Decame  bankrupt,  owing  a  railway  company  an  account  for  the  carriaffe  of  goods, 
&c.  At  that  time  they  were  engased  in  building  a  bridge  for  uie  rulway 
company,  which  the  liquidator  finished  and  handed  over  to  the  railway  com- 
pany. The  railway  company  paid  the  slump  sum  stipulated  for  the  bridge 
under  deduction  of  their  account,  ffeld  that,  as  the  contract  price  of  the 
bridjyre  was  not  due  at  the  date  of  liquidation,  there  was  no  concursus  debiti  et 
crediti,  nor  any  due  debt  which  the  railway  company  was  entitled  to  retain  so 
as  to  effect  a  **  balancing  of  accoimts  in  bankruptcy."    Goodwins,  Jardine  ds 

Co.  \  Caledonian  Railway  Co Wo 

See  also  Husband  and  Wife.    Landlord  and  Tenant. 

Bill  of  Exchange— 

Mandaie — Prociiratory — Stamp-duty. — A  tradesman  wrote  at  the  end  of  an  nncon- 
stituted  and  illiquid  account  a  docquet  in  these  terms,  **  Pay  the  above  aocoiuit 
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Bill  of  ExehSLnge-^ontinued, 

PAGE 

"to  A.  B.  for  value  in  account/'  and  siened  it  aver  a  penny  stamp.  When 
A.  B.  sued  the  debtor  for  payment  the  debtor  pleaded  **  no  title  to  sue,"  Held 
(1)  (on  the  authority  of  Bitchie  v  M^LcuifUan,  8  M.  815)  that  the  docquet  was 
not  a  bill  of  exchange  payable  on  demand ;  (2)  that  as  an  assignation  it  was 
insufficiently  stamped  ;  (3)  that  as  a  mandate  or  a  procuratory  constituted  by 
writing  it  was  liable  to  the  stamp  dutv  on  letters  of  attorney  and  was  insufficiently 
stamped.  Held,  further,  on  a  proof  (1)  that  acceptance  of  the  mandate  had  not 
been  proved,  and  (2)  that  the  debtor  had  not  recognised  the  docquet  as  a  pro- 
curatorv  entitling  A.  B.  to  sue  for  the  account  in  his  own  name,  and  the  plea  of 

'*  no  title  to  sue"  accordingly  sustained.     A,  B,  v  InglU, ...       105 

See  aUo  Bankruptcy. 

BiiFfiTli— 

Election  of  Town  Council  under  the  Burgh  Police  (Scotland)  Act,  1892,  sees,  23,  24, 
and  25 — Applicability  of  Act  to  Burgh  of  Barony — Conkrmation  of  rewlution  to 
extend  boundaries, — Held  that  the  Bureh  Police  (Scotland)  Act,  1892,  does  not 
confer  upon  the  magistrates  and  councillors  of  a  bnreh  of  barony  the  position  of 
commissioners  under  it,  but  continues  in  that  position  the  existing  commissioners  of 
police  elected  under  the  previous  Police  Acts,  and  therefore  that  the  magistrates 
and  councillors  have  no  title  to  sue  under  a  petition  by  them  to  the  Sneriff  to 
ascertain  the  population,  fix  the  number  of  councillors  and  oommissioners,  revise 
the  boundaries  of  wards,  &c. 

Oircumstances  in  which  confirmation  of  a  resolution  by  a  town  council  to 
extend  the  municipal  boundary  of  a  burgh  to  the  police  boundary  was  r^tieed. 
Petition,  Magistrates  of  Kirkintilloch, 312 

Fixing  of  number  of  Commissioners  under  the  Burgh  Police  (Scotland)  Act,  1892, 
section  29. — Circumstances  in  which  the  Sheriff  fixed  the  number  of  commis- 
sioners under  the  Burgh  Police  (Scotland)  Act,  1892,  section  29,  at  twelve, 
although  the  population  of  the  burgh  was  under  10,000.  Petition,  Police  Com- 
missioners of  Kirkintilloch,         315 

Election  of  new  Toum  Council  under  the  Burgh  Police  (Scotland)  Act,  1892,  sees,  23 
and  25 — Termination  of  present  Police  Commission  in  Burgh  of  Barony. — Held 
that  within  the  meaning  of  sec.  23  of  the  Burgh  Police  (Scotland)  Act,  1892,  the 
municipal  authority  of  a  burgh  of  barony  is  the  authority  appointed  by  the 
charter  of  the  bursh — that  the  persons  now  in  office  go  out  of  office  on  the  first 
Tuesday  of  Kovemoer,  1893,  when  a  new  election  falls  to  be  held  under  the  25th 
section  of  the  Act — that  the  persons  then  chosen  are  constituted  commissioners 
under  the  Act — and  that  the  commissioners  of  police  now  in  office  remain  in  office 

until  said  election,  but  no  longer.     Petition,  Magistrates  of  Macduff,     316 

See  also  Road. 

Carrier- 
Contract  ofcfxrria/ge — Imbecile  emigrant — United  States  law — Obligation  to  carry  back 
to  port  from  whence  he  came.— Circumstances  in  which  it  was  held  that  an  enact- 
ment of  the  United  States  ordaining  shipowners  to  carry  imbecile  and  pauper 
emigrants  who  had  come  with  their  vessels  back  from  New  York  to  the  ports 
from  whence  they  came  could  not  be  enforced  in  this  country,  and  was  complied 
with  where  an  emigrant  whose  contract  was  to  be  carried  from  Bremen  via 
Glasgow  to  Philadelphia  was  taken  back  only  to  Glasgow.  —  WcUlaee,  dkc, ,  v  Allan,  174 
Horse — ^* Inherent  vice." — A  tired,  excited  colt  being  carried  by  rail  became  restive, 
fell  down  in  its  horse-box,  and  injured  itself.  It  was  removed  from  the  box, 
and  the  owner  was  asked  to  take  charge  of  it  but  refused.  The  railway  com- 
pany thereafter  having  incurred  expense  in  keeping  and  doctoring  it ;  held  that 
they  were  entitled  to  repayment. 
Owner's  **risk  note." — Opinion  that  an  owner's  risk  note  which  did  not  refer  to  con- 
ditions in  the  time-table  did  not  incorporate  them  ;  and  that  where  conditions 
of  carriage  alternatively  at  owner's  or  carrier's  risk  excluded  alike  the  carrier's 
liability,  they  were  not  **  just  and  reasonable"  in  the  sense  of  17  &  18  Vict. 

cap.  31.     North  British  RaUicay  Co.  \  Tod, 326 

Negligence — Railway  company — Loss  of  dog  in  transit,  —A  valuable  dog  was  sent  by 
railway  to  a  particular  address,  and  on  arriving  at  the  station  was  entrusted  to 
a  man,  not  a  railway  servant,  to  deliver.  Through  his  carelessness  the  dog 
escaped  and  was  lost.  Held  that  there  was  negligence  on  the  part  of  the  rail- 
way company  to  render  them  liable  in  damages  to  the  owner  of  the  dog. 

Thorburnw  6l(isgow  db  SoiUh- Western  Railway  Co,,  367 

See  also  Railway. 
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Cessio.    See  Bankbuftct. 
Church  Sittings.    See  Interdict. 
Company.    See  Partnebship. 
Contpaet— 

BuUding— Effect  of  custom  or  usage  of  trade. — A  custom  or  usage  of  trade  cannot 
alter  the  specific  terms  of  a  contract.  By  contract  a  builder  undertook  to  erect 
a  building,  it  being  one  of  the  conditions  that  *'  the  stones  were  to  be  laid  on 
"  the  natm*al  bed  where  practicable."  The  stones  not  having  been  so  laid,  but 
placed  "on  cant,"  hdd  that  the  words  "  where  practicable''  did  not  leave  it  in 
the  builder's  option  to  lay  the  stones  ou  their  natural  beds  wherever  he  thought 
proper,  but  that  he  was  bound  to  lay  the  stones  as  provided  in  the  contract  so 
far  as  the  formation  or  construction  of  the  building  rendered  it  practicable. 
Craig,  iifc,,y  Barclny 89 

Implied  contra^ — Discount — Storekeeper. —Held  that  no  obligation -to  give  discount 
was  constituted  by  the  mere  fact  that  discount  had  been  previously  given  in 
similar  cases,  and  averments  that  such  discounts  had  invariably  been  allowed 
in  the  past  Ae/d  irrelevant.     Morris,  dfc.  v  Whyte  d:  Ma^ikayf       Ill 

Implied  contract — Custom  of  trade— Discount.— Distillen  in  (Glasgow  claimed  repay- 
ment in  name  of  discount  of  part  of  storage  dues  paid  by  them  to  storekeepers 
there.  An  agreement  for  discount  on  the  dues  of  whiskies  stored  in  the  distillers' 
names  exist^,  but  the  whiskies  of  the  latter  had  been  transferred,  ex  facie 
absolutely,  to  certain  pledgees,  and  the  discount  claimed  was  for  the  period  after 
the  transfer.  It  was  proved  that  there  was  not  in  GUsffow  a  general  usage  that 
storekeepers  should  allow  any  discount  to  distillers,  though  it  was  allowed  in 
many  cases.  Held  that  there  was  not  by  agreement  or  by  the  custom  of  the 
trade  of  the  Glasgow  bonded  warehousekeepers  any  obligation  to  allow  discount 
on  storage  dues  after  the  transfer.     Mutter  v  Whyte  d:  machay, 115 

Locatio  operis  faciendi — Timeous  rejection — Measure  of  damages. — H.  &  Co.  received 
certam  ffoods  to  print  in  fancy  colours  for  M.  &  Co.  They  knew  that  M.  &  Co. 
were  middlemen,  and  that  the  goods  were  intended  for  a  foreign  market.     The 

rds  having  been  printed  were,  after  examination,  accepted  by  M.  &  Co.,  and 
&  Co.'s  acooimt  was  passed.  Ou  arrival  in  Japan  the  goods  were  found  to  be 
blemished  by  runnings  and  markings  off  to  the  extent  of  about  one-third  of  the 
whole  consignment.  The  whole  consignment  was  returned  to  M.  &  Co.  by  the 
Japanese  buyers,  and  after  intimation  to  H.  &  Co.  sold  under  Sheriff's  i^'arrant. 
Held  in  an  action  asainst  H.  &  Co.  (1)  that,  the  defects  being  latent  and  not 
discoverable  before  shipment  to  Japan,  M.  &  Co.  were  not  barred  from  claiming 
damages ;  (2)  that,  having  proved  that  the  defects  were  due  to  some  improper 
treatment  in  the  process  of  printing,  M.  &  Co.  were  entitled  to  recover  the 
actual  loss  sustained  by  them  thxx)ugh  the  consignment  having  been  thrown 
back  upon  their  hands,  and  not  merely  the  difference  between  the  price  that 
thev  would  have  received  for  the  damased  portion  of  the  goods  had  it  been 
undamaged  and  the  price  actually  obtamed  for  it  in  its  damaged  condition. 
Moir  dk  Co.  \  Hall  d:  Sons,        353 

See  also  Deposit.     Hirino.    Landlord  and  Tenant.    Loan.    Master  and  Servant. 
Partnership.    Sale. 

Damasres.    Set  Reparation  ;  also  Contract.    Master  and  Servant.    Railway. 

Debts  Recovery  Act—    . 

Hotd  hill  claimed  as  damages.— Opinion  that  a  hotel  bill  claimed  asainst  a  party  who 
removed  the  guest's  goods  could  not  be  sued  for  under  the  Debts  Recovery  Act 
Smithy  Chisholm, ^ 

Debts  Recovery  Act — Diligence  fee. — ^Circumstances  in  which  held  that  the  pursuer 
was  not  entitled  to  a  diligence  fee  for  the  conduct  of  a  cause  under  the  heading 
**  execution  of  diligence"  in  the  Debts  Recovery  Act  of  1867,  no  diligence  having 
taken  place.     Bremner  v  Oreat  Western  Property  Co.,        HO 

Competency. — An  action  by  a  factor  aeainst  a  landlord  for  suras  disbursed  by  the 

factor  held  to  be  competent  in  the  l)ebt8  Recovery  Court     M*Fee  v  Barr,      ...      349 

Competency.— An  action  by  the  proprietors  of  a  property  against  a  person  holding 
himself  out  as  factor,  for  rents  alleged  to  be  improperly  retained  by  him,  or 
excessive  commission,  held  to  be  competent  in  the  Debts  Recovery  Court 
Parker,  dfc.,\  Wason, 349 
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Stordbuper^a  right  of  general  lien,— Where  storekeepers  stored  goods  under  a 
condition  specified  in  their  invoices  that  **  the  goods  are  held  subject  to  a  Ueu 
*'  by  the  storekeeper  for  his  general  balance  against  the  same  account,"  held 
that  a  general  lien  was  thereby  constituted  against  all  goods  held  by  them  in 
name  of  the  same  customers,  and  not  merely  a  lien  over  the  balance  in  their 
hands  of  any  particular  lot  for  the  storage  dues  of  that  lot.  Morris,  dsc,  v 
Wkyte  df  Madttiy,  Ill 

]>lli£renee.    See  Abrbstmbmt.    Furthgomiko.    Pbookss. 

^eetloiL    Su  Intkbdict.    Masteb  and  Servant. 

Evidence.    See  Landlord  and  Tenant.    Loan.    Parent  and  Child.    Prescription. 

Exeambion.    See  Landlord  and  Tenant.    Road. 

ExecntFy— 

Bond  of  caution  bp  female. — Held  that  since  the  passing  of  the  Married  Women's 
Pro{)erty  Act,  1881,  a  woman  is  now  in  a  position  to  become  a  responsible 
cautioner.    Petition,  Anderson,  16 

Expenses— 

When  subject  of  action  overcharged  fee  for  professional  services.  — Held  that  where  a  pro- 
fessional man  makes  an  excessive  charge,  which  on  a  remit  to  a  competent  person 
is  cut  down,  though  not  to  the  sum  tendered  by  the  defenders,  the  defenders 
are  not  liable  in  expenses.     Moore  y  Banknock  Coal  Co,,    ..  70 

Liability  of  Procurator- Fiscal  for  fees  qf  medical  witnesses  in  criminal  cases — 
Exchequer. — The  executors  of  a  medical  man  sued  a  procurator-fiscal  for  fees 
in  respect  of  the  medical  man's  attendance  for  precognition  and  examination  in 
a  criminal  case  on  the  citation  of  the  Procurator-FiscaL  The  defender  pleaded 
(1)  that  he  had  no  funds,  and  (2)  that  the  medical  man  must  be  held  to  have 
waived  his  claim  by  delaying  to  render  his  account  in  time  for  the  appropriate 
quarterly  accounts  rendered  by  the  Procurator-Fiscal  to  Exchequer.  Held  (1) 
that  the  defence  of  **no  funds  ''was  unsound,  in  respect  that  a  Procurator-Fiscal 
can  always  recover  through  the  Sheriff,  from  the  county  or  from  Exchequer, 
funds  expended  in  the  public  service ;  (2)  that  this  was  an  ordinary  case  of 
employment  of  a  medical  man  as  a  skilled  witness,  and  that  the  Procurator- 
Fiscal  as  employer  was  liable  for  the  fees ;  (3)  that  the  Exchequer  rules  could 
not  affect  the  validity  of  the  claim,  being  simply  office  regulations  determining 
the  conditions  under  which  counties  can  recover  part  of  their  criminal  expendi- 
ture from  Exchequer.     A.  B.  y  Procurator-Fiscal  of  Zetland,      162 

Personal  liability  of  Executor. — Circumstances  in  which  an  executor  was  held  liable 

personally  in  expenses.    Johnston  v  Johnston* a  Executors, 275 

Curator  concurring  true  dominus  litis. — Held  that,  while  not  ordinarily  liable  for 
expenses,  a  curator  concurring  in  an  action  by  a  minor  may,  in  the  discretion 
of  the  Court,  be  found  personally  liable  in  expenses.  Circumstances  in  which 
a  curator  was  so  held  liable.     Ferguson  v  Oreig,       290 

Illegitimate  child — Paternity  admitted — Question  whether  Ordinary  Court  or  Small 
Debt  expenses  be  alloioed. — In  an  action  raised  in  the  Sheriff  Court  of  Banff- 
shire for  the  inlying  charges  and  aliment  for  an  illegitimate  child,  held  by  the 
Sheriff-Substitute  that,  notwithstanding  the  fact  that  the  paternity  was  admitted 
and  arrears  of  aliment  were  much  less  than  £12,  the  pursuer  was  entitled  to 
bring  the  action  in  the  Ordinary  Court  and  not  in  the  Small  Debt  Court,  and 
save  decree  for  the  sums  due  and  ordinary  expenses.  On  appeal  the  Sheriff- 
Principal  altered  the  Sheriff-Substitute's  judgment  and  found  no  expenses  due 

to  or  by  either  party.     Paterson  y  Cormack, 290 

See  also  Master  and  Servant.    Prooess.    Debts  Recovery  Act.    Appeal. 

Furtheomlng— 

Competition  of  Ihndlord's  hypothec  mth  arrestment. — A  creditor  arrested  certain 
goods  belonging  to  his  debtor  in  the  hands  of  a  railway  company.  The  goods 
were  subsequently  carried  back  under  a  process  of  sequestration  and  sale  to  the 
debtor's  shop  as  being  subject  to  the  landlord's  hypothec.  Held,  in  an  action  of 
furthcoming  asainst  the  railway  company,  that  the  landlord,  by  virtue  of  his 
right  of  hypodiec,  had  a  preference  over  anv  ordinary  arresting  creditor,  and 
that  the  defenders  were  not  bound  to  make  the  goods  furthcoming  to  the 

pursuers.     Bortkwick,  <kc.  \  N'orth  British  Railway  Co., 60 

See  also  Arrestment. 
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Harbour.    See  Ship. 

Heritable  or  Moveable.    Ste  Succession. 
Heritable  Security.    Ste  Property. 
Hiring  Contract— 

Injury  to  hirtd  anitnal—JReparcUion.—H€ld  that  a  person  hiring  a  hone  that  u 
injured  during  the  hiring  must,  to  free  himself,  prove  that  no  fault  of  his 
contributed  to  the  accident.      Welsh  v  Anderson,      ^ 

Husband  and  Wife— 

Married  Women's  Property  Act,  1881  (44  &  45  Vict,  cap,  2\)— Wife's  fumUnre.— 
Prior  to  the  marriage  of  the  pursuers,  which  took  place  subsequent  to  the 
passing  of  the  Act  of  1881,  the  female  pursuer  was  possessed  of  various  articles 
of  furniture  suitable  for  domestic  use  oy  both  spouses.  The  articles  were  re- 
moved to  the  husband's  house  on  marriage,  ileld,  in  a  question  with  the 
trustees  under  a  trust-deed  for  creditors  granted  by  the  husband,  that  the 
articles  of  furniture  were  the  personal  property  of  the  wife,  {Anderson  v 
Anderson's  Trustees,  19  R.  684,  29  S.L.R.  598,  dtstinguhhed,)  Bobertson,  dec  v 
Robertson's  Trustees,  50 

Hypothec.    See  Landlord  and  Tenant. 

Imprisonment.    See  Meditatione  FaciE. 

Interdict— 

Breach  of  Interdict — No  breach  because  interdict  not  yet  appLicaJble, — A  raised  an 
action  of  remo\'ing  and  interdict  against  B,  and  obtained  decree  therein,  under 
which  B  was  charged  to  remove  under  pain  of  ejection,  and  to  abstain  from 
interfering  with  A's  possession  of  the  subjects.  He  was  not  ejected,  and,  on  a 
petition  being  presented  to  the  Court  to  have  it  found  that  B  had  committed  a 
oreach  of  interdict,  it  was  held  that,  until  ejection,  the  interdict  had  no  effect, 
and  consequently  there  could  be  no  breach  thereof.     McLean  v  M^Lesui,         ...      151 

Interdict  against  slander  or  criminal  act. — Held  incompetent  to  interdict  the 
threatened  utterance  or  publication  of  a  statement  sdleged  to  be  def^natory 
and  injurious  to  the  complainer's  trade  and  reputation,  or  against  threatened 
meetings  and  other  acts  alleged  to  be  criminal,  as  conspiracy  and  intimidation. 
Sangsterv  Catto,  dfc,      153 

Disputed  right — tJus  tertii. — Held  that  a  label  affixed  to  a  church  seat  by  A,  one  of 
the  joint  occupants,  could  not  be  removed  brevi  manu  by  B,  the  other  joint 
occupant,  whether  A  had  a  right  to  place  the  label  there  or  not. 

Church  pew — Landward  parish — Agricultural  tenant's  right  to  sittings — 
Landlord's  right  to  allocale —Jurisdiction, — Obiter  dictum  that  a  heritor,  as 
trustee  for  himself  and  the  parishioners  resident  on  his  estate,  is  the  person  to 
determine  their  respective  mterests  in  parish  church  sittings  allocated  to  the 
estate,  and  that  unless  serious  objection  can  be  urged  to  his  decision,  the  juris- 
diction of  Courts  of  law  is  excluded.     BeidY  Ferguson,  dec,        232 

See  also  Process.    Property.    Superior  and  Vassal. 
Jurisdiction— 

Beview  of  police  magistrate's  decision  by  Sheriff. — The  pursuer  was  convicted  in 
the  Glasgow  Police  Court  of  theft  and  ordained  to  find  caution  for  £10 
for  his  good  behaviour.  He  was  liberated  on  depositing  £10  in  Court,  along 
with  the  usual  bond  of  caution.  Contending  that  the  magistrate's  sen- 
tence was  ultra  vires  and  inept,  he  raised  an  action  against  the  clerk  of  Court 
and  the  procurator-fiscal,  concluding  (1)  for  repayment  of  the  £10;  and  (2) 
for  £12  12s.  in  name  of  damages.  This  action  was  raised  in  the  Sheriff  Court, 
the  Sheriff  Courts  Act,  1877,  section  11,  being  foimded  on.  Held  that  that  pro- 
vision did  not  apply,  that  the  Sheriff  had  no  jurisdiction  to  review  the  magis- 
trate's decision,  and  that  the  petition  was  irrelevant.     Kirhoood  v  NeUson,  dbc,     241 

Landlord  and  Tenant— 

Lfectse  of  grouse  shootings — Misrepresejitalion— Tenant's  right  to  renounce  the  contract 
ami  claim  repayment  of  rent  and  expenses. — Held  that  w^here  shootings  had  been 
represented  to  be  well-stocked  and  a  probable  bag  of  60  brace  stated  in  the 
advertisement,  the  tenants  were  entitled  to  renounce  the  contract  and  to  obtain 
repayment  of  the  rent  and  expenses  after  a  trial  of  the  shootings  had  shown 
that  the  representations  made  regarding  them  were  false.  Be(frage,  dec,  v 
Fletcher, ..       81 
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Damage  from  rcUs — Bent — Abandonment  of  leaae, — Circumstancee  in  which  com- 
peiMation  was  given  for  damage  done  by  rats  to  grocer's  stock,  the  landlord 
having  failed  to  put  down  the  rats  after  due  notice  had  been  ^ven,  but  damages 
on  account  of  loss  of  and  injury  to  trade,  depreciation  or  loss  m  value  of  fittings, 
and  general  trouble  and  annoyance  caused,  refused. 

Circumstances  in  which  tenants  held  liable  for  six  months'  rent,   although  they 

*  were  entitled  to  abandon  lease  of  shop.    St.  Oeorge  Co-Operative  Society  v 
SUtoaHy       86 

Hypothec— Sequestration  for  rent — Bankruptcy  of  tenant— Liability  of  trustee  for  rent 
— Surrogatum  for  sequestrated  ejects — Landlord's  rights  ov»r  goods  obtained  by 
tenant's  fraud. — L,  tne  landlord  of  a  warehouse,  let  the  subjects  to  D.  Two 
months'  rent,  which  fell  due  on  28th  May,  1891,  was  not  paid,  whereupon  L 
sequestrated  D*s  stock.  The  seouestrated  effects  were  subsequently,  in  Ignor- 
ance of  the  sequestration,  taken  [)ack  by  the  merchants  who  supplied  them.  D 
was  sequestrated  in  bankruptcy  within  sixty  days,  and  his  trustee  threatened 
action  against  the  merchants  for  reduction  of  their  preference,  and  the  questions 
between  them  were  compromised  by  a  payment  to  the  trustee  of  £50.  L  then, 
founding  on  his  sequestration  proceedings,  asked  preferable  payment  of  the 
rent  from  the  trustee  out  of  the  £50.  The  goods  sequestrated  by  the  landlord 
had  been  obtained  by  the  bankrupt's  fraud.  Hdd  that  the  sequestrated  stock 
never  having  been  subject  to  the  landlord's  hypothec,  the  trustee  was  not  liable 
for  the  rent  either  in  respect  of  the  £50  or  otherwise.  L\fe  Association  of 
Scotland  y  Oalbraith, 178 

Constitution  and  proof  of  lease,  and  right  of  retention  of  rent.  — ^Circumstances  in  which 
held  {rev.  Sheriff-Substitute)  that  a  lease  for  fifteen  years  from  Whitsunday, 
f  1884,  had  been  constituted,  and  that  on  account  of  the  bam  and  byre  not  beins 
repaired  and  re-roofed  in  that  year  in  terms  of  the  lease,  the  tenant  was  entitle! 
to  damages,  and  to  set  them  off  against  rent  due  by  him  in  1891.  Watson  v 
Sinclair,      203 

Lease — Non-occup<Uion — Failure  by  tenant  to  keep  premises  in  proper  repair — 
Damages. — A  tenant  was  bound  under  a  lease  to  **keep  and  maintain  the 
"  premises  and  contents  thereof  hereby  let "  in  good  order  and  repair  during 
the  currency  of  the  lease,  ordinary  tear  and  wear  excepted.  He  left  the  pre- 
mises eighteen  months  before  the  end  of  the  lease  and  failed  to  implement  his 
obligation  to  maintain.  He  was  held  liable  in  damages,  measured  not  by  what 
womd  be  required  to  put  everything  in  fresh  condition  for  a  new  tenant,  but  by 
I  what  would  be  required  to  renew  defects  over  and  above  ordinary  tear  and  wear. 
Opinion  that  the  word  "premises "  in  the  lease  Included  the  whole  subjects 
of  lease.     Wiseman,  dsc.,y  Alley,         254 

Incoming  tenant— Payment  for  grass  seeds, — Circumstances  in  which  held  that  an 
incoming  tenant  was  not  liable  to  the  trustee  for  creditors  of  the  outgoing  tenant 
for  the  cost  of  ffrass  seeds  sown>  down  by  the  outgoing  tenant  with  the  crop  of 
I  the  year  precedmg  his  ish.     WyllievLow, 280 

I  Sequestration  for  rent — Warrant  to  carry  ftod; — Duty  of  custodier  of  furniture  upon 
f  intimation  of  application  for  warrant.  — Circumstances  in  which  landlord  j  ustified 
'  in  applying  for  warrant  to  carry  back  furniture  subject  to  his  hypothec,  and 
removed  by  the  tenant.  Held  that  the  railway  company  in  whose  hands  the 
furniture  had  been  placed  for  transit  by  the  tenant,  upon  receiving  a  citation  to 
show  cause  why  warrant  to  carry  back  should  not  be  granted,  were  interpelled 
from  making  delivery  of  the  furniture.     Broum  v  Blaci,  due. ,       281 

Tcicit  relocation  of  yearly  tenancy— Evidence — Diary  of  deceased  person, — Facts 
beyond  the  memory  of  living  men,  particularly  an  agreement  to  excamb,  held 
instructed  by  reffular  business  journal  of  a  contemporary.  Circumstances  in 
which  held-provea  that  an  informal  agreement  to  excamb  two  portions  of  ground 
;  had  long  affo  been  entered  into  and  acted  upon,  and  that  the  representatives  of 
I  the  original  parties  now  occupied,  with  resard  to  one  of  the  portions,  the  rela- 
tive positions  of  landlord  and  tenant  under  a  yearly  lease  renewed  by  tacit 
relocation.    Duke  qf  Hamilton  y  Smith,         336 

Uen.    See  Deposit.    Retention.    Bankruptcy. 

,         Loan— 

Competency  of  parole  proof  before  anmoer —  What,  constitutes  icritten  adminicle  of 
,^  emdence-^No  legal  evidence  of  a  just  claim.— A  sister  who  had  handed  her  parents 

*  a  sum  of  £30  to  form  part  of  a  loan  by  them  to  her  brother,  and  the  bill  for 
which  loan,  amounting  to  £275,  was  taken  in  the  name  of  the  father,  sued  her 
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brother  for  repayment.  Held  <1)  that  although  the  defender  alleged  he  had  by 
instruction  of  his  father  destroyed  the  bill,  yet  the  pursuer  was  entitled  to  a 
"proof  before  answer,  and  resening  all  obiections  to  competency '';  and,  proof 
having  been  led,  (2)  that  the  rules  of  evidence  preventea  the  pursuer's  claim 
being  neld  as  legally  proved,  but  in  respect  of  defender's  conduct  in  refusinf  to 
pay  the  sum  sued  for  (3)  that  he  was  not  entitled  to  expenses.  KtUock  ▼ 
x>tmcan,       291 

Mandlatary.   See  Pkocess. 
Marrlagre.    See  Husband  and  Wive. 
Master  and  Servant— 

Disobedience — DismMwi/. —Circumstances  in  which  held  that  a  master  was  not 
justified  in  dismissing  a  servant  for  an  act  of  disobedience  without  inquiring 
into  the  circumstances,  w*here  the  servant  advanced  as  a  reason  for  lus  dis- 
obedience personal  risk  outside  the  limits  of  his  contract,  the  eidstence  of 
personal  risk  being  found  proved. 

Observed  {p.  Sheriff)  That  a  master  is  not  entitled  to  dismiss  a  servant  for  a  first  act 

of  disobedience  without  having  an  explanation  with  him.     Mackay  v  Crato/ord,       S2 

EngofferMnt  to  serve  cU  particular  house — Destruction  of  house. — A  servant  was 
engaffed  by  the  year  to  serve  as  head  cook  in  a  particular  hydropathic  This 
establishment  was  accidentally  destroyed  by  fire.  Hdd  that  her  c<mtract  came 
to  an  end  in  consequence  of  the  fire.     AiVMtt  v  Olenbum  Hydropathic  Co.^       ...       66 

Dismissal  of  coachman,  and  ejection  from  coachman* s  house  without  legal  warranL — 
.  A  coachman  who  was  allowed  to  occupy  a  house  as  part  of  his  emoluments  was 
summarily  dismissed  on  the  ground  of  msolence  to  his  masters,  and  told  to  remove 
his  family  and  furniture  from  the  house.  He  having  failed  to  do  so  within  three 
days,  the  masters  obtained  admission  to  the  house  by  force,  and  removed  the 
furniture  to  the  side  of  the  public  road.  In  an  action  of  damages  at  the 
instance  of  the  coachman  and  nis  wife  for  wrongous  dismissal  and  for  ejection 
without  any  legal  warrant,  held  that  the  masters  were  entitled  to  justify  the 
dismiasal  on  the  ground  (not  stated  at  the  time)  of  the  coachman  s  drunken 
habits,  and  that  having  succeeded  in  doing  so  they  were  not  liable  in  damages 
to  the  pursuers. 

Expenses, — Circumstances  in  which  defenders,  though  successful,  got  no 
expenses  awarded  bv  the  Sheriff-Substitute,  and  only  a  small  sum  of  modified 
expenses  awarded  bv  the  Sheriff,  including  their  expenses  in  the  appeaL 
Wallace,  dsCf  V  ffamtltons,        130 

Apprentice — Bankruptcy  of  employer. — Held  {rev.  Sheriff-Substitute)  that  the  bank- 
ruptcy of  an  employer  did  not  entitle  an  apprentice  to  damages  for  breach  of 
indenture,  but  that  in  such  circumstances  all  the  apprentice  is  entitled  to  is  a 
proportion  of  his  premium,  if  any.  Case  of  apprentice  distinguished  from 
servant  or  workman,    Marslandw  Gentle,  dkc.,        295 

Bleach  of  contract — Forfeiture  of  toages — Servant  liable  in  damages. — Held  that  when 
a  servant  has  bound  himself  by  written  engagement  to  serve  his  master  for  a 
specific  term,  he  is  not  entitled  by  giving  notice  and  without  reason  to  leave  his 
employment  before  the  expiry  of  the  contract;  and,  on  the  other  hand,  the 
master  is  not  only  entitled  to  withhold  the  salary  the  servant  has  earned,  but 
also  to  damages.     Cooper  v  M^Ewan,  Stevenson,  ds  Leash, 311 

Disobedience — Dismissal. — Circumstances  in  which  held  that  a  farmer  was  within  his 
legal  rights  in  ordering  his  servants  to  work  during  the  night  on  the  ground  of 
emergency,  but  was  equitably  barred  from  founding  on  the  servants'  refusal  to 
obey  the  order  as  an  act  of  disobedience  justifying  their  dismissal.  Qreig,  <&c., 
Y  Moir,        ...         341 

Meditatione  Fugss  Warrant— 

CivU  Imprisonment  (Scotland)  Act,  1882,  sec.  3. — Held  that  a  petition  for  appre- 
hension of  a  debtor  (the  putative  father  of  an  ille^timate  child  of  the  pursuer) 
»n  medt  to^ione/u^cB  was  incompetent.    Smith  v  Wood,       71 

CivU  Imprisonment  (Scotland)  Act,  1882,  sec.  3 — Aliment.— HM  that  a  petition  for 
apprehension  ojf  a  debtor  (the  putative  father  of  an  illegitimate  child  of  which 
the  pursuer  was  pregnant)  in  miditationefttgce  was  competent.     Sharp  v  Bruce,      218 

Mines  and  Minerals- 
Proprietor*  of  surface  and  mineral  lessees—Claim  for  surface  damages  for  period 
under  daust  in  mineral  lea^from  1878  to  1892. — Circumstances  in  which  held 
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Unes  and  Minerals— con^mue^. 

that  any  claim  which  pursuers  might  have  had  for  the  period  prior  to  Mar- 
timnas,  1891,  was  barred  by  pursuers'  failure  timeously  to  intimate  same  to 
defenders,  and  to  this  extent  assoilzied  defenders.    Stenhouae,  der,y  v  Gowden- 

heath  Coal  Company y  dkc,  318 

See  also  Sufbriob  and  Vassal. 

Hnltiplepoinding.    See  Pbocesr. 

Parent  and  Child— 

Alimeni  for  bastard^AmouiU  payable  where  father  lives  in  different  county  from 
mother  and  child, — Hdd  that  aliment  payable  for  an  illegitimate  child  was 
according  to  the  rate  in  force  in  the  county  where  the  mother  and  child  lived, 
and  not  according  to  the  rate  in  the  county  in  which  the  child  was  bom  and  the 
father  was  domiciled.     Malcolm  v  M*  Gregor,  43 

Aliment  f(yr  bastard— Rate  and  duration  where  parties  resident  in  deferent  counties, — 
ffeld  that  aliment  payable  for  an  illegitimate  child  was  according  to  the  rate 
and  duration  in  force  in  the  county  where  the  defender  was  sued,  and  not 
according  to  the  rate  in  the  county  in  which  the  child  was  bom  and  tne  mother 
and  child  lived.     Tosh  v  Scott 108 

Bastard — Filiation — Proqf, — Opinions  in  accordance  with  M'Bayne  v  Davidson, 
22  D.  738,  (1)  that  in  filiation  cases  judgment  is  to  be  given  for  the  side  on 
which  is  the  balance  of  credibility  on  the  whole  evidence ;  and  (2)  that  while 
the  pursuer  must  prove  her  case,  the  impressions  of  the  Sheriff-Substitute, 
who  saw  the  witnesses,  as  to  their  credibility  and  the  falsehoods  of  the  defender 
as  to  facts  having  a  material  bearing  on  the  case,  are  elements  in  deciding 
whether  the  pursuer's  case  has  been  disproved.     Young  y  Nicolf 118 

Father*s  right  to  custody  of  minor  child — Competency  of  a^ionfor  delivery  of  child  in 
Sheriff  Court, — Hdd  that  a  father  was  entitled  to  the  custody  of  his  daughter 
aged  12  years  7  months  and  15  days,  and  that  an  action  at  the  father's  instance, 
against  a  person  to  whose  house  the  daughter  had  gone,  for  delivery  of  the  child 
was  competently  brought  in  the  Sheriff  Court.     Savage  v  Jardine^  139 

Aliment — Indigent  parent — LiabUiiy  of  sons  to  support — Superfluity  of  means, — 
An  indigent  mother  sued  for  aliment  from  two  sons  who  were  each  in  receipt  of 
238.  per  week  of  wages.  Circumstances  in  which  it  was  hdd  that  the  sons  had 
no  superfluity  of  means  from  which  to  support  their  mother,  and  the  action 
dieomssed.     Kirk  w  Kirk,  dec, ^   ..  217 

Aliment — Custody  of  illegitimate  child — Removal  to  foreign  country, — A  was  a  farmer's 
daughter,  and  B  a  farmer.  A  held  a  decree  against  B  for  aliment  for  ten  years 
for  an  illegitimate  female  child.  A  went  abroad  with  her  father  and  his  family 
about  five  years  ago.  Defender  continued  without  remonstrance  to  pay  aliment 
under  the  aecree  until  the  expiry  of  the  ten  years.  A  sought  a  continuation  for 
two  years,  which  was  refused  by  B,  who,  after  action  raised,  offered  to  take  the 
custody  of  the  child.  A  pleaded  that  the  child  was  still  unable  to  work  to  earn 
her  own  support,  "  and  further,  by  the  Education  Acts,  children  in  this  country, 
'*  and  also  m  the  United  States  where  pursuer  resides,  must  attend  some  public 
*' school  up  to  the  age  of  fourteen  years."  B  pleaded  as  preliminary,  *'The 
"  pursuer  oy  her  actings  Lb  barred  from  insisting  in  the  present  action  ";  also, 
on  the  merits,  *'3.  The  pursuer  haxing  removed  the  child  to  tropical  and 
*' semi-tropical  countries  without  the  consent  and  contrary  to  the  wishes  of 
"  defender,  he  is  not  liable  in  further  payment  of  aliment."  Hdd  that  the 
pursuer  was  entitled  to  the  continuation  sought  for,  and  that  the  defender's 
offer  to  take  the  custody  of  the  child  was  not  one  which,  in  the  circumstances, 
could  be  entertained.    A  v  B, 239 

Partnership— 

Partnership  or  joint  adventure, — Circumstances  in  which  an  alleged  verbal  contract 
of  partnership  or  joint  adventure  was  hdd  not  proved. 

Process — Production  qjf  documents  b^ore  dosing  record, — In  an  action  for  production 
of  books,  &c.,  connected  with  a  business  of  which  the  pursuer  claimed  to  be  a 
partner,  and  for  count  and  reckoning  of  the  funds  of  the  alleged  copartnery,  the 
pursuer,  before  closing  of  the  record,  in  the  hope  of  being  able  to  state  specific 
grounds  of  action,  moved  -for  production  of  books  in  the  defender's  possession 
which,  the  pursuer  alleged,  had  been  used  in  carrying  on  the  alleged  copartnery. 
Held  that  tne  pursuer  was  not  entitled  to  production  at  that  stage. 

Process — Remit  to  inventory  stock  of  alleged  copartnery  after  dissdution^Mora, — 
Circumstances  in  which  such  a  motion  for  a  remit  was  refused.  SomerviUe  v. 
Malloch 22 
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Companies  Act,  1862,  section  4 — Illegal  partnership— LUerpreiaUon  of  '*  acquisition  of 
■  "gain," — Held  that  an  unregistered  association  of  over  twenty  members, 
formed  to  provide  sick  and  funeral  allowances  and  to  sive  loans  to  members  to 
the  extent  of  their  deposits,  is  not  an  association  for  the  "acquisition  of  radn/' 
and  consequently  illegal,  in  the  sense  of  section  4  of  the  Companies  Act,  1862. 
MiUer*8  SequestrcUion,       228 

Poaching— 

Day  Trespass  Act,  2  A  3  Will,  IV,  cap,  68,  sec,  l— Trespassing  by  use  of  dogs 
unthout  entry  on  lands, — Two  men,  accompanied  by  two  dogs,  went  along  a 
private  road  and  allowed  the  dogs  to  range  m  adjoining  fields  and  a  plantation. 
Jleld,  as  in  Stoddart,  7  R.  (J.C.)  11,  that  there  was  a  contravention  of  the  Act 
and  accused  convict^,  although  not  actually  on  the  lands.  Alexander  v 
JRobson,  dkc,  150 

Possession.    See  Interdict. 

Preference.    See  Assessment.    Bankruptcy. 

Prescription— 

Proof  by  writ  or  oo^A.— Circumstances  in  which  prescribed  debt  hdd  proved  by 

defender's  writ.      Andrews  v  McLaren,        41 

Aliment  iiicluded  in  account  current.— A  son,  who  had  acted  as  factor  on  his  mother's 
heritable  estate  and  retained  the  rents  iu  part  payment  of  his  disbursements  on 
her  behalf,  sued  her  executors  for  a  large  balance  due  on  his  intromissions.  One 
of  the  executors  defended  on  the  groimd  that  the  pursuer  had,  year  by  year  for 
thirteen  years,  made  a  charge  for  aliment  of  his  mother  in  his  accounts,  and  as 
no  settlement  had  ever  taken  place  between  him  and  her,  the  charges  for  aliment 
were  struck  at  by  the  Triennial  Prescription  Act.  Held  that  the  true  nature  of 
the  account  was  an  account  current,  and  that  prescription  did  not  apply  to  the 
alimentary  items.     Johnston  y  Johnston^ s  Executors,  275 

Process— 

Mandatary — English  litigant, — Circumstances  in  which  a  motion  to  have  a  Htinnt 
resident  in  £!ngland  ordained  to  sist  a  mandatary  refused.  Fairweather  v  Boy, 
dfc, 19 

DUigenee — Breach  of  Poinding^ — Substitution  of  inferior  articles. — In  an  action  for 
breach  of  poincQng,  in  which  it  was  stated  that  the  defender  had  removed  the 

Soinded  articles  and  substituted  others  of  less  value,  proof  was  allowed,  and  the 
efender  thereafter  ordered  to  appear  at  the  bar  for  judgment.     Wilson  v  Marr,        58 

Decree — Extract, — Held  that  when  a  notice  of  appearance  has  been  entered  but  no 
defence  lodged,  a  decree  pronounced  at  the  nrst  calling  is  a  decree  in  foro,  and 
not  a  decree  in  absence,  and  that  the  Sheriff  majv  allow  extract  after  such  time 
as  he  may  deem  proper.     Briggs,  Son,  dc  Co,  v  Martini,     64 

Proof-^Adjjoumment — Additional  evidence. — After  one  party's  proof  was  closed, 
an  adjournment  to  another  day  was  made.  At  the  aajonmed  diet  the  opposite 
party  adduced  three  medical  witnesses  who  had  not  been  present  at,  or  been 
cited  to,  the  first  diet.  Objection  to  their  evidence  being  received  sustcUned. 
WUkiev  Scott,        »7 

Mvltiplepoinding — Competency — No  fund  in  medio — No  double  distress, — Auctioneers 
selling  a  horse,  delivered  it  to  the  purchaser  without  payment,  and  debited  him 
with  the  price  in  a  running  account  in  their  books.  He  timeouslv  rejected  the 
horse  on  the  ^ound  of  aueged  disconformity  to  warranty,  and  it  was  put  at 
livery,  where  it  died.  The  seller  having  raised  an  acticm  against  the  auctioneers 
for  the  price,  they  brought  an  action  of  multiplepoinding  calling  the  seller  and 
purchaser  as  defendants.  Held  that  the  action  was  incompetent,  there  being 
(1)  no  fund  in  medio,  and  (2)  no  proper  case  of  double  distress,  as  the  auctioneers' 
conditions  of  sale  precluded  any  claim  by  the  purchaser  against  them.  Mac- 
donald,  Fraser,  <b  Co.  y  Bussell,  due, 104 

Pleadings — Belevancy, — /Te/c/ that  the  bare  averment  than  an  arrestment  is  '*irre- 
**gular,  illegal,  and  incompetent"  is  irrelevant  and  insufficient  to  support  a 
petition  for  withdrawal  of  an  arrestment.     Munro  v  M*CaUum, 171 

Interdict— Implied  abandonment  of  action, — In  an  action  for  interdict  the  circum- 
stances so  changed  that  the  pursuers  by  minute  restricted  their  cravings  to  that 
for  expenses.  Thereupon  it  was  ?ield  that  the  minute  was  a  practical  abandon- 
ment of  the  action,  which  was  dismissed  on  the  ground  that  no  ratio  remained 
for  a  decision  as  to  expenses,  unless  the  cost  of  a  proof  ad  hoc  were  to  be  incurred. 
Largs  Commissioners  V  Story, 283 
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Process — cotUinued^ 

PAOB 

Sherif  Court  Act,  1876,  sec,  24 — Interdict — Amendment  qf  prayer  qf  petition— Descrip- 
tion of  subjects, — Held  that  under  this  section  a  minuto  of  amendment  for  the 
pnrsuer  containing  a  description  ad  longvm  of  his  lands  was  competent  even 

after  the  closin^i^  of  the  recora.     Houston  v  M^Laren^  <frc. , ^44 

8u  also  Pabtnebshtp.     Appeal.     Expenses.     Debts  Recoveby  Act.     Intebdigt. 
Jurisdiction.    Meditatione  Yvum,    Bankbuptcy. 

Fropepty— 

Right  in  Security. — Ex  facie  absolute  disposition — Summary  ejection  of  granter  l^  in 
posMssion. — Where  the  holder  of  an  ex  facie  absolute  title  with  an  onrecorded 
back  bond,  allowed  the  sranter  to  remain  in  the  personal  occupancy  of  part  of 
the  premises,  heltl  that  whatever  power  he  might  nave  to  remove  the  occupier, 
he  could  not  do  so  by  summary  ejection.     Purdom  v.  Rutherford,        .31 

Nmsanee — Escape  of  rubbish  from  refuse  heap  to  the  injury  of  cattle — Limits  of 
maxim.  Sic  utere  tuo  ut  alienum  non  Ifedas. — Held  (1)  that  it  is  necessary  to 

I>rove  fault  or  absence  of  due  care  in  order  to  render  a  proprietor  making  a  ■ 
awful  use  of  his  own  ground  liable  in  damages  in  consequence  of  the  escape 
from  it  of  dangerous  matter ;  (2)  magistrates  were  not  liaole  for  the  injury  or 
death  of  cattle  in  a  field  adjoining  a  deposit  of  town  refuse,  although  it  was 

S roved  that  the  escape  of  certain  articles  which  the  cattle  ate  from  the  place  of 
uposit  was  the  cause  of  the  injury  to  them,  because  it  was  not  proved  that  the 
escape  was  due  to  negligence  or  want  of  care  on  the  part  of  tne  magistrates. 
fferuiry*s  Trustees  y  Magistrates  of  KirkcoUdy,  144 

Feu  contract — Use  of  house  as  infirmary— Interdict — Title  to  sue. — A  feuar  undertook 
bv  his  feu  contract  to  erect,  uphold,  and  maintain  in  all  time  coming  a  terrace 
of  20od  and  substantial  self-contained  dwelling-houses,  and  to  erect  no  other 
buildings  than  those  specified  in  the  feu  contract.  Held  that  the  superior  and 
the  feuar's  other  disponees  were  entitled  to  interdict  against  one  of  the  dis- 
ponees  using    his  house  temporarily  as  an  infirmary.       Dumbarton  County 

Council,  ikc.,  V  Maclachian,      ...         331 

8h  also  Mines.    Road.    Sale.    Supebiob  and  Vassal. 

i^bllc  Health— 

Infeetioiu  Diseases  Notificalion  Act,  1889 — Medical  certificate, —A  medical  practi- 
tioner, who  LB  callea  into  a  patient  suffering  from  an  infectious  disease  to  which 
the  Act  applies,  is  not  bound  to  send  notice  to  the  medical  officer  of  health,  and 
if  he  does  so  is  not  entitled  to  the  fee  prescribed  by  the  statute  if  another 
medical  man  has  previously  visited  the  patient  and  sent  the  required  notice. 
Sdmiston  y  Govan  Police  Commissioners,        160 

30  <f?  31  Vict.,  cap,  101,  sec.7Q-^pecicU  drainage  district— Requisition— Withdrawal 
of  their  najnes  by  requisitiofiists. — Held  that  a  requisition  under  section  76  of  the 
Public  Health  (Scotland)  Act,  1867,  was  sufficient  to  entitle  the  local  authority 
to  proceed  in  terms  of  the  statute,  although  before  the  local  authority  took  the 
requisition  into  consideration  seven  of  the  reqnisitionists  had  withdrawn  their 
names.     Olengamock  Iron  and  Steel  Co.,  dec,  v  Ayrshire  County^  Council,         ...      201 

Mway— 

Carrier  of  passengers — Liability  for  steamboats  in  connection  unth  trains, — A  railway 
company  issued  return  tickets  for  a  day's  excursion  from  certain  stations  in 
SooUand  to  Belfast ;  and  they  did  so,  on  one  day,  much  in  excess  of  the  number 
of  passengers  that  could  be  carried  by  the  steamer  usually  running  in  connection 
with  the  train.  Extra  steamers  were  put  on,  but  these  not  being  so  swift, 
passengers  carried  bv  them  wore  unable  to  return  the  same  day  to  their  respec- 
tive stations  in  Scotland.  In  an  action  of  damages  at  the  instance  of  one  such 
passenger  a^inst  the  railway  company,  in  respect  of  the  loss,  &c.,  resulting 
from  detention,  held  that  the  ra.ilway  company  were  not  exempted  from  liability 
by  having  had  conditions  printed  on  the  ticket  stating  that  **  the  holder  by 
*'  accepting  it  agrees  that  the  respective  companies  or  owners  are  not  to  be 
*' liable  in" any  loss,  injury,  damage,  delay,  or  detention  caused  or  arising  off 
"their  respective  railways,  coaches,  or  steamboats."  Miller  v  Caledonian 
Railway  Co.,         127 

Competency  of  action  for  compensalion  in  respect  of  Injuries  to  stock  and  ejects  by 
negligent  execution  of  Glasgow  District  Subway  Act,  IH90— Lands  Clauses  Con- 
solidation Act,  1845. — Held  that  when  a  claim  for  dainases  in  respect  of  the 
construction  of  a  railway  was  laid  upon  negligent  use  of  statutory  powers,  it 
need  not  be  tried  under  the  Lands  Clauses  Act,  1845, 


Digitized  by 


Google      


382  DIGEST  OF  CASES. 

Railway— con^tnued. 

BeparaUon — CofuUrtiction  of  railway — Dtfence  of  eompeteni  contrcuUar. — 
Opinimi  that  when  in  an  action  for  damages  by  the  execution  of  works  a  defence 
of  delegation  to  a  qualified  contractor  was  made,  the  terms  of  the  delegation 

must  be  proved.     Verrechias  v  Olasgow  Svbway  Co. ,  Ac, , 

Carriage  of  passengers — Want  of  a  ticket,— Held  that  the  servants  of  a  railway  com- 
pany are  entitled  to  eject  from  a  railway  carriase  any  person  who  is  found  there 
without  having  provided  himself  with  a  ticket.     Birch  v  Caledonian  Rail- 

roayCo.,      ...  

See  also  Carrier.    Reparation. 
Rent.    See  Landlord  and  Tenant. 
Reparation— 

Accident  oioing  to  working  of  steam  road-roUtr  in  burgh — Proper  precautions — Contri- 
butory negligence. — In  an  action  for  damages  for  injury  to  a  pony  carriage  on 
account  of  the  horse  taking  fright  at  a  steam  road-roller  at  work  on  a  DubUo 
road  in  the  bureh,  held  that  the  Police  Commissioners,  having  observed  all  the 
precautions  laia  down  in  the  bye-laws  framed  by  the  County  Council  for  the 
regulation  of  traffic,  though  they  had  not  adopted  bye-laws  for  the  burgh,  were 
not  sufficiently  at  fault  to  be  liable ;  that  it  was  unnecessary  to  close  the  road 
against  vehicular  traffic,  even  where  such  traffic  could  easUy  be  diverted  by 
another  road ;  and  that  the  driver  of  the  carriage,  having  narrowly  escaped  a 
similar  accident  on  another  occasion  with  the  same  pony,  should  have  exercised 
mora  care,  and  had  himself  contributed  towards  the  accident. 

Observed  that  under  the  County  Council  bye-law  providing  that  one  of  the 
persons  in  charge  of  a  locomotive  shaU,  '*in  case  of  need,"  assist  horses  and 
carriages  drawn  by  horses  passiuff  the  some,  the  responsibility  of  judging 
whether  such  assistance  is  required  lies  u^n  the  rider  or  driver  of  the  carriage. 
M*Farlane  y  Helensburgh  Police  Commisstoners,       

Railway — Fire  caused  by  spark  from  engine, — In  an  action  against  a  railway  company 
for  damages-  in  respect  of  loss  of  stacks  through  fire  caused  by  a  spark  from  an 
engine,  Mid  (1)  that  fault  had  been  proved  on  the  part  of  the  railway  company, 
the  engine  not  having  been  furnished  either  with  a  spark-arrester  or  with  such 
other  means  of  preventing  emission  of  sparks  as  were  neld  to  be  sufficient  in  the 
Port-Olasgow  and  Newanc  Sailcloth  Co,  v  Caledonian  Railway  Co,^  15th  March, 
1892,  19  R.  608,  affirmed  by  House  of  Lords,  21st  January,  1893 ;  and  (2)  that 
the  proximity  of  the  stackyard  to  the  railway  did  not  inter  such  contributory 
negligence  on  the  part  of  the  owner  of  the  stacks  as  to  absolve  the  railway 
company  from  liability.     Clive  v  Portpairick  and  Wigtownshire  Joint  Cot}imitiee, 

Employers'  Liability  Act — Person  in  charge  of  train, — ^A  labourer  in  defenders* 
employment,  wnose  duty  it  was  to  dean  up  lyes  in  their  repairing  riied,  was 
engaged  in  this  duty  when  a  train  of  waggons  was  run  into  the  shed.  The  end 
waggon  struck  some  loose  waggons  inside  the  shed  when  the  labourer  in  the 
ordinary  course  of  duty  was  passing  between  their  buffers,  and  he  was  killed. 
It  was  the  duty  of  the  shunter  in  charge  of  the  train  to  ride  on  the  end  wiiggon 
and  to  give  audible  warning  of  its  approach,  but  he  did  neither.  Held  that  the 
defenders  were  liable  under  the  Employers'  Liability  Act,  1880,  in  damages  in 
respect  of  the  shunter's  failure  in  duty.  Circumstances  in  which  plea  of  contri- 
butory negligence  repelled.    Scuffel  v  North  British  Railway  Co,^  

See  also  Contract.    Master  and  Servant.    Railway.    Property. 

Retention— 

Hotel-keeper's  /ien.— Circumstances  in  which  held  that  a  person  who  assisted  a  guest 
in  removing  her  property  from  an  hotel  was  not  liable  for  the  account  due  by 

the  guest  for  1)oard  and  lodging.    Smith  v  Chisholm,  

See  also  Deposit.     Landlord  and  Tenant. 

Road— 

Property — Fence  on  public  ro<Md,-  -Held  that  a  proprietor  was  not  bound  to  keep  back 
an  iron  wire  fence  25  feet  from  the  centre  of  a  public  road.  Argyllshire  Uounty 
Council  \  Urquhartf         

Roads  and  Streets  in  Burghs  Act^  sec.  l—Tramfer  of  roads  from  county  to  burgh, — 
Held  that  the  terms  on  which  the  highways  in  the  burgh  of  Tayport  were  to 
be  truisferred  from  the  county  to  the  burgh  were  that  no  payment  was  to  be 
made  by  either  party,  and  that  this  should  be  the  general  rule  imless  a  strong 
case  for- an  exception  in  re8][>ect  of  special  outlay  ootdd  be  shown.  Tayport 
Police  Commissioners  y  Fifeshire  County  Council  J     
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ir-cofUinved, 


^^^   Servitude — Claim  of  property  in  Mlum  <^  n>arf.— Certain  lands  belon^g  to  A  were, 
^ade$!  under  a  decree-arbitral  executed  in  the  last  century,  given  to  B  in  exchange  for 

^  ^^'  lands  of  equivalent  value  belonging  to  6.    The  arbiters,  as  they  were  authorised 

to  do,  also  set  off  a  road  leading  through  the  lands  of  A  to  that  portion  which 
ralnT :  had  been  awarded  to  B.     HM^  in  an  action  for  declarator  at  the  instance  of  A's 

i  M'lz'  successor,  that  the  sclwm  of  the  road  had  not  become  the  property  of  B,  but  that 

f«Mi  ^  his  right  and  that  of  bis  successors  in  it  was  a  servitude  of  access  only,  and 

declarator  given  to  that  effect    MorrUon  v  Waugh,  Ac, 270 

Boada  and  Streets  in  Burghs  Act,  sec,  1 — Tranter  of  roads  from  county  to  burgh, — 

Meld  that,  in  the  case  of  the  transfer  of  roads  in  the  burgh  of  Aberfeldy  from  the 

county  to  the  burgh,  the  burgh  should  make  to  the  county  a  payment  of  £50. 

Aberfeldy  Commiesianera  y  Perth  County  Council,     ...  287 

off-Cittu  also  Reparatiok. 

^  f .'  Heritable  property — Liability  for  repairs  bettoun  date  of  sale  and  date  of  entry,  — Held 

|T^';  that  where  work  was  done  on  a  property  compulsorilv  under  the  orders  of  the 

J^V'l  sanitary  authorities  between  the  date  of  sale  and  the  date  of  entry,  following  on 

^  '  a  notice  by  them  ffiven  prior  to  the  sale,  the  cost  thereof  fell  on  the  seUer. 

«JL^  Cameron  V  MaryhiU  Co-Operative  Society,       63 

eofls  Article  not  according  to  contract — Latent  drfect — Timeous  rejection. — A  sealskin 

L^^  jacket,  which  was  to  have  been  of  finest  picked  ^kins,  showed  signs  of  decay 

after  three  and  a  half  months'  wear,  and  tne  purchaser  returned  it.     Held,  on 

^^2.  ^^^  evidence,  that  the  jacket  should  not  have  so  ^ven  way,  and  that  the 

i^g^  rejection  was  timeous.     Debenham  df  Freebody  y  Come, 68 

of  jd^  Horse — Warranty — Latent  disease. — A  mare  sold  one  forenoon  imder  a  warranty  as 

taa»  sound  in  every  way,  on  the  evenine  of  the  same  day  began  to  cough  and  refused 

to  feed,  and  next  moraine  was  unfit  through  weakness  to  be  worked.     A  veter- 

,^^r  inary  surgeon  who  was  c^ed  in  on  the  third  dav  pronounced  her  to  be  suffering 

,^^ :  from  influenza,  and  though  well  cared  for,  she  ultimately  died  from  that  disease. 

^my '  There  was  no  evidence  of  any  symptoms  of  illness  before  the  sale  ;  but  medical 

?^  I  witnesses  said  that  the  mare  must  nave  had  influenza,  thoueh  in  a  latent  form, 

L.^;^  at  the  time  of  the  sale.     Held  that  the  animal  was  suffering  fix)m  influenza  when 

SW  sold,  and  was  therefore  unsound.     Wilkie  y  Scott, 97 

^  i^tlai  Fishing  boat—Sea  Fishing  Boats  (Scotland)  Act,  1886. — A  contract  of  sale  of  a  regis- 

^^  tered  sea  fishing  boat  bavins  been  established  in  a  form  competent  as  regards 

L^  ^1  moveables  generally,  although  not  by  bill  of  sale  in  the  form  scheduled  to  the 

C0^A  '^^^  Fishing  Boats  Act,  hdd  that  the  purchaser  was  entitled  to  decree  for 

^^  delivery  aeainst  the  registered  owner  as  seller,  having  an  equitable  right  under 

^T^  sec.  3.     doserved  that  he  might  compel  the  owner  to  grant  him  a  bill  of  sale. 

*r^^  Robertson  y  Thomson,      323 

j^  in lif  Rejection — Disco^formity  to  sample —  Woollen  doth  "  shaded"  and  mixed  with  cotton. 

^  A  firm  of  wholesale  woollen  warehousemen  purchased  a  lot  of  woollen  cloth  on 

i  ^  sample,  and  after  they  had  taken  the  cloth  into  stock  and  resold  portions  of  it, 

j^j  found  that  it  was  composed  to  the  extent  of  30  per  cent,  of  cotton.     They 

_j^:.  instantly  returned  the  rest  of  it.     Held  that  they  were  entitled  to  do  so,  and  not 

■  bound  to  pay  the  price.     Cumming  y  Thomson  df  Sons,      421 

See  aiso  Contbact. 

hie  by  Auction— 

Warranty— Auctioneer's  liability  to  seller  for  price  of  goods  rejected  by  purchaser— 

l^e^  Agent  and  Principal. — A  horse  was  sold  with  a  warranty  at  auction  under  con- 

^^i(  ditions  of  sale  which  provided  that  **as  to  horses  sold  with  a  warrandice  and 

**  found  not  to  conform  to  the  warranty  given,  intimation  of  the  buyer's  obiec- 

"  tion  must  be  made  to  the  auctioneers  witnin  three  lawful  days  from  day  of  sale," 

and  that  "  no  warranty  is  given  by  the  auctioneers  personally,  and  .  .  .  buyers 

■' .    .    .    shall  be  held  to  have  satisfied  themselves  as  to  the  state,  quality,  and 

j^  I  **  sufficiency  of  the  lot  offered  for,  and  shall  not  be  entitled  to  object  thereto  or 

^f^  •*  withhold  the  price  on  any  ground  whatever.     This  shall  not  be  held  as  depriv- 

**  ing  the  buyer  of  any  legal  claim  competent  against  the  consimer,  whose  name 

*'  wul  in  every  instance  be  disclosed,  but  in  no  case  shall  the  auctioneers  be 

«??*•"  "  liable.''    The  buyer,  within  the  stipulated  three  days,  intimated  rejection  of 

reif^  the  horse  as  disconform  to  the  warranty  given,  and  interpelled  the  auctioneers 

id'^  from  paying  the  price  to  the  seller.    The  horse  was  put  at  livery  and  died  there. 

u^  In  an  action  by  tha  seller  against  the  auctioneers  for  the  pnce,  held  that  the 

f^   *  auctioneers,  having  received  the  price  as  the  seller's  agents,  were  not  entitled, 
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Sale  by  Auetion— continued. 

on  the  ground  of  the  buyer  having  returned  the  horse  as  diBconform  to  warr&utv, 
to  refuse  payment  of  the  price  to  the  seller,  or  to  have  the  action  sisted  in 
respect  of  an  action  of  multiplepoinding  raised  by  the  auctioneers  to  determine 
the  rights  of  the  seller  and  purchaser.  BtMseU  v  MacdOHcUd,  Fraser^  A  Co.j  ... 
Ste  cUho  Process. 

School— 

Blind  and  Ihaf  MuUs  Act,  1890— Co«<  of  tltmentary  edwxUifm  of  a  blind  child, — ^The 
pursuers  paid  for  the  elementary  education  of  a  child  falling  on  them  in  respect 
of  the  poverty  and  death  of  both  parents.  They  sousht  relief  from  defenders  in 
respect  that  the  child  had  her  le^  settlement  in  definders'  parish,  through  tho 
residence  of  her  parents  for  the  necessary  period  in  that  part  of  the  parish  which 
is  under  the  jurisdiction  of  defenders'  Board.  Held  that  the  case  of  a  parish 
Including  territories  belong  to  different  School  Boards  had  not  been  provided 
for  by  the  Act  of  1890,  and  that  the  pro\i80  for  relief  under  the  Act  8  &  9  Vict., 
cap.  83,  did  not  apply.     Oovan  School  Board  v  Olatujow  School  Board, 

Sequestration  for  Rent.    See  Landlord  and  Tenant. 

Sequestration  in  Bankruptcy.    See  Bankruptcy. 

Ship- 

Harbour  authority — Liability  of  shipoumera  for  low  of  dues  through  vessel  aground 
obstructing  channelu>ay.—lii  an  action  at  the  instance  of  commissioners  vested  by 
Act  of  Parliament  with  the  control  and  management  of  a  navigable  river  and 
harbour  erected  therein,  and  having  right  to  levy  dues  on  vessels  and  goods 
using  the  same,  against  the  owners  of  a  vessel  which  sank  in  the  fairway  and 
obstructed  the  passage  of  the  river,  according  to  the  pursuers,  through  the  iault 
of  those  in  charge  of  the  vessel,  damages  were  claimed  in  respect  of  (1)  outlay 
expended  by  the  pursuers  in  connection  with  the  raising  of  the  vessel,  and  (2) 
loss  of  revenue  in  consequence  of  vessels  being  unable  to  pass  up  the  river  while 
the  defenders'  vessel  remained  aground.  The  Act  gave  the  commissioners  power 
to  clear  the  channel  and  to  exact  a  penalty  and  expenses  from  persons  obstruct- 
ing it.  ffeld  {rev.  Sheriff-Substitute,  and  acquiesced  in)  that  the  pursuers  were 
not  entitled  at  common  law,  nor  imder  the  statutes  from  which  they  derived 
their  right,  to  anything  for  loss  of  revenue,  and  proof  accordingly  refused  of 
that  part  of  the  claim.     Coleraitie  Harbour  Commissioners  v  ff ay,  

Collision — Inevitable  accident — English  Admiralty  nde  a>s  to  expenses. — Two  vessels 
were  carefully  moored  to  buoys,  and  that  to  windward,  breaking  loose,  injured 
the  other  in  a  great  storm.  Held  that  the  accident  was  not  occasion^  by  the 
fault  of  the  former,  but  by  inevitable  accident — that  is,  such  accident  as  could 
not  be  avoided  by  the  use  of  ordinary  care,  caution,  and  skill — and  defenders 
assoilzied.  Expenses  given  to  defenders,  the  English  Admiralty  rule  that 
"  where  the  collision  occurred  without  fault  in  either  ship,  the  so-called  case  of 
**  inevitable  accident,  each  party  bears  his  own  costs,"  not  yet  being  adopted  in 
Scotland.     Cafiero  v  Stephen  de  Sons,  dec,  ...  

Slander.    See  Interdict. 

Stamp.    See  Bill  of  Exchange. 

Statute— 

Married  Women^s  Property  (Scotland)  Act,  1881. — Held  that  the  expression  in  an 
Act  of  Parliament,  "after  the  passing  of  the  Act,"  is  to  be  construed  as 
includina;  in  the  operation  of  the  Act  the  whole  of  the  day  on  which  it  received 
the  royal  assent.     Hannan  v  Hannan,  

Succession— 

Vesting — UiMscertained  class — Survivorship  clause — Destination-over — Vesting  sulffeel 
to  defeasatice. — Under  a  destination  of  heritage  to  testamentary  trustees  for  A 
and  B  in  liferent  in  succession,  and  to  the  heirs  of  th6  body  of  B  (the  heritage 
to  be  at  B's  death  sold  and  divided  among  the  children  of  B,  or  to  be  conveyed 
to  the  heir  of  his  body  should  he  leave  only  one),  and  where  there  was  a 
destination -over  in  favour  of  B's  sister  and  otners,  held  that  the  fee  vested  in 
B's  children  only  at  his  death,  it  being  uncertain  till,  then,  owing  to  the  clauses 
of  survivorship  and  destination-over,  what  individual  or  individuals  or  class  of 
individuals  would  succeed.     SomerrnUe's  Trustees  y  SoniervUle,     

Settlement— %i  sine  liberis  decesserit. — A  testator  died  leaving  a  settlement  which 
provided  that  his  estate  should  on  the  death  of  his  widow  be  divided  amount 
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hifl  "snrviYing"  children.     The  children  of  a  son  who  had  predeceased  the 
testator's  widow  claimed  to  share  in  the  estate  in  right  of  their  parent,  alon^ 

'  with  the  surviving  children.  Held  that  the  condition  m  sine  liberia  decessertt 
applied,  and  that  they  were  entitled  to  rank  on  the  fund  in  medio,     Wilwn  v 

I         Jeawardf  dbc,        278 

Vesting  where  no  gift  to  beneficiary  apaartfrom  direction  to  trustees  to  pay  to  him, — A 
testator  directed  his  trustees  to  pay  his  widow  an  annuity  of  £40,  if  the  rents  of 
his  heritable  property  were  sufficient,  and  immediately  after  her  decease  to  sell 
the  property,  to  divide  the  price  into  three  shares,  and  to  pay  one  of  them  to 
the  testator's  son  John  Hart,  who  survived  the  testator  but  predeceased  the 
annuitant.  Held  that  the  share  vested  in  him  a  morte  testa,toris,  although  there 
was  no  gift  to  him  apart  from  the  direction  to  the  trustees  to  pay  on  the  death 
of  the  annuitant,  tnere  being  no  destination  over  or  clause  of  survivorship 
referable  to  the  period  of  payment. 

Opinion  that  the  right  which  vested  in  John  Hart  was  moveable,  and  so 
belonged  to  his  next  of  km.    Macpf^ersonv  Hart,  dfC,      284 

perior  and  Vassal— 

Interdict  agoUnst  working  minerals—Lateral  support  to  protect  ^perty  frcm  injury 
thai  might  he  caused  by  mining. — Held  that  vassals  were  entitled,  under  their  feu 
disposition,  to  interdict  their  superior  and  his  mineral  tenants  from  working  the 
minerals  under  their  property,  and  that  they  were  entitled  to  lateral  support  to 
their  property  so  as  to  protect  it  from  injury  from  these  operations ;  and  remit 
made  to  an  engineer  to  fix  a  line  to  protect  it  from  injury.  Airdrie  School 
Board  y,  Bellsdyke  Coal  Co.,  dtc,        5 

(ennlaJ  Prescription.   See  Pbbscription. 
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